1AAA,
22nd Aprtl, 1935

[TRIANTAFYLLIDES, P., LOIZOU, MALACHTOS, STYLIANIDES,
PIKIS, 11.]

G. KIRZIS AND CO LTD & OTHERS,
Appellants-Ex Parte Respondents
v.
KOTHARI TRADING CO, AND OTHERS,
Respondents-Plaintifis.
(Qivil Appeal No. 6703).

Havmgregardtothcord:rm&dtmdmmm the position of the
apellants ond the daim in the writ of summons, the order could not
5 Bave been made, and, even more so, en an ex-parte application.

Appenl —Against an arder for discovery made by o Judse of the
Supreme Court in edmiralty proceedings against persons who were
not perties to the ection — Whether appeal lies, or spplication for
review under Rules 165-167 of the Admi ralty Ruiles.

10 Admiraity Rules — Application for review under Rules 165-167 —
Whether it Hies ageinst an order for discovery made against persons
who are pot parties to the action.

Admiralty Rules — Meaning of "party" in Rule 29 — It means either the
plaintiff or the defendant.

15 Admiralty Rules — Meaning of the phrese "relating to” in Rule 93
(Discovery of documents) — It means documents which may either
directly or indirectly enable the perty secking discovery cither to
advance his own case or damage that of his adversary, or which may
fairiy lead to a train of enquiry which may have either of these

20 consequences.

Words and phrases — "Relating to” In Rule 93 of the Admiralty Rules
(Discovery of documents) — It means documents which may either
directly or indirectly enable the perty seeking discovery either to

25 advance his own case or damage that of his adversary, or which may
fairly lesd to a train of enquiry which may have either of these
consequences,
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G. Kirzis & otherg v. Kothari Co & others (1592)

The respondents brought an admiralty action in rem against the
ship FORUM STAR and its cargo, and obtained ex-parte a mareva
order against the appellants - ex parte respondents in respect of the
sum of 100.000 U.S. dollars, or any other sum which their principals,
the appellants, had placed in their hands for defraying the expenses
for discharging and warehousing the cargo of the defendant ship. The
appellants - ex parte respondents had been made such for the sole
purpose of obtaining the mareva order and were not a party to the
action. The appellants were not a party at all in the proceedings.
They both opposed the continuation of the mareva order.

On 8.1.84 the respondents obtained, ex parte, an order against
both the appellants and the appellants-ex parte respondents for
discovery of documents relating to the issues raised in the mareva
order proceedings. The order was, in effect, directed against the
appellants, who bhad possession of the documents. The order for
discovery was served on the appellants-ex parte respondents on
17.3.84. On 24.3.84 this appeal was filed against the order for
discovery.

Both appellants argued that, since they were not parties to the
action, an order for discovery could not have been made ageinst
them, or could have been made only in exceptional circumstances,
which did not exist in this case. The respondents argued that the
order for discovery could not be the subject of an appeal, but only of
an application for review under Rules 165-167 of the Admiralty
Rules.

Held, allowing the appeal:

(a) Since Rule 29 of the Admiralty Rules provided that parties to
an admiralty action are either the plaintiff or the defendant, and Rule
165 provided that an application for review can be made by “any
party”, it followed that the review procedure did not apply in this
case, where neither of the appellants was a party to the action.

(b) Aithough it might be possible to make an order for discovery
against a person not a party to the action in exceptonal circum-
stances, such did not exist in this case.

(c) Having regard to the order made and its terms, the position
of the appeilants, and the claim in the writ of summons, the order for
discovery could not have been given.

(d) The correct interpretation of the phrase "relating to” in Rule
93 of the Admiralty Rules (Discovery of documents) was that it
referred to documents, which may either directly or indirectly enable
the party seeking discovery either to advance his own case or
damage that of his adversary, or which may fairly lead to a train of
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enquiry which may have either of these consequences.

Appeal allowed with costs.

Arnoxdiwm eyypdpwv — Avdrayua exdobnxe, oe Siadixacia vavtodi-
xefov, uerd and povouepr] aimom, evavilov mgoowtary TV Sev
Hoay Sutdixos oy aywyri —Eyxovrag wroym 1o SiGrayua sov ex-
660nxe xar Touvg Opovg Tov, TV Béom Twv EPECEOVIWY XA TNV
wraitom oto xAnmiplo évraiua, vo Sidrayua Sev pwrogovoe va
elxe exd0Bel, xai O MEQLOTOTEQD eTd Al povouEpT attnom.

‘Egeom — Evavriov Siatdyuaros na amoxdAvym eyypdoav xov ex-
868mee ané dwacni Tov Avwrdrov Awxaornplov ok Siadixacia

vavtodixelov evavilov mpoownwy rxov dev foav Suddxor omy
aywy — Kardé xéco vadxeitai o¢ égeon, 1 o€ aitnon yna avabed)-
onom avupava ue Tovs Kavoviouovg 165 - 167 twv Beoudv Nav-
Todixelov,

Beonoi Navroduixelov — Almon yia avaledonon ovipova Ue Toug
Kavowauovg 165-167 — Kard ndéoo unopel va vwofAnbel eva-
vilov duarayiis yw anoxdivym eyypdopwy mov exdodnxe evaviioy
TPOTATWY O Sev foay Siddixol ornv aywyr).

B¢eaquol Navtodixelov — ‘Evvoia tov épov "Suddixog” otov Kavowi-
oud 29 — Znualver e(1e Tov EVEYOVIA ELTE TOV EVAYOHEVD.

Bcopol Navrodixelov — Evvoia s @pdons "Exovia Gxéon uce” grov
Kavowioud 93 (amoxdAvym eyyodpwy) — Inualver éyypapa ta
omola umopovv eite dueoa eite éuueca va ddgovy my duvaréna
orov didbixo mov Intel v axoxdAwm elte va TpowBnioeL Ty duxi
Tov undleon elve va npoxakéoes Lnuwd otny vdleon 1oV aviuad-
Aov tov, 1f Ta anola uropovv Aoywxd va odnyrjcovy o€ ula yoapur
fpevvag mov wrogel va £xel OTOLASTTOTE TV MO NAVW EMRTWHE-
wv.

AéLeic xa1 ppdoeis — "Exovra gyéon pe” orov Kavoviaud 93 twv
Beouwvy Navrodwelov (aoxdAvym eyypdopuwy) — Znuaivel éyypa-
@a 1a oola wogovv efte dueoa elte éupeoa va dddaovy my dvva-
rémra grov Suddixo sov Intel v awroxdAvym elte va xpowdroet
v Sixij Tov véBeon elte va mpoxaAéoel fnud omy wrdbeon Tov
aviutdiov tov, 1f Ta onola urogotv Aoywd va odnyricovy O wa
yoauu épevvag ov Wtogel va £xel OMOWSTITOTE TwY Mo Rdvw
ESILTTWOEWY,

H egeolfintn niwoe aywy vavtoduelov in rem evavtiov tov
nholov FORUM STAR xan 1ou pogtlou Tou, nat ke povopept alty-
on mige Sudtaypua Timou mareva gvavilov TwWV EPECELOVIWY -eX-
parte xaf' wv n altnon oxenxd pue moad 100.000 Aohaplwvy HILA, 4
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G. Kirsis & others v. Kethorl Co & others (1993)

onowdirote GAA0 TO0S MOV 01 CVIVIGOTUNTEVOUEVD: TOVS, 03 eqe-
oelovieg, Tovg elyav Booe yuw Ty sdvym eE63uv yua mv epip-
Twon nas anchipevs Tov pogriov Tov evaydpevou taiov. G ege-
oelovreg - ex-parte xafwy n altnom elxav yiver xad'owv g altnom oy
poveuepn mo sthve ol yia tov povadud axomo tng Afing Sua- 5
ThypatTog TWTOV mareva evavtioy Toug 1 Sev noav dudduw ooy
aywyh. Os egeoelovieg dzv foav 81aduwoy nobBohov oy Swduia-
ola. Apuportegos éqegav évatagy 0T quvélay Tov dwatdyuatog
mareva.

Zvig 8.3.84 1 epeotfinm mige, pevd oo povopeph alwon, 8- 10
TOYNG EVAVTIOV QUPOTEQWY TWY EPETEVOVIWY HOL TUIV EQPEsELOVIMIV
- ex parte mab'wv 1 ovmon ywa axoxdlum eyyQdguv nov eiyav
oxton pe o enldua Bfpata omyv Swbwolo yua to Sudvayua
mareva. To Sudtaypa arevduvdtay omy xpdEn evavilov twy ege-
oedvIwY, KoV elxay suroxm wov eyyedpuv. To Sutvayua yua ano- 15
wiadyn emddmee acovg epeoelovies - ex parte xaf'wv vy alinom
oug 17.3.84. Tug 24.3.84 nataquridmpe n nagovoa égeom eva-
vrlov g Savayis na anonduyn eyypdpuwy.

Appdtegor or epeoelovieg wuplotipay om, ep'éoov Sev doav 0
bta&mmwaym,&wumgo(mvudxswbo&d&&twmmz
anoxdivym evavriov tous, 1) pnogolor va elye 2ubofel povo oe
ebougeTuis epuotdong nov dev vplotavro oty nagovoa mepl-
rrwoy. O egec(fintol wiuglothpuey 6tL to Sudrayua ywr anond-
Anm Sev wogovoe va fitav aviixelpevo fpeomg aAdd povo avii-
mwdmvmm&wwwammwa 25
165-167 vwv Seopdrv Navrodunelov,

Aropacilofne, emtpénoviag vy épeon:

(a) Egdgov o Kavoviouds 29 tav Scopiv Navteduelov ngo-
voouge 6t Suaduoy oe ayoyl) Navtoduelov elvan gite 0 eviyov
elre 0 evayduevog, xaw ¢ Kavovioudg 165 mgovoovoe 6m altmom 30
yw avafeconon wtogel va wofindel and "onowdfinote Suddwo”,
éneto 6m N Swadwacla avabedpnong dev elxe epaguoyh oty na-
govoa neglrtnon, drov navelg and toug epecelovieg dev frav dud-
duwog oty ayoy.

(®) Av xa elvar mBavdv duvard va exdobel Sudraypa ya ano- 35
®hwm eyypdpuwy evavilov mgoodmou nmov Sev elvar Suaduwog
oy aywyh ot eEapeninés neQuotdoelg, tévoweg dev vglotavto
oty tagovoa Replrtwon.

() "Exovtag wréym 10 Sidtaypa mov exSOdme xan toug Gooug 40

Tov, v 8éom Tov epegEldviwy, Xal Ty atalmon oo ®AnTHow
éwalm: 0 Sudaypa na anoxdivym dev urogovoe va sixe exdo-
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1AAA G. Kirzis & others v. Kothari Co & others

(6) H owort) egpnvela tng gppaomg "éxovia oxeam ke” otov Ka-
vovioud 93 twv Bcopiy Navtodwelov (amoxdwm eyypdpwv)
frrav 6t agogovoe Eyypaga, Ta onola wrogoty elte (ueca elte éu-
peca va Swmoovy v duvatdmyra grov Sukdixo mov Lirtel v asno-

5  xddvyn eite va mpowdioe. mv S Tou widBeom elte va mEonahé-
oes Inpd ooy undBeoy Tov aviutdov tov, 1§ ta onola wrogovy
Aoywad va obmyioouv ge o Yoopps égeuvag mov unogel va éxer
ortowadfimote ad autés TG EMATWOaS.

H épeon emrpdomxe ue éLoda.
10 Cases referred to:
Williams & Glyn's Bank v. Kouloumbis (1984) 1 C.LR. 56%
The National Bank of Greece 5.A. v. Mitsides (1962) C.L.R. 40+

James Nelson & Sons Ltd v. Nelson Line (Liverpool) Ltd [1906] 2
K.B 217

15 Gould v. National Provincial Bank Ltd [1960] 1 All ER. 544.
Appeal.

Appeal against the order of discovery of documents glven
in an ex parte application by a Judge of this Court.

G. Triantafyllides, for appellants.
20  E. Lemonaris, for respondents.
Cur. adv. vult.

TRIANTAFYLLIDES, P.: The Judgment of the Court
will be delivered by Mr. Justice Stylianides.

STYLIANIDES, J.: This is an appeal against an order for
25 discovery of documents given in an ex parte application by
a Judge of this Court.

The plaintiffs raised an action against the ship "FORUM
STAR" and her cargo laden on the said ship.
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Styllnniden, J. G, Kirsio & otherc v. Kotharl Co & others (1993)

On the 10th of January, 1984, the plaintiffs applied for an
interim order and/or mareva injunction restraining the ex
parte respondents from removing from the jurisdiction of
this Court or otherwise deal with the sum of U.S. Dollers
100,000.-, or its equivalent in Cyprus pounds, or eny other
sum placed by West of England Protection and Indemnity
Assoclation in the hands or account of the ex parte respon-
dents for defraying the expenses for discharging and ware-
housing the cargo on board M/V "FORUM STAR" including
the cargo of the plaintiffs claimed in this action, pending the
determination of this action or until further order of the
Court.

The ex parte respondents are the agents in Cyprus of the
West. of England Protection and Indemnity Assoclation -
(the "Club™).

The Club is an insurance company abroad which affords
protection to shipowners, such protection varying in each
particular case, according to the cover which the particular
shipowner may have.

10

15

On the Ist of March, 1984, the ex parte respondents filed 20

notice of intention to. oppose the aforesaid application of
the plaintiffs. The notice was accompanied by an affidavit
sworn by John Aiken McKinley, a barrister-at-law, "an
Associate Director and legal advisor to the Club.

In the said affidavit it is stated that the ex parte
respondents were wrongly joined both from the substantive,
as well as, from the procedural point of view and the mareva
injunction is not directed against the funds of the defendants,
but against the funds of the stranger to the difference
between the litigants, as the shipowner has no cover in
respect of any of the claims appearing in the Writ of
Summons.

‘On the 8th of March, 1984, a Judge of this Court, in an ex
parte application by the plaintiffs, issued the order for
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1AAA G.Kirzis & others v. Kothari Co & others Stylianides, J.

10

15

20

discovery appealed against, which reads:-

"IT IS ORDERED that the ex-parte respondents and

their principals West of England Protection and
Indemnity Assoclation do make discovery by affidavit of
all documents which are in their possession or power.
relating to any matter in question in an interlocutory
injunction dated 11th January, 1984 and “lgore

particularly:-

(a) All telexes, correspondence, documents, min-
utes, cover notes entries and policies exchanged made
and issued in respect of the ship "FORUM STAR" by,
with or through the West of England Protection and
Indemnity Association.

(b) All claims, vouchers and receipts concerning a
remittance of US$100,000 by the West of England
Protection and Indemnity Association to the Ex-parte
respondents. AND IT IS ORDERED that the
discovery do take place within fifteen days from
service of the present order on the ex-parte
respondents or on their advocates.”

The order was served on the ex parte respondents on the
17th of March, 1984.

On the 24th of March, 1984, this appeal was filed by the
eX parte respondents and the Club.

25 Counsel for the respondents-plaintiffs strenuously argued

that appeal does not lie against that order and only an
application for review could be entertained by the Court
under Rules 165-167 of the Rules of the Supreme Court of
Cyprus in its Admiralty Jurisdiction.

30 These Rules, which provide for review proceedings of

any order made by a Judge not being a final order or judg-
ment disposing of the claim on the application of any party

17



Stylianides,J. G. Kirzis & others v. Kothari Co & others  (1992)

filed within seven days of the making of the order, were
judicially considered in Willlams & Glyn's Bank v.
Kouloumbis (1984) 1 C.LR. 569.

The Club is admittedly not a party at all in the pro-
ceedings - the action, the mareva application or the
application for discovery.

The ex parte respondents are not a party to the action.
Parties to an admiralty action are either the plaintiff or the
defendant - (see Rule 29).

Rule 165 provides for application for review by “any
party” and Rule 166 sets a peremptory period of seven days
from the date of the making of the order for the filing of the
application.

The combined effect of these two provisions makes the
procedure for review inapplicable in cases such as the one in
which the appellants were neither parties - the one of them
was conceded by the respondents that was not a party in any
proceedings - nor present when the order was made.

The order was served after the lapse of the seven days
period. In view of the above, the objection of counsel for
the respondents-plaintiffs is unfounded. Appeal lies against
the order for discovery.

We turn to the substance of the appeal.

The order is in effect directed against the Club because
the documents are in their possession.

The ex parte respondents were added as ex parte
respondents for the first time on the application for mareva
injunction for the sole reason to restrain them from
transferring U.S.$100,000.- outside the jurisdiction.

Under Rule 93 an order for discovery may be made
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1AAA G Kirzis & ethers v, Kotharl Ce & others  Stylisnldes, ).
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against a party to an action for discovery by affidavit of all
documents which are in his possession or power relating to
any matter in question therein.

The correct interpretation of the words "relating to” is
"Documents are relevant which may either directly or
indirectly enable the party seeking discovery either to
advance his own case or damage that of his adversary, or
which may fairly lead to a train of enquiry which may have
either of these two consequences” - (see The National Bank
of Greece S.A. v. Paraskevas Mitsides and Another (1962)
C.LR.40atp. 42).

As a general rule only the parties to a proceeding -
between whom some matter in question arises are required
or can be ordered to give discovery of documents - (see
James Nelson & Sons Ltd. v. Nelson Line (Liverpool) Ltd.
(1906) 2 K.B. 217, at pp. 223, 224, CA).

In Halsbury's Laws of England, 4th Edition, Volume 13,
paragraph 16, we read:-

"Discovery is not confined to plaintiff and defendant, or
to opposite parties in the ordinary sense of the word, for it
may be ordered wherever there are parties between whom
there is some right to be adjusted or some question to be
decided in the cause.”

Discovery will not be ordered against a defendant who is
not a proper party - (see Gould v. National Provincial Bank
Ltd and Another (1960) 1 All ER. 544).

There is a number of exceptions to this general rule.

Having regard to the order made and the terms thereof,
the position of the appellants, the claim in the Writ of
Summons, the order challenged could not have been given.
More 50, it should not have been given in an ex parte appli-
cation” without giving the opportunity to the appellants to

19
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Stylianides, ). G. Kirzis & others v. Kotharl Co & others (1992)

state their case before the Court. There were no excep-
tional circumstances in this case. In the result this appeal is

allowed.
The order for discovery is set aside.

Respondents-plaintiffs to pay the costs of this appeal.
Appeal allowed.



