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[A. AQIZOY, 11, [TAITAAOIIOYAOZ, X"TEZAITAPHE, XPYZOXTOMHE,
NIKHTAZ, A/otés)

NORA EL HANI EL SAYEGH,
' Egeaeiovoa-Kad' ng n almman,
V.
HANI EL SAYEGH,
EgeotfAntov - Av,
(Holm‘xﬂ ‘Eqgeon Ap. 8236).

Awaiodooia Emagyaxot Aixaomplov va exdixdle aimiceis wov
apogoty aviAixovs oi onolot xarowovy (reside) uéoa oy exap-
xia — aGofpo 2 tov ITegi Kndeuoviag Avnhixwv xa Acdrwv

5 Nouov, Kep. 277 — Agopd pévo tyv xatd 1050 apuodiotia tov
Enagyiaxot Awaompiov — Yadgye xaw ovwuguic xad’ vinv ap-
uodisrma eni movids avidixoy xov evpioxeta uboa oty Tomxij
dixaeobooia Tov Awaotnplov, éotw xa av Sev Elvas  xATOLOG Ue
mv évvoia Tov Gpo.

Aviflxor — Awaiodooia Kvmouaxay Aixaomplwy -~ H xard 16soy
10 apuodkome pviuera and vo dpbpo 2 tov nepi Kndepoviag Avn-
Aixav xai Aodtwv Nouov, Kep. 277 — Ynadgxer ovuguiis
xa@vAnv appodidtyta adve ot Xt aviidixo rov Poloxeta ufoa
anp romxt duxaiodoola Tov Auaotnolov £0Tw Xai av autdg Sev
elvau xdToLK0S [ TNV Evvord Tov Spov. ,

15 Ou ubdirol hoay tohiteg g Iogdaviag, wédn g avatohuxng
opBoddEoyr exxAnolag xau T0 1979 elyav ouvapel eEXxANoLaoTIX0
yauo omv Kahupdpvua twv HITA. AR tov yauo toug andxinoav
510 mandud, wou xatd Tov ovouddn xpdvo foav ko Ta dvo avii-
®a. ARG 1o 1989 Lovoav o€ dudotaon won 1o TTadud Subpevoyv e

20 Tov epeoiflnto mavépa tovs. Tov Aexéufipio, 1989, 0 epecifintog
Hh8e pe ta naudud otnv Kunpo xau Siufueve oty Aeuess. Tov la-
voudpwo, 1990, HABe oty KUmpo xau 0 epeceiouoa xon pue aitnot
6 0T0  Exagqond Avaotipwo Aepecot iimee va g dolel v gd-
AcEn xa gooviida tovs. To Awaoniplo emifplme Tov Héuatog

25 HUTA TLO0O tixe dunanodooia va exduwdoer ™ vLOBEoT, EVOYPEL TNg
pdvourg Tov Gpbpou 2 tov gl Kndepoviag Avmiinav kol Ac®-
Twv Nopov, Keg. 277, 61 dixaodooia ot viobéoelg Tov apopoiv
aviiixovg €xer 1o Enogylaxé Awaotipwo g enapyiag émov o
aviawos xaroukel (resides). To Awaotipio Bofxe gav yeyovog OTL

30 Ta noudid foav xdtowol lopdaviag, alld éxgive 6T 1o o TAVL
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Sayegh v. El Sayegh (1992)

. 60800 agoROVOE OV TNV XATA TONO CQUOMOTITA TWY ARATTY-
plov xar 6 o Y xab’ Vv apuodiotia, 1 omola diteto antd
ng ovppuels ekovoleg ov SlBoviar oTo AwaoTigo duvduer Tov
dwalov wg emexeias mhvw ot onowoditote avixoe Boloxesa
gtov tomo Suxasodoolag 10v Awaomplov, avektorma tov av 5
elvau XETOWOG e TV Mo Tave  Evvoua Tov 6o 1 &k, XaL ano-
Paowoe 6t eixe Suxanodooia va exbudos, v vGBeom.

O epeoifinrog Lirmot ™v éxboom Sataypdtwv certiorar xau
prohibition evavriov mg Mo ndvw axépacy v Excgnaxot Av-
*xomolou. Awaomic 1oy Avatdtov Awaomolov déxbre v ai- 10
Tnom xau EE65wat Ta aToUReva Teovouuaxd duxtdypata Bagddite-
YOG QRONAELOTIXG OTig Tpdvoleg Tov dpdgov 2 tov Keg. 277,
xwpls va eEerdoe, To Géua g mbawis oupupuols aguoddtniag
touv Awacmplov. H epeoelovoa uncuplofme 61 n qupgpuic eEov-
ola mov fouv Ta AyyAwd Awaotigua Suviue tov dikalov g 15
enexelag v exdudtouv vnotoag mov apogoly aviilxovs, ou
anhg foloxkovial péoa ota S Tng Tomntg Tovs Simodooiag
totw xay av dev elvan ndrownon, epappotetar o oty Kimpo pe
faon Tg npévowsg Tov Gpbgov 29 Twv el Axaatnpluwy Nopwv.

Axogaatotnue 6u: 20

(a) To dgdpo 2 tov Iepl Kndepoviag Aviiixwv xaL Aodrov
Népov, Kep. 277 naBopiler pdvo Tv xatd témo appoddmia twv
Enapyuaxdy Awaotnplov ot oxfon pe wroboss tov agopoly
avmiixous.

(8) Epéoov, cuppuva pe Tov Tegi Auaotnolwy Nopo xal 1o 25
Zuviaype, ta  Kunpuosd Awaotriow epaguotov tg agyés g
emewxelas, éxouv Ty b oupguh xad’ VAN apuodubtita mov
Exouv xau Ta AyyAixd Axaonipua, va exdundlouy vobéoers xnde-
poviag xay yevu@ moootaciag aviiixwy Baoddueva oy amht
%G WOVO togovoia Twv. evmAlxwy otV %0td Tno  appodudtnid 30
Toug, Sunanodooia oy npiney va epaoudtEval ue mpocoxh ko
xbtw and Tg dies agxés xan Tpovnobioels Tov EPaQROLETAL amd
10 AyyAud Awxaotmipia.

(v) Ztv nagovoa vdBeom, 0 nEwTtddOg Awaotig dev eixe
aoXOANBEL %aBOAOV pe TV oUUQUT T eEouaia xau eixe aropa- 33

oloer Ty vrdBeon  amoxAeoTivG pe avapopd oto Gpdpo 2 Tov
Keg. 277, npGypo mov fitav daviaouévo.

H éeon emtpdonmpee xwpis EEoda.

Ta exdobévra duatdypata certiorari

xau prohibition axvpdfnuay. 40
Yao0toeg nov avapépbmxay:

R. v. Sandbach Justices, Ex p. Smith [1950] 2 All ER. 781
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Kyriacou v. Kyriacou (1974) 1 CLR 82-

ReP.(GE.)[1964] 3 All ER. 977-

Re D. [1943]2 All ER. 411

Christofi v. Iacovidou (1986) 1 CLR 236°

Re Adoption Appl. No. 52/1951 [1951] 2 Al ER. 931.
‘Egeon.

‘Egeon ond v xad' g 0 'uttnon RATA TG ANOGPUoNg
TV Aot tov Avetdtov Awxaotnolov Kungov (Anun-
Toudng, A.) mov d6Bme otig 5.10.1990 (Ap. Altnomg 123/

90) pe Tnv omola axvEMOE 10 Suttaypa Tov Exagyuaxod
Awaotnoiov Aepecov nueg. 1.3.90 otnv altnon ap. 18/90.

A. Adauidng, yva tnv egeceiovoa.
IT. ITavAov, yua Tov e@egifinto.
Cur. adv. vult,

A. AOIZOY, Mp.: Tyv andégaon Tov Awactnpiov Ba
dwoel 0 Awaotiig I'. Xouoootopric.

XPYZOZTOMHZ, A.: Ot duddixol elvar mOALTES Tng

Iopdaviag nav pthn Tng Avarodntis OpBodoEng Exwhn-
oiag. To 1979 cvvapav exxAnoweotixd yapo otnv Koii-

20 popwvia Twv Hvopévov TToMTEWY Tng ApeQixnic. And 1o

25

yapo toug amdwtnoav duo madud, tnv Diala xou tov
Tamer, mov npéner va eivar twpa niuxiag 6 xoévav. To
avdpdyuvo astd vov Oxtdfolo tov 1989 Lew atnv Iogdavia
xaL givar oe duhgraon. Ta rawdue difuevay ue Tov £Qeoi-
pAnto natéga (epeoifinro) xaL n egeceiovoa untépa (e@e-
otlovoa), xataywonoe aitnon oto EAAnvopBOd0E0 ExxAn-
owoTIXd Aaotiolo ato Appdv, pe Ty omola Entovos,
petaly dAhov, T QUAGEN, empéhewa xau Poviida Twv
nadubdv. ITowo frav to anotéheoua dev agopd tnv maQov-

30 oo égeon.
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Xgugscgtopte, A. El Sayegh v. El Sayegh (1992)

Tnv 1.12.89 o egeaifikrrog figbe atnv Kvngo pe ta dvo
noadud Tov na axoloU8noe 1 egeoelovoa otig 4.2.90.

Zug 28.2.90 n egeoslovon xataxwonoe altnon ovo
Enagywaxd Aumaotiow Aepecol (apxwt altnon) pe v
ontoia tnrovoe, pevaky ahhwv, Tn QUAGEN, Tov EAEYXO %aL
) gpovrida (custody and care) twv aviluwv. Awevind
tnrotioe SLATAYWG TOV VO TNG ETLTRETEL TNV ETUXOLVQVIR
UE Ta Tadud Tne.

Axohov9noe alinon €& napte g egeoelovoag xal cav
anoréheopa, 1o Awactiolo eEdwoe nageunintov dudroy-
pa, e 1o omolo, petaky ddwv, epntoditeto n ££0dog Twy
avmhixav axd v Kungo péxor tng exdlxaong tne apyi-
G alinong M péxoL vewtegng Swataynis.

O egeolpfAnrog épepe £votaon oto mapeusntintov dua-
Taypa xat pe altnon tov dwx xAfoews Chtnoe, petakv
AWV, TOV TOQUUEQLONO TNG CQOXWKNE aitnong tng £Qe-
oelovoag navn tnv enidoon tng oe avtdy, yiati 1o Enag-
Kuxd AxaotioLo Agpecov eategeito dinarodooiag va tnv
exduedoer. To Bépa tng duxawodoaiag tov Awaotngiov,
nov eyépbmie pe Ty altnon dua xifoewg Tov egesifintov
QUTOTEAECE, EX CUMPMVOVY, TO MOvo Bépa mpog exdixaom
otnv aitnon aut.

‘Hrav 1 Oéon tov e@eaifintov oty aitnon exeivn O,
Baon ywx T duawodooia tov Awxaotnplov Ba mpénel va
anoTeliotL N pévipn dwapovi) Twv avnhixwy oty Kunpo,
OUPPWVaA PE TG TTdVOoLES TOV GpBoov 2 tov mtepl Kndepo-
viag Avihixov xoL Aodtov Nopov, Keg. 277, 6mov n MEn
"AwaoThoLo” eQuNVEDETaL WG axoAoViws:

"*Court' means -

(a) in proceedings for the appointment or removal of
a guardian, and the custody of, and right of access to, an
infant, the President of the District Court or a District
Judge of the District Court within the jurisdiction of
which an infant or prodigal resides; and

1020

5

10

15

20

25

30



5

1AAA, " El Sayegh v. El Sayegh X Qvo00TORYS, A.

(b) in all other cases, 8 member of the District Court
within the jurisdiction of which an infant or pro- digal
resides;"

AvtiBeta, n Oéon tng epeaeiovoag Nrav nwg 1 dixalo-
doola tov Enmagyuaxo¥ Awaotnglov Aepecov duémetol
and v aogovoia xaL uévo twv avnhixwy evidg g di-
xawodoolag Tov.

Ztg 18.7.90, o Enopyuoxd Awaotipio Aepecod e;Eé-
dooe v andgaon tov. [Tave ato 8éua tng duapownic Twv

10 avmiirwv, anéd thevpds nguypmmmv YEYOVOTWY, avagep-

15

20

25

30

Omav T axoiovBa (BA. oeh. 26 TV TEAKTIXWV):.

..... Aq@ol eETaoa pe pHeyaAn npoooyn 10 gUVoAo
G papTugiag mov avagégetal 010 Titnpa Tng duopo-
viig TV avniixoy, xay agot EAaBa eWwG voyn pov
Ta L0 AV YEYOVOTQ T ONoia OVoLaoTNG OEv £ouY

QAVILXQOVTTEL OIS TN UNTéQa,
a) 611 0 ouEuyxds oixog evpioxetar otnv Iopdavia,

B) 6L T 5v0 uvﬂlmu anyaivouv gxoAeio otnv Iog-
davia,

¥) 6TL 0 matéas (Avtniic) £xel To entixeviQo TV £Q-
yacudv Tov otV Iopdavia nar Tig ratevdivel mpoowmL-
na,

d) o matépag fxaue TOAMEG XOQTNOELS YLO VO ETL-
atoéypouv atnv logdavia, arld o onoileg axvowdmay
A6y tov dwfovievoewy yia Sievdérnon Twv SLagopny
tov Swadinwy, tyw aropaoaicel va viobetiow tnv exdo-
XN Tov notépa. Katd gvvenewa Boionw OtL ta yeyovota
nov oyxetibovion pe o Etnua g Suapoviig Twv dvo
avnhixwv £xouv omwg ta €xel exdfoel o matéQag xaL Eu-
dwd 6te Toe maded Botbmuav gy Kumgo yux oromovg
duaxomwv xav Ot 1 PABEoN TOV TATERR NTAV VA ENL-
otpéouy oty Iopdavia.”
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Xouoootoptg, A, El Sayegh v. El Sayegh (1992)

'‘Ooov agopd TN duiawodooia va exdunaoel Ty agyut
aitnon tng egecelovoag, amoplvbme nwg elxe Sukaodo-
ola va 1o npdEel. To oxeTxd andOTMaopa TG ATOPaoNS
£xeL ws axohoVBwg (BA. aeh. 24-25 TWV RPAKTIRMDV):

"Agv prop® va dexBm TV eworfynon tov evnaidevtov 5
ouvifyogov tov Attt} 6t 1 viofeon Kvguiov (supra)
dev aoyoheltor povo pe TV %atd tono agprodidrmia
v Enagyuaxdv Axaotnolwv. Avagépetar oty ond-
oo pNtd Ot 1o GpBPOo 2 Tov xeP. 277 dubmeL TV RaTQ
670 appodidtnta twv Awaatnelwy kol dev emdéyetal 19
Gy epunvela. H andgaon dev aoyoliBmxe pe nay dev

eNEEGLEL TV EQAOUOY TV ARAVOVOV TOV WTIXOV
SueBvoig duxalov.

Paivetar OTL TO ®ATG TOCO TO ALKAOTHOLO Eival ag-
pooLo 1 S pe v évvowr o éxw Béoer mwo navow, 15
eEaQrdtar and 1o xatd 6o Exel axohovBnbel n owoti
dwadunaotinty Suaduwacia 1 oxL xow 0 avijllrog "duapé-
ver" eviog Tng duxarodociag tov Enapylaxol Awaoctn-
plov aro onolo éxer xavaywEnbel n dwadwacia. Ouvdt-
note £xer anoteAéoel Bépa oukitnong to xatd ndoo 1 20
Surarodoaia avty pasiteral ndvo oty nagovoia, vin-
®odTNTa, ovoudn Swapowi (domicile) 1 Tyv Swopoviy Tou
avniixov.

ElpaL g yvaung ot eivol r1ohy xohd Bepeluopévo
o10 AyYAXO Wuotnéd Siebvég dlnawo ot aveEdptma 25
atd v wrogh 1 Bewonrus duxaloroyia ywa v
UnaEEn g, 1o AyyAxd Awaotipua £xouv oupgut} Su-
®aodooila va axooouvy Xal exduxdoouv vmoBéoels wn-
depoviag, xaL n onola pnogel va Baowtei navw oty
napovoia ®nar pdévo tov avnhixov evidg tng duarodo- 30
olag. Zpepa avth N aguoddtyta Bagiletal ndvew otnv
QVAYKT VA TEOOTATEVTOUY VEAQA dToua.

Elpar mng yvoung ot xau ta Kunmguaxd Auagtiow
£XOUV, YII TOVUG TTLO TGV Adyoug duialodosia, n omoia
Baoltetar povo mavew oty magovsia Tou avphixov 35
oty Kimpo way otny "duapoviy’ tov avnhinov evide g
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duarodoolag Tov Emagyuoxold Aacingiov 6mov €xeL

rataywenfel n diadixacia gopewva e To 66RO 2 Tov
Keg. 277."

Zav wrotéAeopa TG andEaoTs autis, xavtaxworinxe
010 AVAToTo AXoOTiiow, atd pépoug Tov e@esifinrov,
altnon yua éxdoon mEovopLaKoy dtdynatog ZeQTLoQa0L,
7OV va SLaTALeL TNV LiEWoN TS O TGV andPaons Tov
Enagxuaxot Awaotnpiov Aepecot, Adyw EMAELYNG duxano-
doalag.

O npwtédnog Awmaothis Tov Avwtdtov Awaginplov,
agov avéivoe tnv epunvela g MEng "resides”, mov ava-
@éperar oto G080 2 tov Ke. 277 xat avthwvrag xabodi-
ynon anné tnv undBeon R. v. Sandbach Justices, Ex p. Smith
(1950) 2 All ER. 781, 6mov avogépetat OtL atnv AyyAla 1
duatodooia tov Awaotngiov o8 TEQUITOOELS QUAGENG
*aL dlatpogric avnilnwv naBogitetal ané Tov Témo duapo-
viig TOV %08’ ov 1 altnon, ®aTAANEE OTO CUUNEQUOMA TG
10 Enogyuaxé Awaotiplo Aepecod dev eixe duwarodouoia
va emnglel Tng apxnis aitnong tng epeceiovoag xat
anayoéQevoe 010 Awaotigo autd va v exduraoet. H
anégaon auth otneixdme oy Goyn nmwg O 600¢
"reside", ato dgbpo 2 tov Keg. 277, 6mwg eounvevinxe,
anoxheier v enéxtaon g duxarodosiag Tov Amaotn-
QLOV 0TS MEQUTTMOLLS EXEIVES TTOV O aviilxog amhag Boi-
oxetal ot dunarodooia Tov, ahrd dev £xel exel T pdviun
dwapovi) Tou. o

Me tv uné xpiom €peomn 1 epeceiovoa apguopntel Ty
0p80TNTA TNG anOPaoNS YL TNV EXS00T TOU TPOVOULOKOU
dwatdypatog Zepgriopdol xar Entd tnv avatpom Tng.

Ou A6YOL g E@eong eivan dvo. O mpdTog elval 6TL O
Awxaoriic Tou Avatdtov Awaotngiov éogoie otnv xpion
o0V, 6w 0 Emagyaxd Awaotiplo dev £xer dixalodoaia
eneldn ) xatowia-diopovii Tov natépa f xau Tng untégag v -
oL TV avihixwv elvar n Iogdavia. Kou deldtego oL
eopaipiva goprivevae 10 &eBpo 2 tov Keq. 277 1 ko Aav-
Baopéva éxpuve OTL 1 PUOKY Tagovsia TwV avRAlXwY
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Xouuogropic, A. El Sayegh v. Ei Sayegh (1992)

oty Kimpo xau o ot duwavodooia tov Enagyraxot Ai-
xaornplov Agpecov dev firav agueth yua va npeodnoeL oe

avtéd aguoduotita va aoyoindel pe altnon QUAAENG, EALY-
%0V xou ppovtidag (custody and care) Twv avniixwv.

To vound Bépua mov eyepbmue xau culnuibme xow eve-
O YOG, TAQOVOLALEL LOWALTEQO VOIS EVOLAPEQOV.

Eival 1 el01ymon Tov SixnyéQov tng egeceiovoas mwg
10 ¢80 2 Tov Keg. 277 nabopltel Tnv Tomuxn agpoddtn-
1a 1wv Enagyyuodv Awagtnpluyv, n ontola Pacitetal otn
ouwiin duapoviy Tov avniixov xal avagpébnxe oty vo-
Oeon Kyriacou v. Kyriacou (1974) 1 CLR 82, 88. 'Opux,
emnpoéoBeta avagege nws, o Enagyuxé Awaotrigu
éxouv xoL oyt eEovaia, stou Tyatel amd 1o ayyAxd
ovotnua duxaiov, mov xatéotn puépog tov Awxaiov Tng
Emeixewxg (equity), mov epapudtetar xar otnv Kumngo,
ouppwva pe tov Iepl Awmaotnoiwv Nopo 14/60. Me Baon
TG aQxts avtég, elne, va Awaotnioua éxouv duxaiodooio
Vo TEOCPEQOVV ngootacia ot avilua mawdud, mov T
XOEWILOVTAL, EQOTOV VITAQYEL 1} PUOLKT) TOUG TaQOVaia 0TO
XWEO TG apuodidtnag tovg, aveEGptnta and tov 1m0
Suapoviic Tove.

Extog amod v uvndBean Kyriacou (avotépw), 0 dunnyd-
Q0¢ NG egeceiovoag avagépBmue xau oTig vtoBéoeig Re P.
(G.E.) (an infant) [1964] 3 All E.R. 977 naw Re D. (Infants)
[1943] 2 All ER. 411. Eniong avagégbme gro ovyypapupa
Snell's Principles of Equity, 27m éxdoon, oek. 14, 15 ®aw 531.

O dunydpog Tov eeaifintov ewonyifnxe nwg, aveEdo-
TNTQ PE TNV TROEAEVOT) TS CUMQuUovs dutatodociog Twy
Ayyhxav Avaotnpiwv, oty Kingo vrdgyer 1o dpbpo
158 tov Zvviaypatog, o Iepi Awaoinpiwv Nopog 14/60
xnal 1o Ke@. 277, iov xabopitouv tn divarodooia nay dev
umdoyes EQLOMELO enixinong maEOUOLOY pE exEivOV NG
Avyyhiag duaudpatog, dedopévov 6TL 0 Nopog xabogiler
tn duwarodooia and Tnv omoia to Aaotigwe dev uno-

0V va Eepuyouv: xan avagépBmre otnv vndBeon Christofi

and Others v. lacovidou (1986) 1 CLR 236. Eniong, apgt-
1024
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1A.AA. El Sayegh v. El Sayegh Xquaoatopt, A.

aftnoe 6t oty und xQiom unoBeon VAQ)EL avayrY KEO-
oraciog Twv avnhixav.

To pévo EpWTNIA OV TPORYITTEL EVANTLOVY MOG HAL TTOV
Ba motnel va aavinBel elval xard 1600 0 TEWTOAKOG Al-
xaotig Tov Averdtov Awastnpiov ogdd amopdowe OTL

10 Emagyuané Auxaotigwo Asueoov dev uxs dixarodoaia

vo. EXOLXAOEL TV k1) altnom Tng egectiovoag.

Elvair voporoyuah a0y xat dev xgivoupe oxdmpo va
avagpepBoiue ot avBevries, mwg £vag amd Tovg Adyoug oV
dinarohoyolv, oty xatahinin neglntwon, v Exdoan Tou
TOOVOUOLIHOY EVICANOTOS ZEQTIOQGQL and TO AvHTaTo
Avvagtiguo, eivar xay n vrépPaon 1 éAderyn Suarodoaiag
a0 PEQOLS TWV XATWTEQWY ALHaOINQIWY.

H epunveia tng AEng "residence” anacyOAnoce xal 1o
V0 AaoTHELa KoL £YLVE avaQoEd XUQLWS OE YOULRA AeEL-
x@. Eivar x08ap6 mwg o 6pog "Suwopovit” ypeudtetan xna-
oo Pabud povipotntag yua va axoxtnbel xou "guviing
Swopoviy” Ba JEQéJtEI, va gpunvevBel avaioya. H ani na-
QoVDia Ot i xwoea dev wooduvapei pe "duopovi”, (BA.
Halsbury's Laus of England, 4n éxdoan, Topog 8 napa. 444,
Re Adoption Appl. No. 52/1951 [1951] 2 All E.R. 931, 936.

Eounvevovrag tov 0go "Suwapovi" xan Aapfiavoviag
vrdym ta adap@uafitnto Yeyovota, W T VALK TTaL-
dud dev ratowovoav pévipa evios g duwaodoaiag Tov
Enagyioxot Awxagtnoiov Aepecol, 0 npwtodinog Aika-
aT1ig TOV AVTATOV AaoTnEioy #aTGAnEe 0TV andgaot
Tov Ywols va aoxoAndei pe to Bépa tng oupuguols Sikaio-
dooiag, mov yEplme AL EVHOILOV TOV %Ol TOV fiTaV T0 Ba
oo Bép,a OV £MQENE VA aTOPactolel.

[Tpog 1o orond Omwg XaTadelEOUpE TNV TQOEAEVOT HOL
TNV EXTAON TS CUUGUOUS avtig Sixalodooiog ov Exouv
T AyyArd Awaotiour, Ba avagegdovue gtnv vndbeon P,
(G.E.)(an infant) (avwtépw), Omov avahie 10 Bépa o Adg-
dog Awaotiic Denning M.R., o1 oeA. 9807
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Xquocgvopse, A El Soyegh v. El Sayegh (1992)

".... The mother has simply applied in the Chancery
Division to make the child a ward of court under s. 9 of
the Law Reform (Miscellaneous Provisions) Act, 1949;
and for custody under the Guardianship of Infants Acts,
1886 and 1925. And the question is whether the Court of 3
Chancery has jurisdiction. Those Acts give no guidance as
to the geographical jurisdiction of the court; and we have
to determine it on principle by reference to the inherent
jurisdiction.

It is quite plain that, if the child had been a British 10
subject, the Court of Chancery would have had
jurisdiction to make an order as to its custody,
maintenance or education, even though the child itself
was out of the country and in a foreign land. The court
here always retains a jurisdiction over a British subject 15
wherever he may be, though it will only exercise it
abroad where the circumstances clearly warrant it: see
Hope v. Hope (3), Re Willoughby (an infant) (4) and R.

v. Sandbach Justices, Ex p. Smith (5). So, also, if the child
was Physically present here, the Court of Chancery would 20
have jurisdiction over it (just as the Queen's Bench would

on habeas corpus), even though the child was not living
here and only passing through on a journey. That
happened recently when a child in transit was stopped in
England from being taken to Russia and was sent back to 25
America: see such cases as Johnstone v. Beattie (6) and
Re D. (infants)(7).

Eniong, omv ida wnébeon, o Adgdog Auxactig
Pearson, L.J., avagepe 1o axoiovBa otig oeh, 983 naw 984:

"To avoid confusion that might arise from using the 30
same word "jurisdiction” in two different senses, I am
using that word "jurisdiction” as meaning the court's
power to adjudicate and the word "country" as meaning
the geographical area in relation to which the power is
EXETCISADIC. .. .eeeeeereeme oo 35

It is clear from the authorities that the English court
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has, by delegation from the sovereign, jurisdiction to
make a wardship order whenever the sovereign as parens
patriae has a quasi-parental relationship towards the
infant. The infant owes a duty of allegiance and has a
corresponding right to protection, and, therefore, may be
made a ward of court: Hope v. Hope (15). Subsequent
cases confirm that that is the basis of the jurisdiction. An
infant of British nationality, whether he is in or outside
this country, owes a duty of allegiance to the sovereign
and so is entitled to protection, and the English court has
jurisdiction to make him a ward of court: Hope v. Hope
(16); Re Willoughby (an infanf), per KAY, J. (17), and
per COTTON, L.J., (18) and Harben v. Harben (19). The
jurisdiction should be sparingly exercised when the infant
is abroad, even if he is of British nationality..............cccv.n...

An infant of foreign nationality owes a duty of

_allegiance to the sovereign and is entitled to protection

and so may be made a ward of court if he'is in some sense
in this country: Hope v. Hope (27); Nugent v. Vetzera
(28); Brown v. Collins (29) and Re D. (infantsX30).

There are two classes of cases to be considered. (a)
The infant may be only temporarily present in the
country. It would be unusual for the English court to
exercise wardship jurisdiction in such cases, but there
might be some occasion for it, e.g. in a case of emer-
gency to prevent some grievous wrong being committed,
or in" a case where an order of the English court could
usefully and in furtherance of justice support or supple-
ment an order of the foreign court having jurisdiction by

virtue of the nationality or residence of the infant.

However seldom it may be proper to exercise the juris-
diction in such a case, I think taat there must be
jurisdiction by virtue of local allegiance. (b) Suppose,
however, that the infant is, at the time when the relevant
proceedings are instituted, ordinarily resident in the
country, but temporarily present in some foreign
country. He may be there on holiday, or accompanying
his father on a business trip, or he may have been
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"kidnapped" from this country and taken to a.foreign
country. "Kidnapping" may include any case of a child
being taken out of this country by some person against
the wishes of the parents, or by one parent against the
wishes of the other parent, at any rate where some ele- §
ment of force or deception or secrecy is involved. In my
judgment, there must be jurisdiction in such cases for
several reasons. First, justice and convenience require it.

It would be absurd and unjust if the wronged parents or
parent were prevented from obtaining relief in the 10
English court by the accident of the child being abroad on
holiday at a particular date or by the wrongful act of
"kidnapping". Secondly, there is support in the
authorities for residence conferring jurisdiction:
Johnstone v. Beattie, per LORD CAMPELL (31); Brown 15
v. Collins, per KAY, J. (32), and Re Bourgoise, per
COTTON, L.J. (33). Thirdly, Joyce v. Director of Public
Prosecutions (34) shows that an alien resident in this
country does not necessarily free himself from his
allegiance by the mere act of departure from this coun- 20
try. He may continue to owe allegiance because he has
teft his family and property in this country under the
protection of the Crown, or because he has applied for
and obtained a British passport, or because his "resi-
dence" may not cease immediately on his quitting the 25
country (35)."

(BA., extiong, Re D. (infants), avitépm)

Mo ol aEwohoyn avddvon tov Bépatog, mov divel
pua o Suavyn edva yua Tn oupQU Sutaodooia Twv Ay-
yAuov Awaotnplwv, yivetar oto ovyypappa Cheshire's,
Private International Law, 9 éxboon, otg oek. 474-476,
Kopivoupe onémpo vo nagaBéoovpe éva onpoavitud ano-
oRaopa and tnv avdivan avt:

30

35
"I. MINORITY

() Powers of the English court

1028



10

15

20

25

30

35

1AAA, - El Sayegh v. El Sayegh Xguoogzopis, A.

The prerogative of the Crown, acting in its capacity as
parens patriae, to do what is necessary for the welfare of
its minor subjects has from time immemorial been
delegated to'the courts. Thus the courts have obtained "a
paternal  jurisdiction, a judicially administered
jurisdiction", which they administer on behalf of the
Crown. It can even be invoked although the minor has -
not yet been.made a ward of court by virtue of an order
to that effect made by the court. Once the jurisdiction is
invoked, the court is in complete control of the minor,
and is able to deal with any case containing -a foreign
element. It is competent, for instance, to appoint a
guardian for a child resident abroad who is a British
subject, to restrain the removal of a ward from England,
to order his return from a country to which he has been
taken, or to direct that an alien child shall be sent home
and placed under the care of his foreign guardian. The
power of the court is farreaching. It may also direct a
person to do an act in a foreign country where he
happens to be, provided that he has been properly served
under the provisions of Order II of the Rules of the
Supreme Court.

The court, however, is not competent t0 make any
order unless the minor is personally subject to its
jurisdiction. The rules as regards this are few and simple.

Since the royal prerogative that has been delegated to
the courts was exercised by the Sovereign as parens
partiae, its primary object is to benefit those who owe
allegiance to the Crown. It has therefore been long
established that the court may exercise its prerogative
powers in respect of any British subject under, now,
eighteen years of age, although he possesses no property
in England and is out of the country at the time of the
proceedings.

At bottom, however, the competence of the court in
this field is based upon the need to protect young per-
sons, a need that knows no such barriers as nationality or

' 1029
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domicile. It is, therefore, settled that jurisdiction exists in
respect of an alien minor who, at the time of the
proceedings, is either (i) physically present though not
domiciled in England, or (ii) is ordinarily resident, though
not in fact present, in England. In the case of a person §
too young to decide for himself where to live, his
ordinary residence is the matrimonial home if his parents
live together, but at the home where he normally lives if
they are separated.

There have been a number of recent cases involving 10
the "kidnapping" of children, where the children were
then brought within the jurisdiction of the English courts,
often by one parent against the wishes of the other or in
flagrant contempt of the order of a foreign court. These
cases raise the issue whether the English court should 15
assume jurisdiction and hear the merits of the case
conceming the minor or just send the child back to the
jurisdiction from which he has come. the factors to be
weighed have been put thus by CROSS, J.:

"In infancy cases the welfare of the infant is, of 20
course, the chief consideration; but it is far from being
the only consideration. When, in what I may call for
short a kidnapping case, the judge has to decide whether
to send the child back whence he came or to allow the
case to be fought out to the end over here, he has to 25
weigh various considerations which may to some extent
conflict with one another. On one side there is the public
policy aspect, the question of comity and the question of
forum conveniens. Again, on the same side, there is the
question of the injustice which may be done to the 30
wronged parent if the court delays matters and allows the
kidnapped child to take root in this country. On the other
side, the court has to be satisfied, before it sends the child
back, that the child will come to no harm."

........................................................ 35
Whether the court will in fact exercise its powers in
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respect of a minor subject to its jurisdiction depends
upon the merits of the case considered in the light of the
particular circumstances.”

AT 1 SLnaodocia Twv AYYMrmV AoaTigiwy XaL Ev-

5 duxotega tov Chancery Court, mov 6mwg eldayjLe Baoiferon

otV apyf TG avaywig mootadiag twv aviMnwv xa

MA@V TPOCMIUDY TIOU £XOUV aviyxn npootaciag, asove-

Aeoe péoog Twv Apxdv g Emwewelog (Principles of

Equity). Avtd xadiotatat xatdadnio and ug avleviieg o

10 mogubéoape, xabdg eniong xar and to Sudpoga ayyhxd

OUYYOAuUUaTa 7OV aoyxohoUvial pe 15 AQxés tng Emuei-
RELOG,.

O nmepi Awcagtnpiwv Népog 14/60, pbgo 29, edagpio

(), TEOVOEL WG EXQOTO AKaOTHELO XATA TNV GoXNoN TNg

15 ToMuwkng 1 mowiktg Tov duxanodooiag, Bo epapudel,

EXT0G TV Ghiwy, "to Kowdv Aixaov (Common Law) xai

1ag Apxag tng Emewiog (Equity), extdg e&v GAin mooBhe-

Yig eyEveto 1) Ba yivn v oLOVINITOTE VOROV EPAQUOCTEOY

N YevouEvou duvdauer tov Zuviaypatog 1Y owouvdimote

20 vOUOU JLoTNOMBEVIOG eV LOYUL DUVAUEL TNG TOQAYRAPOU

(B) tovu mapdvrog edagiov, epoéoov dev aviyaivouv 1 dev
eival aovpBifaotol mgog o Tiviaypa”.

Mmnogei, duwg, va ewtwbel mwg 1 oupEuig avth SikaLo-

doaia twv Ayyhrdv Axxaotngimv SloxeTetdme oto dixo

25 pag ovotnpa dixaiov, pe BAON TNV EQUOROYN TWV AQYWDV

NG ETLEIXELAG, IOV 0 Nopog 14/60 npovoei g epagudto-

viar Xau oty Kumpo 1 pinwg 8o mpéner va avalninel

" aAAov N Ty TG eEovoing Twv Enagylondv nog Awmaotn-
Qiwv, evoyel Twv govoubv tov Keg. 277;

10 Kard v anoyn pag, 1o eBo 2 tov Keg. 277 nabogi-
CeL HOVO TNV %aTd 16510 appodidtnta Twv Enagylaxov Ai-
KAOTNEULV. AUTH 1 eQunveia TEQL TNG %OTA TOIOV CQpo-
dudtnrag d6Bmre xav oty undbeon Kyriacou v, Kyriacou
(avwtégw), 6mov ot aek. 88 ava@épBmay T axdlouba:

35 “As regards the question of the meaning to be given to
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the term "resides” in section 2 of Cap. 277 (which
regulates, actually, the question of the territorial
jurisdictions of the District Courts), we are of the view
that it should be interpreted in 8 manner consistent with
the object of, inter alia, section 12, and, consequently,
such term shouid be construed as including the notion of
"ordinary residence”, because if it were to be limited to
the notion of "actual physical presence” then this would
result in a grave inroad upon the nature of the powers
vested in a Court under section 12; the latter view would
entail, by way of an inevitable corollary, that when a
parent, or even a third person, takes infants abroad by
kidnapping them unlawfully out of the custody of their
guardian the Cyprus Courts are rendered powerless to
grant any redress under section 12 of Cap. 277."

'Opeg o agxés Tne emelxewas (equity), dmwg xavadel-
Eape mo mavw, tuyxdvouv epaguoyis xat otnv Kumpo
®naL Bfpata mov agopolv T QUAGEN, Hndepovia ral TQo-
oTaoia Tv exdviov avayen aviiixov, vnewonibav and
QUVIUOVETTOV XOOVIV %Ol QITOTEAOUV HEQOS TV AQYWOV
g Emieixewng,

Avtt) T cvpgut) ke’ YA agpodotnta, mov £xouv Ta
AyyhnG Awootipur, T £xouy now To Kumpwmd Avka-
otiigu, dedopévou 6, ovpupwva pe Tov [egi Aaotnginv
No6po 14/60 %ol vo Zvvrayua, 1a Aactioud pag eQaous-
Covv 115 Apxés tng Emelxewag xau ovvenwg, mépav and Tig
npovoueg Tov Keg. 277, 1o Enagyuand Avactipu €xouv
aguodiotnta Tov amogEéel atd Ty dua ovugun eEovoia
ov €40V Ta AyyAumd Awaotfiolo va exdindbouvv viobé-
oelg xndepoviag nal yevix@ mgootaciag avmiixwv, n
onoia faoiletar 0TV aIA XL pOVO TAQOVGLA TWV QVHAL-
KWV OTHY KQTd 1610 appoddtnta tous. Mua tétoua durat-
0dooia eivar avayraio va vTEQyeL yiat va Wrogovv ta At-
XaoTiouW MOG VO TPOCTATEVOUY QIOTEAEOHaTXG Ta
Exovia avayxn npootaoiag vedpa npdowna. 'Opwg, 1 Oi-
xa0dooia avutt B pEmnel va ePaguOtETaL pe TPOCOoYKH 1AL
n@rTw o TG (Sreg aQxés xat npoiinobdéoes mov Tnv £@aQ-
uotow ta AyyAud Awaotipua. Autég oL aQyfg xai oL
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TPOUNOBETELS. AVaPEQOVTAL OTA QTOCTAOKATO TG AyYAL-
%1iG YOUOAOYIaG OV avagigape.

ZUVERMG, YO OAOUG TOUS MO Tavew Adyous, N £€@eon

EMLTUYXAVEL KQL TO TTQOVORLOAO daTaypa ZEQTLOpdoL axy-

5 pwvetat. Adyw tng mpwtroturniag Tov Bépatog mov ouinti-
Brxe evdIiov poag, dev yivetan xopd duwatay ywe EEoda.

H égeon emivpénerat xwols €5oda.
To dudrayua certiorari axvwveTat.
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