(1990)
6 Ontwppiov, 1990
[KOYPPHE, Aforrig)
POTEINH KQNEZTANTOIIOYAOY TOY NIKOAAOY,
Evdyovoa,
.
M/V MEDITERRANEAN SEA KAI AAAQN,
Evayouévav,
(Aywyr Navrodixeiov Ap. 26/90).

Navtodinelio — Awxauodooia — Forum convegiens — AtaxQiTunn

esovoia avagtoldiis Swadixaoiag mapd v UnapEn Sixaodooiog
ent 1w 6T 1 Kiimpog éev givar 1o Forum conveniens — Agxnon g
esovoiag otnv nagovoa vcleon kg avaotolns tng diadixaociag.

H evayouoo ool yevirég waw evdués amolnuaaeg yua tood-
pata, IOV UmETN CUVERELQ XOT WOXUQLOMS QUEAELRS TNG EVLYOUE-
vng 1 (Etapela eyveypappévn oty Kumgo), eni touv mhoiov
Medittcranean Sea, 6tav 1o 1eAevToio fitay oty Ayndva, Itohiog.
H evayovoa eixe emfBifaclel exi tov mioiov pe mpoopiopsd tnv Ei-
Adda.

H evayopévn viéfare aitnon avaotorhc tng Suadikaciog el Tw
otL n Kinpog dev elvan forum conveniens. Tétowo forum sivol 1
EA)Gba.

To Avi)TaTo AWKOOTHQLO, amodEXOpeEvo TRV OLTnom, anoplaloe
otL 1 Kunpog dev eivaw oe ouyxpion pe tyv EAAGda to forum
conveniens, xaldgov:

(1) H paprtupla elvar otnv EAAGSa.

(2) Aev unGpyer 1o6mog va esavayraololv oL pigTupes va €h-
Bouv oy Kvmgo.

(3) H dasévn mpooxonicewg g pogtupiag oty Kumpo elval
oMY UEYQAVTEQN.

(4) Zo oL TiELo petagopdg tng ev@yovoas vitipxe pritpa Oi-
%kaLod00iag, OV MEOCESHE AMOHAELOTIXY dixaiodo0ia oTa dixa-
athpua tng EALadac.

(5) Aev mpoBA0n«e voprxd 1) TpayRaTIXG XWAVRA T AGYOS un
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owonig amovopig duxawoaivng, av 1 unddeon exdinactel oty Eh-
Aada.

(6) Ov atodoerg Ty EAAadindv Auxaotngioy eEXTEAOTVTL V-
xoha oty Kimpo, eviper Tng ewdixnig e3ti toltw cuviiung petakv
5 TV U0 KEATHY, KOV eEXVEmOT e Tov Népo 55/84.

Avdtayua avaotodll; suadwacias. ‘EEoda
evavtiov e xald' ng n aiton.

Avagepodpeveg vobéoeg:
The Eleftheria [1969] 2 Al ER. 641-
10 Veb Schwermaschinenbau-Kombinat "Ernst Thalman" Magdebury
%?.R v. Panerka Company Ltd. (1979) 1 C.LR. 483 at pp. 487-
Stclla v. Sayias (1983) 1 C.L.R. 186"
Logan v. Bank of Scotland and Others (No.2) [1906] 1 K.B. 141-
15 MacShannon v. Rockware Glass Limited [1978] | All E.R. 625-

Charles Guendjian v. Societe Tunisienne de Banque, S.A. (1983) 1
C.L.R. 588

Spiliads Maritime Corporation {1987] 1 Lloyds L.R. 1

Trendtex Trading Corporation and Another v. Credit Suisse [1980] 3
20 AIER. 721"

Datamedia A.E. v. K.S.N. (Business Aids) Ltd. (1990) 1 A.AA.13.
Aitmnon.

AlTnon omo v evayopévn 2 yua avaotori tng duadina-
olog yia to Moyo 6t 1 Kimpog dev eivan 1 migov BoAuxt
25  Suawodooio.

A. Xafagds, yia Tovs aLTniés.
I1. Zaporig, yia Tovs xad’ wv n aitnon.
Cur. adv. vult.

O Awaotiig ®. Kovppng avdyvwoe tnv oxdéiovdn and-
30 Qaon.
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KOYPPHEZE, A: H aumiroia gtonpeia-evayOpuevn 2, pe
v aitnon avty Entd avaotolr) Swadwaciog Tng aywyns
Y 10 AOyo 61L 1 Kimpog dev eivan miéov Bohirn dunaio-
dooia (Forun Non Conveniens).

H aitnon otnpilerar otnv évooun S1Awon Tov ®. Zipov
Honradomovhov, xabws xaw ota Texpipua 1 xan 2. To Tex-
mipLo 1 eivar ewottiguo pe 1o otolo tagideve n nab' ng 1
aitnon- evéyouvoa emi tOu evayopevovy 1 mAoiov nrou tO
Tenpnowo 2 eivol ardonaopa Tov npuegoioyiov tng I'tgu-
Q0g TOU WAOLOV, xaL QEQEL NpeQopNvia 22/4/1989.

Me tnv aywyn g n evayovoa, Entd eL0LkEg naL YEVIrES
QMOCNULWDOELG, YO CwpaTwés PAGReg mov vnéotnxe O
atUymua oTLg 22/4/1989, evid Poioxdtav eni Tov mAOILOV
"Mediterranean Sea", 10 070L0 SLOXELQLLOTAV N EVAYOUEVT
eTanpeia 2. O woxvELopds tng evayovoag, eival Ot T0 aTV-
ANUO oUVERNHE ¢ artotéheopa Tng apérelas xav/ mapdBa-
ONG TWV KOUBMOVIWY TV EVOYOUEVWV 2,

Evw 1o mhoio Boiondtav ato Apdve tng Ayrovag Ita-
Aiag, To omolo emEOKELTO Vo avaywEnoel yia tnv IlaTpa
EAMGSag, n evayouoa JEOXOQE TO QUTOXEVNTO Tng OTO
nmholo xay oty mpoonddeld Tng va eEEADEL TOU QUTOXLVH-
TOV, YALOTENOE 0TO AATWRA TOV TAOIOVU KAL KTWINOE OTOV
oQTeRS g ayxwva. H andgaon tov Awaotngiov yua
avagtoAn g Swadwraoiag, amoterel doxnon SLanQLTIKNG
EVYXEQELAG TOV AtXaoTNQLov ETTL TWV YEYOVOTWYV TOV £ivol
EVIOITLOV TOV. ZYETLKY aOQaAOT YL TO MG aoxel 11 dio-
AOLTLKY TOV EVXEQELX TO ALXQOTNQLO, Eival 1 vtoBean The
Eleftheria [1969) 2 All ER. 641, émov avagpégoviar 1a

eEnfg:

"In exercising its discretion the Court should take into
account all the circumstances of the particular case. In
particular, but without prejudice to taking into account
all the circumstances of the particular case, the following
matters, where they arise, may properly be regarded:- (i)
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in what country the evidence on the issues of fact is
situated, or more readily available, and the effect of that
on the relative convenience and expense of trial as
between the English and foreign Courts;

(ii) whether the law of the foreign Court applies, and if
so, whether it differs from English law in any material
respects;

(iii) with what country either party is connected and
how closely;

(iv) whether the defendants genuinely desire trial in
the foreign country, or are only seeking procedural
advantages;

(v) whether the plaintiffs would be prejudiced by
having to sue in the foreign Court because they would-

(a) be deprived of security for that claim;
{(b) be unable to enforce any judgment obtained;

(¢) be faced with a time-bar not applicable in England,
or,

(d) for political, racial, religious or other reasons be
unlikely to get a fair trial."

Ou apyxéc mov avagépovrar otnv vnddeon, The

Eleftheria (ovwtépw), uvwoBethBmrav otmv vndbeon Veb

Schwermaschinenbau- Kobinat "Ernst Thalman" Magdebury

G.D.R. v. Panerka Company Ltd. (1979) 1 CLR 483, oug
25  oehideg 487-488.

Ztnv vnoBeon Panayiotis Stella v. Constantinos Sayias

(1983) 1 CLR 186, £xel anogaciotel wg eEfg: (To oxeTind
anoonaopua Beioxetar otn oehida 188)

"That the Court is vested with a discretion to refuse
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the exercise of jurisdiction in a proper case and has inher-

ent jurisdiction to stay an action brought within the
jurisdiction in respect of a cause of action which arose

out of the jurisdiction, if satisfied that no injustice will be
done thereby to the plaintiff and that the defendant would 5
be subject to such injustice in defending the action as
would amount to vexation and oppression to which he
should not be subjected if he were sued in another
accessible Court where the cause of action arose;"

Ztn oehida 193 tng (drag vadbeong, o Awaocthigw 10
trave avagpopt oty vobeom Logan v. Bank of Scotland &
Others (No. 2) [1900] 1 K.B. 141 %au avagépBnue ot amto-
onaopata Twv oeAldwv 150, 151 »au 152, Zn gerida 150
avapEQETOaL:

"The Court should, on the one hand, see clearly that in 15
stopping an action it does not do injustice, and, on the
other hand, I think the Court ought to interfere whenever
there is such vexation and oppression that the defendant
who objects to the exercise of the jurisdiction would be
subjected to such injustice that he ought not to be sued in 20
the Court in which the action is brought, to which
injustice he would not be subjected if the action were
brought in another accessible and competent Court”.

Kau otig oehideg 151-152 tng Logan (avwtipw), avaps-
povtat ta e&ig: 25

"...but where the difficulty for the defendant of trying
in the country in which the action is brought is such that
it is impracticable to properly try the case by reason of
the difficulty of procuring the attendance of busy men as
witnesses, and keeping them during a long trial, and of 30
having to deal with masses of books, documents, and
papers which are not in the country where the action is
brought, and of dealing with law foreign to the tribunal, it
appears to me that a case of vexation in some
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circumstances may be made out if the plaintiff chooses to
sue in that country rather than in that where everybody is
and where all the witnesses and material for the trial are.”

Eniong oyxetwxn elvar 1 vadBeon MacShannon v.
Rockware Giass Limited {1978] 1 All E.R. 625, 6;tov g1n o¢-
Aida 630 yia To DEpa TS AVAOTOANG AVAPEQOVTQL:

"In order to justify a stay two conditions must be
satisfied, one positive and the other negative: (a) the
defendant must satisfy the court that there is another
forum to whose jurisdiction he is amenable in which
justice can be done between the parties at substantially
less inconvenience or expense, and (b) the stay must not
deprive the plaintiff of a legitimate personal or juridical
advantage which would be available to him if he invoked
the jurisdiction of the English court'....".

Ztnv undbeon Stella (avwtépw), otg oehideg 200-201
OV €0 avapEQeL Tonyoupévng, 10 Egetelo emPefaiwoe
TNV @TOPAOY TOV TEWTOSXOV ALaoTngiov, va dWatL TV
avaoTOAT} koL mEdtToviag, oaédwoe diaitepn onpaoia
0T0 YEYOVOS OTL OL LAQTUQES Nitav amd tnv EAGda xai dev
vfoye duvatotnta eEavayxaouol toug va £pbouvv otnyv
Kvmpo. To oyetnd andoriaopa ava@eQeL:

"If this case is allowed to be tried in Cyprus, the
defendant will be deprived of his right to summon such
witness and have the chance to examine her to prove his
case. This, most probably, would cause tremendous injus-
tice to the defendant and will be oppressive and
vexatious. Therefore, I am satisfied that the present case
is not only a case which would have more conveniently
been tried in Greece, but a case in which, if the pro-
ceedings are allowed to continue in Cyprus, then, very
likely, irreparable loss and injustice will be caused to the
defendant. In the circumstances, I find that the dis-
cretionary power of the Court must be exercised in

787



Kovgens, A. Kwvoraviomotiou v. M/V, Mediterranean x.q. (1990)

favour of the defendant.”

Zxetwny emiong, eivar n vndéBeon Charles Guendjian v.
Societe Tunisienne de Banque, S.A. (1983) 1 CLR 588 xau 1
Ayyhun atogaaot tov House of Lords, mov elvow 1 Spifiada
Maritime Corporation [1987] 1 Lloyds L.R. 1.

O Adéyou tov otnpiletal 1 aitnon TV aTnTdy, 6nwg
TOUg €xEL ovvoyioer 0 SuknydQog Tng auwtitolag etaugeiag,
gival Baowd TeeLs:

(1) H Urapgn tng ontpog divonodosiag owny moQd-
yoago "K" tov ewgvtnpiov mov exdo6lnue otnv xafb' ng n
aitnon-evéyovoa (Texpnowo 1), o6tL dnhadi n xad’ ng n
altmon-eviyovoa €xer anodexBel dud tng TAnpwung xaw
TaQAAGPHG TOV ELOLTNQIOV TNV OTTOXAELOTINT) dtXaL0d0-
ola twv EAAnvinev Awaotnplov otov [Tewpoald oy pe
wyvov dixaro to EMAnvind. H pfipa duwaiwodoaiog
®QTw and v nagdygago "K" mov eivar otnv AyyALxn
YAQOOQ, 1 METAQEUON NG, ONWS QAiveral omd Tnv
Evopxn dMhwon tov x. Zipov Ilamaddroviov, sival 1
axoAlovon:

”r

Oheg oL amauthioeLs aL SLaQoQEg pe faon To €LoL-
T ToUT0, Ba anogacifovial GTOXAELITIRG antd Ta
Awaotiowa tov ITewaid, cvppwva pe tov EAAnvixéd
Noépo. Ov NopoL owaodimote GAANg Xweog, ooxieio-
viat."

(2) To 10EidL 10 omolo eiye avardBer N evoyouevn
etonQela 2 va peTa@éper TNV evayovaoa, frav takidy pe-
TaE0 Ayrdvag Itahiag xau Moatpdv ExAGdag, ywees
TTOV Eivau EXTOG dHaLOB00LAg TWV HUTQLAXDY AKAOTI}-
Qlwv.

(3) Ouv paQrugeg OV ftav MAPOVIES 010 QTUXNUA
elvar anmd v EAMGda xou &y Kompuor (Texpriguo 2).
Téte anotehovoav PéQog TOU TANQWUATOS TOY TAOIOV,
aArd topa dev elvdl mhéov otnv gQyododia Tng aiTi-

788

10

15

20

25

30



1AAA. Kovotavionoviov v, M/V, Mediterranean x.a.  Kovppns, A.

10

15

20

25

30

TOLAG ETALOELQS,

H encgepnpatodoyia tov SinyGov tng auThtolag
eraLpeiag, avagopurd pe TV 31 mopdypago avwréQw,
gival 6TL GAn M poETLQLO EOG UNEQGOTLON TWV EVOYOUE-
vov alhG nou TNg evayovaas, Bploretal oty EAAGOQ xat
6y otnv Kumpo xow ta ££0da yia va mpooxopwofel 6hn
vt 1 paQTugia oty Koo sivar ®atd moAd peyaivrepo.
o' Ot yua va tpoonoptodel evdmiov EAAnvizot Awmaotn-
piov. Enurtiéov, 1o yeyovog 6t ou pdiprupeg eivay "EAAnveg
eSaopahriler oty evaydpevn etawgeia ) duvatdtnia va
Toug eEavayndosL va EUPAVLOTOVV EVIITLOV TOU ALXQOTT-
plov, eav xoewaotel, yia va dwoovv pagrugla. Tétowa du-
vatoTnTa OV TAQEXETAL OTNV QLTHTOLO ETALQELT, AV 1) UTtd-
Beon exdunaotei oty Kingo. Aev undgyer duvatotnra,
véBale 0 Sunnydpog Tng ouTATOLS ETaQeiag, va eEava-
yxaofo0v oL paptugeg va fpbovv atny Kimgo yia va di-
OoOVY uapTURia.

ZYETG pe TRV mapdypago 1, n artitoue etalgeia dia-
telvetal 6L pe Baon to €yypapo (Texpniglo 1) mov eooro-
woav, éxel anoderyBel 6TL vdpyer ovpgwvia petagld tav
HEQWV OTL dixarodoaia £xouv Ta EAnvind Awaatipgua. O
LOXVQLOROS OVTOS Eival OF OUVAQINOT Ue T Pohuxs) SLadi-
raoio. Aev vmdpyer EexwoLotd aitnua OTL TEETEL VO YIaQ-
EeL avaotoAn Tng diadinaoiag, yia To AGYO OTL QTOXAELOTL-
M duxatodooia éxovv ta EMAnvind AwwaothigLa.

Avagogxd pe 10 Bdoog tng anddelEng, o dunydgog
s aLtiToLag Etangeiag vooTnoEe 611 1o Bdoos Tng and-
detEng 6t dev mpémer va apaywendel n avaotorn Suwaro-
doolag, dev Papuver v auTiTowe eTaLQEl, aAld Bagivel
vy ®kad' ng N aitnon, SLOTL VIEQYEL EVIIILOV TOU ALKAOTY-
plov to Texpngio 1, and 10 0R0i0 MPOXUATEL JaPWS OTL
vagyer cvpeavnuévn duxarodooia. YmootiplEe 6e v
ETLELPNUATOAOYIO TOV, O SuknydpOs TG QUTiTtQLog E£ToL-
oeiag, otnv vndBeon Trendtex Trading Corporation and
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Another v. Credit Suisse [1980] 3 All ER. 721 non edun6-
TEQQ OTLG OEAIDEG 734 nau 735,

AvaQopLrtd |e TNV Tapdypago 2, 0 Suxny6og Tng alti-
ToLG ETOLQELTG, aVEPEQE OTL TO atUynua ouvERmre exti Tov
AOIOV 0Ty AyrOve Itahiog, extog duinalodooiag twv Ku-
TQLAXAY AaoTngimy.

O ASyoL ou mpofdiier 0 duenydos tng xad' ng 1 ai-
TNON- EVAYOUOQs, Yia Ya amodeiEel 6tL 1o xoivtego Forum
elvan i Kinpog, mepuexovion otnv £vopun dMhwon g Zvd-
Ag Xattnyavvn lwong. Avagégetal atnv £voprn dMw-
on 0TL N cuTHTOLa-EVaYOUEVN 2 ETaLQELT, ELvOL EYYEYQOUNE-
vy oty Kumpo ue €3pa ™ Asvrwoia wav 6TL 1@
neQLovoLand otouxeio Tng etaLpeiag eival oty Kiumgo x#at
GtL TuXOv dwxaotnt) ano@acn unEp g evayovoas fa
elvar extereotéa oty KumQo, eve dixaotins anogaon
omoia Ba AngOel oe Axaatiplo GAANG xweag Ba xaraoty-
ot advvarn rawn Ba xafuoTegnoel TeQuoosTeQgo TN Suadi-
naolo exteréocws autng, eug fdpog Tng evélyovoag.

‘Exw eEet@oeL pe oA mQOTOYT TNV EMLXELONUATOAO-
yio g xdbe mhevpas, xabwg xal Tn pogrugia EVOTIOV
ROV ®at pe Baon TG ayES OV GVEAIOA SILO TV, RATEAN-
Ea g10 qupEQaopa YLO TOVG TTLO XATw AdYous, OTL N BOAL-
1 duxarodooia (Forum of Conveniens) eival n EAAGSq.

'Ohn 1 paETUEla 7TROG UMEQAOTILON TWV EVAYOUEVWY,
QARG x0T pOQTUQIA Yia aTtOSELEN TOU QULTUATOG TG EVKIL-
youoag - agoV 1 evayovoa eivarl & EAAGdOg - Poloxetal
oty EAMGSa nauw Oyu otnvy Kimpo. Emedn ou paorupes
givaw otnv EAMGSa wal 1o atiympa ovvefme extog Ku-
TEOV xoL WOAY ;o mAnciov g EAMGdag moapd otnv
Kungo, 1a €£0da yua va mpooxoptaBel OAn avth 1 pogtv-
pla otnv Kimgo eivar ®otd moh¥ peyorvtepn o’ OTL yia
va npooxomobel evimov EAAnvixov Awkaotngiov. Em-
nAéov, av n vnédeon exdiraotel oty Kompo dev vndipxer
duvatotnra va eEavayxaotodv ov pdptupes va €pbouv
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otnv Kingo ywa va ddgovv pagrupia. Ilegartéow, vag-
YEL M QTR dwauodooiag OOV EUPAiVETAL EX TOWTNG
GPews, OTL £xer ovppwvndel 6t 1o epaguoatéo dixao
eivar T0 EMAnvixd %o ta Awaoctipwe ov Ba euangBotv
TOV dLPOWY TwV umobtoewv eivar Ta Auaotiola Ilet-
Qouig, Exhadag.

Agv viéoyeL onowaditote papTuQio astd mTALVEAS TNg
evayovoag-xad' ng N aiinon, OtL edv Tuxdv emdlwne Ty
amaiTnen tng otnv EAAGOa Ba eixe omoloditote xwAvpa
elte vouxd, eite mpaypatxd, elte vifioxe onoLoodnmote
AOoyog amd tov omoio Ba NQOKUNTE Un aiovopl owatig
SUaOoUVIG TEOE QUTHY. AVaPOOwd pe TOV woyuRLond
™6 OTL T OV amé@aon uréQ Tng evayovoag Ba Ty otepi-
OEL 07T0 TO TAEOVEXTNUA 7TOV €XEL ETXAAOUVUEVT dinaLodo-
oia wng Kumpov, xar 6t Tuxdv duaotuxi omdégaon N
omoia Ba Anghel oe Auaoctipo diing xweas Ba xatagty-
oeL advvatn ko Ba xabvoteQrioer meQLoodTEQO TN dwadi-
roola exteréoewg autric, £15 BaQOS TG EVEyouoQs, dev gu-
otudei, HoTL N EXTEAETT) CNOPATEWY TWV AVrOTNELWY TNG
EXGdag dubmetar and tov Kuporind tng Zupaons Nop-
®ig Tuvegyaciag peraky tng Kunguaxis Anpoxgatiag xat
s EAMmvunnig Anpoxpatiag o Oéuara Aotxot, Owoye-
velaxol, Epmoounol way IMowvxov Awxaiov Nouo 1984
(Nopog 55/84), mov asthonoince v extéheon otnv Kunpo
anopacewv Twv EAlnvixwv Awaotngiwv (BA. Datamedia
A.E. (e& EAAddog) v. K.5.N. (Business Aids) Ltd., TIoALtuxn
‘Egeon ap. 7423, mov exd6Bnxe otg 15/1/1990*.

I 6Aovg ToUg Lo AV Adyoug, 0TV Goxnan g 6La-
HOLTIKNS MOV EVYEQELaS, avaotéAiw tn dwdwacia Ing
aywyng pe €£0da e1g Bagos tng evayovoag-xad’ ng n aitn-
on. Ta €£0da va vohoylotouv and tov IgmroxoAinti.

Altnon emrpéneta pe é§oda.

*(1990) 1 C.L.R.13.
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