JAAA
14 Onaeofoiov, 1989
IMAAAXTOZ, Alomk]
ANADOPIKA ME TO APOPO 146 TOY ZYNTATMATOZ
BEPA [TAHAKQNITANTINOQY,

Amjroia,

KYTIPIAKHEZ AHMOKPATIAZ, MEZQ AIEYOYNTH TMHMATOZ
: EZQTEPIKQN ITPOZOARN,

Kal' ng nalmon.

(Yxobéoetz Ap. 327/58. 328/88, 329/88, 330/88)

Poporovia — Kegahatotyon xéodn — O ITepl Kegaudatouov Kegdav
Nduoz, 1980 (N. 32/80) — FEwowzi Swewuompusioc — O TIepE
Bepaworws xat Fiooatows Popwv Nowot 1978-1979 — Kartd wdgo
T0 GOBE0 36 TEQL EOVIXWOY SLtOTOUELY EQUOUOLETaL OTQ TAGIOL

5 FOQOADYIUS HEQUALLOU XL XEOWV — Kataipatixn n asdvinom aro
ot — Panayiotou v. Republic (1986) 3 CL R, 2311 oo 0ed. 2316
vofeteiTal.

(Dogo? ovia — Kegdawotyrat #épdn — O Hepl Kegalaiouyidv Kepddv
10 . Nouos, 1980 (N. 32/80) — FEuoviat duawomgasic — O Tlepi
Befawdoews xat FagmpdSews Pioev Nouot 19751979, Agfpo 36 —
ALXQOTIOC EAEYYOZ TOU EUONUATOZ YIQ TIV EXOVIXOTHTO TS SiraLo-
apasive — To Auaoripio Sev Ereufaiver €0V 10 GULTEQQOUE TiTay

etAhov Stnveto yia tv Stoi«nom,

i5

H Avtotoa petefifiaoe, %l ov y0ovo SIERQUYHATENETO TNV SHANO
OLADTEOWY, T £V AOYW 01OTeda oTu steudid TS, T ool 2o petefi-
Baagoy e owdmeda Myo agyOTEQX 0TO APOCWETO, HE TC OIT0I0 EYLVETO 1)
Srampuyndrevon. O »uf' ov n Almon tlewgnoe v pevafifaon ewovt-
20 IV #e ®uT orouiay enffade oporoyia oty ALToNoq, 1) omoiu
elyev Hon and Tgonotpeves mwhnoes esavtancer AK 4.000 and tg
AKS5.000 un qopokoyntéo ®€0dosz. H Awtovoa vitéflale Evotaam ol oTa
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IMorerwveravrivow v. Anuoxparieg

shaiow Suaneaypatenoewy guveBIBCoE TV SLugood, (g TROT TNV HUTd
g 27.7.78 oSiav Twv otonéduv, e CTOTEAEOUN Vi TIADUEIVEL uhvov 1)
HoQa, av 1 peTceRiBaon ota sTeudid TG Ty SHOVIA MO QY VL HOTQ
TATO WTOQOVOE va epagioath, dmws o xal ou n Almom &g, 1o apbpo
36 twv [egi Befawnoews xor Erongdawg dopemv Nopwy 1975/79.

To Avidbtato Awagioo amedéyzin my dToym Tegl egueUOYTS TOU
AQBooU 36 ®au, (oY, EvAPEL TV TTLO TTdve yevovoTwy , SIETioTwoE 6T
TO CUSTEQQOWN Y1 TV EOVIKOTNIA Tew HETaBfdaceun frav evhoya
OuvaTd via Tov val’ ou 1 Altnom WTEQLYE TV ALTIOY AXUOMUTES,

H Almon Axipanoews aroei-
arrerar. Owdepia Starayr yu

ES0dxt.

Avagepopeves UrolEcets:

Havayworov v. Anpoxoarios (1986} 3 AAA 2311,

Tewpytadnz v. Anquoxpatiog (1952) 3 AAA. 659,

Mavrommati v. Republic (1966) 3 C.L.R. 143,

Kingsiield v. Republic (1966) 3 C.L.R. 45,

Christides v. Republic (1906) 3 CL.R. 732,

Hadjiviannis v. Republic (1966) 3 CL.R. 338,

Pappous v. Republic (1966) 3 C.L.R. 77,

Paviides v. Republic (1966} 3 CL.R. 330,

Pavlides v. Republic (1967) 3CL.R. 217,

Manufacturers Life Insurance v. Republic (1967) 3 CL.R. 460.

Pikis v. Republic (1963} 3 C.L.R. 131,
In Zamir v. Secretary of State {1980] 1 Al ER, 768,

Clift v. Republic (1963) 3 C.1.R. 285,
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JAAA, [MeTesovotavtivow v, Anpoxpariog

Christides v. Republic (1966) 3 C.L.R. 732,

Coussournides v, Kepublic (1966) 3 C.L.R. 1.

XuttnHodzins v. Egdeov ddpov Ergodnuatos (1984) 3 A.AA. 604.
Moooyguryés,

Tlgooguyés evontiov ™2 aaogaons v Awevbuy tov
Tufuuros Eowteguzov TToooodwy pe v ool eniffanibnuxe
OV ALTHTOLU GOQOT ZEQUACLOUY LAWY “EQ0WV OTO 2EQJOS TToU
TQOEALYE (LTO TNV AWINON TECOGOWY OwoTEdwy otV K.
AQAOTELL,

A. Havredidnz, ya v AjToLo.

A. EvayyéZor. AvOTEQOZ AuATYOQ0s NS Anuoxporias, yu
mv Kb ng n aimon. )

MAAAXTOZ. A Avayvooe TV axoiovln wtogaon. H
CLTHTOLU UE TLS ALO STAVR TTQOGPUYES TTOU QXOVCTNHAY TAUTO-
700VQ YIUTL EYOUV ZOWA STOUYUATIAG YEVOVOTA #UL VOMULAG
ONUElE. TEOORGRLEL TV (rrogaorn Tov »ud’ ov 7 aitnom,
AevBunm Twiparoz Ecwteouzov 1Tooo00wy, e TV OTold
enfinee 0007 Zequiaovy1WV #eQdwv aTo ®EEd0S Mou
ElYE TOOXMYEL CLTO TNV FHINON TEOOGQWY OWOTEdWV OV
Katw Aoxatdqu.

To udtan@uopiTnTe vevovdtu Tov ayeTilovIaL e TIG TTQO-
OQUYES €OV ) (XOLOVBLZ:

Ta 10 stéve ovdrteda Toonibuy ¢wtd duoywoLoud g T
armolas omv Kdatw Auxazdaua ue a. evyoegns E35 #ou E36
TOU Loy WRLOTIOY T0 1953 oF 11 otdmede. H arnrou o eiye
ESOVTANOEL apoQoromTo oo AK4.000.- artd g AKS.000.-
OV OL£ULOVTO VIO OrOTTOVS Tou Nopou 52/80, dwoLoe Tola anod
TG SLLZWQLOBEVTOL OL£OTEdN GTOV WO THG AGEVO XUl £vaL OTNV
700N g AyyEha. Zuyzesouwéva ot 27.7.1983 ShQLoE 1o OLo-
7ede U Q. eyyougns ES08 Tew. 516 wow ES09 Tew. 517 »ai onig
12.12.1983 1o un” wo. eyyougns ES15 Tew. 523 0TO YO TNG ®OL
ong 27.7.1983 dwowoe 10 owdedo vt a. eyyoagns ESO7 Teu.
525 o %oon g, Zug 16.7.1985, 0 AetBuving Tov TUNUOTOS
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Maiaytis. A. Nomewvotaytivow v, Anuorgaricg {1989)

Eowteguewv [oooodwyv, amméotelie oy eldoroinon emibokng
POQOADYLNS STQOG TV cuTiToL., Bewountag v dwoed QoS T
AL TNG WG EOVLAY.

H ovogoio afia xotd v 27.6.78 Twv teuayiwv v’ op.
eyyoopng E35 xar E36, 0V UETUTOMTNHAY 08 OLLOTTEON EXTL-
unBme oe AK39.500.- fitot AK3.590.- 10 %8t o1xdmedo.

H autrrowo otig 29.8.1985 véfake évotaon ®otd T 1o
TGV GOQONOYIOG e TIV 00l LtooTile OTL 1 dudbeon tav
70O TTAVOY OLHOTEESV 2GMIUOUEVT (OQOLOYHENKE GTO Gvoud TG
avti 0to Ovoua Twv moudwv . Esions augopntovce v
EXTIUNON THS QYoo oSiag #utd Tnv 27.6.1978 mou €yive a1d
1ov AwvBuviy tov Tiuatoz Ecwteowwv TMoooddwy. O
AtevBuvtig Tov Tuiuotog Eowteouov TToooddwy petd aotd
EMQVESETAON TNS EXTIUNOTS YLOL TV CyOQeiet ¢S (o TV XTMUATOV
ne aQ. eyyougms E35 waw E36 Tep. 34 wou 35, »oxa v 27.6.1978,
Yo gxomoug oupfiBacuon. aisnoe auth otg AK45.000.- frol
AK4.090.- yuo %G8 owrOmedo thv 0710l (UTOOSATIAE M CLTHTOL
LLE Yoot oo TS nueoounvias 5.2.1987.

‘Ooov aoQd ™Y dWQEX TWV OLAOTEDWY TTOOZ TC STadLd T
QLTTTOLOG AL TNV TTOANOT TOU (020 U0N0E %ol ;Tov Bewononxe
W5 Lo, #anbnre oto Tunua Eowteouwmv T1poaddwy o
ayopaaTng %. A. Kaowidnz, 0 010i0z 1e evutdyougm dawaon
TOV QVEQEQE OTL OL OLUITQUYLUTEVOELS £VLVAY UETASY (UTOU HaL
tou . Exixmnrov Iwtowvotavivov. guliyov 15 aLTiToLos.
Ertiong uvégeoe Gt dev unoypdgnxe cupforoo dtott oe duo
WMVES TEQLTTOV CItd TV MUEQU THS OUMGQVINS T owostedn
UeTOLAGoTnHay ot oudLd TS dLTHTOLOS.

ZUUQEWVA UE TNV EVOTUOT} 1) ETIOUATY (POQOAOYIN £YEL ETUPAN-
Oel ue fPaon ta Goboa 4 xov 13 Tou mepl PoQoAoviag
Kegpohaovyzznv Kepdwy Nouov ao. 52/80 xaL o doBoo 36(1)
v [Tepl Befawotws #aw EwmodSews $oowv Nouwv tovu
1978-79.

Me aom 1o GyETLAG OLAOYQUPU KoL TLS YOWTTES (YOQEUTELG
TV CUVITYOQMV TV OU0 HEQWV TO CNTHUATL OV £YELQOVTOL
yw eE€taon elval Ta o ®ATw:

(o) Katd 71600 0 08 ouv 1 altnom petoQovoe va ssuxoheobsl
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JAAA Menexwvotavrivoy v, Anpnoxperics Malaytos, A

115 e2ouales OV 1oV Taéyet 1o (EBo 36(1) Tov TEOUVY-
peoévtog megl Befoudosws ®ov EwompdZews Poowv
Nouou, dedougvon 6t dev upioratal sTeQdnow duitatn
OTOV TTOOUVACEQBEATA Te0l POQOROYING KeQaAMILOUIRWV
Kepdav Nouov, xat

(B) Eotw 7o ov axdun sqaoudletal 10 ¢gboo 36(1) #atd
TOTO TU YEYOVOTU TS Taoovoug umdBeomg StvatoAoyolv
TV EQAQUOYT) TOU.

AVQOQWH LLE TO TTQMOTO TNTNUA O CUVIHYOQOS TG CULTITQLIG
umépaie OTL To G080 36(1) dev eival EQUOUOTIO Xy OTL O
Agvduvtiz tou Tuniuatog Eowteguxav T1oooddwy Sev UToED
v 10 1100 ecfel oF ouoyeTLond pe tov Nopo 52/80. Kakeoe de
TO AAQOTHOWO VO 1Y aoroulnoel v vnoleon Havayiorov
v. Aquoxgarias (1986) 3 A.AA. 2311, o6mov ot oerida 2316
ehgyOnoay ta axohovld:

“The applicability of s. 36(1) to the raising of an assessment to
capital gains tax wims on the interpretation and scope of s. 3(2)
and s. 3(3) of Law 4/78. In agreement with counsel for the
respondents, 1 find that s. 3(2) expressly empowers the Director
to invoke s. 36(1) in raising an assessment under any tax
legistation. The submission of counsel for the applicant that the
existence of machinery under Law 52/80 to raise an assessment
under the specific statute is not conclusive and cannot be
reconciled with the provisions of s. 3(2). The Assessment and
Collection of Taxes Law - 4/78 - is not limited in scope to
assessments raised under the Income Tax Laws. It is an
enactment intended to made comprehensive provision for the
effective enforcement of tax legislation generally. Consequently,
the Director could legitimately invoke the powers under s. 36(1)
and disregard the gift 10 the husband as fictitious.”

Moéner va st OTL VoBETW mAfgws TV W Gve aaogaan
oty unoBeon Mavaytwrov 2oL xolvew OTL 0TV TRQOVTL L5td-
Beom 0 ®ef’ OV ) ULTNON VOO (UTOQOVGE VO XAEL YONOT) TWV
SuatdEewy Tou o adve doBoou 36(1).

‘Eoy7oMaL TOQ v £5ETG0OW TO devtepo Ditnua:

O 0Qyég VW OTLG OTIOlES TO AVATOTO AXATTNQLO QOHEL
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Muaiayris, A. [Muraxwvetavrivov v. Anpoxpatiag {1989)

OLHAOTLKO EAEYYO OF TTAQOHOLES TEQUTTWOELS £70UV VOULOAOYN-
B¢el o CELOA OTTOPACEWY TOY AVIHTATOU AHACTNOIOV.

v unoBeon T'eweoytadns v, Aquoxparias (1982) 3 A AA.
659 (arToQaom 115 OAOUEREWS) QVUEEQOVTQL TC JTLO #ATW OTLS
oelideg 667 - 660:

JUDICIAL REVIEW OF TAXATION DECISIONS:

“The decision of the Commissioner of Income Tax is liable
1o judicial review by the Supreme Court in the exercise of its
revisional jurisdiction under Article 146, a fact signified by the
provisions of the law itself. (See, s. 21 of the Taxes
(Quantifying and recovery) Law 1963 (53/63) (as amended by
s. 9 of Law 61/69)). Taxation decisions have been the subject
of review in numerous cases. (See, inter alia, Mavrommati v.
Republic (1966) 3 C.LR. 143; Kingsfield v. The Republic
(1966) 3 C.LR. 45; Christides v. The Republic (1966) 3
C.LR. 732; Hadjiyiannis v. The Republic (1966) 3 C.LR.
338; Pappous v. The Republic (1966) 3 C.ILR. 77, Pavlides
v. The Republic (1966) 3 C.ILR, 530. Pavlides v. The
Republic (1967) 3 C.LR. 217, Manufacturers Life
Insurance v, The Republic (1967) 3 C.LR. 460).

The scope and compass of the jurisdiction under Article 146
is by now firmly established. The review and the inquiry it
entails is limited to the validity of the act impeached. Such
validity is tested by reference 10 the powers vested by law in
the administration, the manner of their exercise and the factual
substratum, particularly its correctness. The revisional
jurisdiction of the Supreme Court is primarily of a corrective
character. It is aimed to ensure. in the interest of legality an
public good, that the administration functions within the
sphere of its authority and always subject to the principles of
good administration. The court will not assume administrative
responsibilities, a course impermissible under a system of
separation of State powers, constitutionally entrenched in
Cyprus. It is appropriate to recall in this respect, the
observations of Triantafyllides, J., as he then was, in Costas M.
Pikis v. The Republic (1965) 3 C.LR. 131, at 149,
earmarking the powers of the executive and the judiciary:
‘After all it must not be lost sight of that it is for the
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JAAA, Hoezaurovatavrivor v. Auoxgeriag Muaiayros, A.

Government to govern and for the Court only to control ...’

Unlike the powers vested in the District Court before
independence to adjudicate upon a taxation assessment by s.
43 - Cap. 233 - and earlier by virtue of 5. 39 of Cap. 297 (of the
old edition of the Statute Laws of Cyprus), the Supreme Court
has no jurisdiction to go into the merits of the taxation and
substitute, where necessary, its own decision. The power of
the Supreme Court is limited, as indicated, to the scrutiny of
the legality of the action. and to ascertain whether the
administration has exceeded the outer limits of its powers.
Provided they confine their action within the ambit of their
power, an organ of public administration remains the arbiter
of the decision necessary to give effect to the law; and so long
as they make a correct assessment of the factual background
and act in accordance with the notions of sound
administration, their decision will not be faulted. In the end,
the courts must sustain their decision if it was reasonably open
to them. The same approach was sanctioned by the House of
Lords with regard to the powers vested in the courts in
England, to review decisions of an administrative nature. In
Zamir v. Secretary of State [1980] 1 All ER. 768, they
decided that the administrative decision of an immigration
officer could be impugned only on two grounds: (a) Absence
of evidence on which he could reach his decision, and (b) where
no reasonable person in the position of the immigration officer
could reach the decision tuken. The approach of the court to
the validity of a taxing decision is no different from its
approach in respect of any other administrative decision liable
to review under Article 146. Therefore, the learned trial Judge
rightly approached the decision, confining his review to
ascertaining whether the decision taken by the Commissioner
was one reasonably open to him. (See, also, Clift v. The
Republic (1965) 3 C.LR. 285, and Christides v. The
Republic (1966) 3 C.L.R. 732). The initial burden of
establishing that the decision complained of is vulnerable to be
set aside, is upon the party propounding its invalidity. (See,
Coussoumides v. The Republic (1966) 3 C.LR. 1).

H #a8’ 2 1 alton éxguve Ot oL petaPfiaoelg Twv owomé-

SV oTa TULdLd TS HTay EOVIZES YU TOUG STLO KATW AGYOUS:
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Makaytog, A. Maarwvetuvrivov v, Anuoxpaticg (1989)

(@) To xoovix0 dLdoTNUa STOU OLEQQEVOE LETAEY TWV SMQEWY
ROL TWV TWAMOEWV YTov oUvIono av Angbel udilota
VTTOYM TO YEYOVAS OTL, 7Oy TV LETARiBaom ®aL oiugu-
VO UE Trg EVUITOYOUGES ONADMOELS TWOV OyOQUOTUY, YEvO-
VIOV QLOSTOOYUOTEVOELS.

(B) Ou duztporyratevoel; vivoviay ©at’ evbelay elte pe v
OLTITOLE €LTE e TOV OUCUYO TN, OL OTTOLOL ELOETQATTAY
QUL TO TTRO TGV TN THWATIONG HAL OYL UE TOUG LOYUQLCOUE-
VOGS LOLOKTITES TWV OLKOTESWV.

(v) H artitoua eiye eSavtanoe agogordmio mood AK4.000.-
(a10 g AKS.000.- mou Suxaovton) pe faon to doboo 5(1)
tov [Tegi Pogoroyiag Kegakawouywmiy Kepdav Nouov.
To agoporoyNTo 000 eEuvTANBNKe WO TQONYOUIEVES
TWAHOELS CARVITIOV IOV EXUVE T) CUTTOW STOOTOY TTQOPEL
ong petafuddoeis St dwoeds Twv UG avapood axtv-
TV 0T UL TNG AL TTOU TN QUVEZELR TIMBTZOV e
#EQDOS OF JTOAY GUVIONO Y00VIZO Lo

(0) To6oo 1 apquoPriInomn yia TV eXTinomn 15 ayoQuiag
oElag ®atd v 27.6.78 wg xal 1 teant Seubétnon raw
GUUERUIVICK YLCL TV CUEN0N THS THANS TV OLKOTTESWV EYLVE
HOL UTEYQAQN 0t TNV (Ol Ty cltiToud, TOAyId Tou
(PAVEQUIVEL OTL EVEQYOVOE (0 LOLOXKTHTOLAL,

Mo 1o DiTNUOE TG EOVIXOTNTAUS AVOKPEQW ETTIONG TNV CITO-
pagn X Hodxins v. Egogov Péoov Ewsodiuaros (1984) 3
AAA 604.

EYovTag vIoyn Ta yeyovota T¢ onoia o0iynoay oty €Ti-
Strn OO, OITWE AVAEEQOVTOL TTLO TTGVE) AAL TG AQYES TTOU
SLETOUV TOV ALXQOTIHO EAEVYO (GOQOAOYLAWV CITOGAOEWY,
#OIV) OTL #ATW GITO TIG OUVAEXQIUEVES TTEQLOTACELS, NTCV EVAO-
YO ETIVTQENTO oty %’ Mg 1 altnom va yuouxTnOLOEL THY PETa-
BiBcon Twy OOTESWV OUV EXOVLXT.

Tav WIOTEAEOUQ OL STQOOPUYES CUTOQQITTTOVIOL ahA( Oev
#Gve) orroLadniote dratayy »g oS To £S0da.

OL TQOOQPUYES ATOPQLTIO-
via ywQic £Eoda.
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