(1989)
1989 June 9
[MALACHTOS, J )
IN THE MATTER OF AN APPLICATION BY 1. KYRIACOS

KAMMOUYIAROS AND 2. OMIROS VASILIOU FOR AN ORDER OF
CERTIORARI/MANDAMUS/PROHIBITION,

AND

IN THE MATTER OF THE JUDGMENT OF THE DISTRICT COURT OF
NICOSIA DATED 14.5.88 IN CRIMINAL CASE NO. 15620/87.

{Application No. 91/88).

Criminal Procedure — Reserving a question of law for the opinion of the
Supreme Court — The Criminal Procedure Law, Cap. 155, section
148(1) — Meaning of «question of laws in that section — Review of
authorities.

Prerogative orders — Certiorani — Lies to cormrect an error of law where
revealed on the face of an order or decision, or imregularity, or
absence of, or excess of, Jurisdiction — Jt doesnot lie as a cloak of an
appeal.

Prerogative Order — Certiorari — Failure to attach to the application
copy of the decision complained of — Obiter dictum that such a
failure is fatal to the application for certiorari,

The legal principles emanating from this case sufficiently appear in
the headnotes-hereinabove. This was a case of an application for
certiorari to quash a ruling of a court exercising criminal summary
Jurisdiction, whereby an application by the accused to reserve
certain «points of laws for the opinion of the Supreme Court was
dismissed. The Court dismissed the application for certorari on the

ground that the questions sought to be reserved were not questions
of law.

10

15

Application dismissed. 20

Cases referred to:
The Republic v. Kalli {(No. 1), 1961 C.L.R. 266;
In Re Charalambous and Another(1974) 2 C.L.R. 37;
Stephenson, Blake & Co. v. Grant Legros & Co., 86 1..J. Ch. 439;
Williams v. O’ Keefe {1910] A.C. 186;
Glasgow Navigation Co v, lron Ore Co. [1910} A. C. 293;
Australian Commonwealth Shipping Board v. Federated Seamen’s

Union of Australia, 36 C L.R. 450.
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The Republic v. President District Court Famagusta ex Parte Loukia
K. Marouletti{1971) 1 C.L.R. 226.

Application,

Application for an order of Certiorari/mandamus/prohibition in
respect of the judgment of the District Court of Nicosia dated
14.5.88 in Criminal Case No. 15620/87.

E. Efstathiou with M. Tsangarides, for the applicants.
Gl. HadjiPetrou, for the Attomey-General of the Republic.

Cur. adv. vult.
MALACHTOS J. read the following judgment. The present
proceedings arose out of and in the course of the hearing of
Criminal Case No. 15620/87 before a Judge of the District Court
of Nicosia, where the two applicants were charged under 17
counts for stealing by agent sums of money on various dates,
during the period between 1983 and 1985, which they collected
on behalf of the Cyprus Tourism Organization {C.T.O.}, contrary
to sections 255 and 270 of the Criminal Code, Cap. 154,

It was the case for the Prosecution before the trial court that the
two applicants, who at the material time were managing the
Trokadero Cabaret in Nicosia, that although they were collecting
on the various bills of their customers the amount of 3% for the
C.T.O., they appropriated it.

The case was reported to the Police by Georghios Pericleous,
an Inspector of the C.T.O., who also took part in the investigations
together with P.C. 286 A. Neofytou, the Police investigator.

On 19.9.85 various premises of Accused 1, namely, Kyriakos
Kammouyiaros, were searched on the strength of a judicial
warrant and a number of documents were received, the contents
of which could support a criminal charge against the two accused.
In the meantime, a number of statements were received from
various persons and one of those statements; that of George
Kammouyiaros, referred to Accused No. 2, namely, Omiros -
Vassiliou, as the person who indicated to the employees of
accused 1 who were the cashiers operating the till machines of the
cabaret of accused 1, how to prepare two tapes of account, each
one with different amount collected.

It should be noted here that according to the prosecution the
above charges concerned the stealing of various sums of money

293



Malachtos J. In re Kammouyiaros {1989

consisting of the 3% which the accused were collecting for the
accountof C.T.O. from the customers of the cabaret of accused 1.

On the basis of the collections shown by the till machines the
relevant declarations were submitted to C.T.O. and the case for
the prosecution is that the two accused declared the amount of the
tape with the lesser amount collected. On 21.9.85 PW.1,
Inspector Pericleous, together with the Police investigator. met
accused 2 who, according to the prosecution, had a conversation
with them. When P.W.1 was about to give evidence at the trial as
to what was exchanged between them, counse! for the defence
objected and alleged that the witness could not state as to what was
said or done by accused 2 at that meeting as the investigator did
not observe the Judge's Rules. According to counsel for the
accused at that time the investigator was in possession of
evidence, which raised reasonable suspicion that the accused
committed the offence with which he was charged and so the
investigator had to caution him. In view of the objection raised by
counsel for the accused a trial within trial took place where it was
revealed that what accused 2 said and did was that he found the
tapes of the till machines and delivered then to them.

The trial Judge, after making reference to the cases of Fournides
v. The Republic (1986) 2 C.L.R. 73, K.v. May, 36 Cr. App. R. 91,
R. Prager, 56 Cr. App. R. b1, and Azinas v. The Police {1981) 2
C.LLR. 9, on 3.5.88 decided that what was said by the accused
does not amount to a confession and also the delivery of the tapes
was free and voluntary. So, he overruled the objection.

After the issue of the ruling of the court, counsel for the two
accused applied for an adjournment in order to be able to apply
in writing to the court to state the case for the Opinion of the
Supreme Court under section 149(1) of the Criminal Procedure
Law, Cap. 155. This section reads as follows:

«149(1): The Attomey-General and any party dissatisfied
with the decision of a judge exercising summary criminai
jurisdiction as being errounecus on a point of law or as being
in excess of the jurisdiction or of powers of the judge, may,
within the time set out in subsection 7 of this section, apply in
writing to the judge who gave the decision to state a case
setting forth the facis and grounds of such for the Opinion of
the Supreme Court.»

The trial judge then adjourned the case to 14.5.88.
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On 13.5.88 counsel for the two accused filed an application to
the trial court undersection 149(1) tn state the case for the Opinion
of the Supreme Court on the following grounds:

A. Agbopsvou 0t v poprupeg kutnyopiug ap. 1 Fedpyiog
Mepividons kara v 7.8.1985, unéburey rapanovov 015 Ty
Aotovouiov ok pépoug teu K.OT. tov omolovw tuyydvel
vnairniog i ypantig vetulioemg £15 TNV onoiuv avEdepey
YEYOVOTA Kl £ TNy onolav datuneasy v Béowv 4t o
KUt yopoupevos ap. ¥ fto o dpaotng Kaomig nosooton 334 eni
ronpiiewy neAutov tou g1¢ Bapog touv K.O.T., kot dedopévou
0T qutdg STy ouvExE mpogBn €1 TANPH avakpiowv Kat
Sieprivniaty g (Buug uroheang a8 GUVEPYRTIaY Pe tov UdpTupa
KQINOPIos ap. b avekpivovios dARAG TpOCHTE Kal TEPIGLAAE-
FONTIE OAU TU dAAU UOBEIRTIRG GTOLYEIU, KUTACTOOS 1) OROlU
CUYREVTPMOVEL TV 1O1OTNTU TAPATOVOUPEVOD KUt UVOKPITH £1¢
0 thov apdowrov, (et evcebiotug und 10 Avatatov Ai-
KUoTHOIOV va yvopodoTiioel £av N neptovlicyeion puptupiv
non Mjdinke katd tov avadepdpevov tpérov fu propoiaey vt
aroterioel 1o undBabpov diud Tnv voukéd éykupn Beperiowory,
ouvraflv ka kateyxopnov tov Katnyopninpiov evavriov tov
KUTNYOPOUHEVOV.

B. Asdopévev OAwv Tov avetépn yeyovotwv, [nteitm
£voebio1og and 10 AvoOtutov ALKaoTiplov vit YVpodotroet
£4V Ol KATTJYOPOUHEVOL £XOUV TANYEL £1¢ T CUVIAYHATIKG TV
Sikeudpata (ong xoi CHEPOANTTING Hetayeipong, 1N Eav
nopabidcOnoav ot kavoves g Puoikhg Axalosouvng, g
TPooTUciae TmV ONOIMV J1KAIoUVIOL Ol KATTIYOPOUUEVOL, Kal
nepi 100 Katd ndécov 10 Katnyopntipiov ke 1 eni 1n Bioet
avtol  emokoiovfeicuca Swadikacia eival €ykupn  xaun
ROPTUPLA 1) Ontola TEPIGUVEAEYT KaTA TOV avadepSpevoy TpéroV
Kol Katomyv tav avadepbeiodv nopabidosmv, pnopovcEY va
nopovaiaclel evomov tov Awkaatnpiov mov exdkaler v
vrofeov ka/f eav 10 avadepdpevov Katnyopniipiov nacxel
1 Oyt and akvpdthnTa.

Ir. Asﬁbpévwv 0Aov tov avetépo yeyovétmv mov £youv

ex1efel €1 TV nopdypadov A, evoeBdaotag {nieitar and 1o
AviTato AIKaoTnpioy, va YVOUOOOTI|OEL TEPL TOL NG UROPET
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vo npootateudel Eva katnyopoupevov mpdcwmov otav 1
diebayleioa avaxpinikr Sadikasia evaviiov touv n onoia
odfjynoev €15 v ouvvtabiv Tov katnyopnInpiov £yivev Katd
napaBaciv 1wV Kavovov Tng long  pntaxeipiong, g
apepoinyiag. ko katd rapdabacty tov apyav mg Puoikig
Alka10060vn|G, Ol omoieg epapudlovrar gig dhoug avelarpétmg
T0UC avlporous,.

A. Asdopgvou Shov Tev yeyovétwv mov exkTiBevial £1¢ TV
napdaypadov A, {nteita1 cvoebBdotwg and 10 Avdratov
Akaotiiplov va yvopodotniiosl edv eival EmTpEnTovV v
wyydvouv dvions kav/ ddikng (UNFAIR) xau/1) katanieotikig
KU/ QUOPEVOUG PETAYEIPNONG, PEPIKOL TOAITES TNG ATjUOKPa-
Tiug, 0Tuv upicKovTaL €1 IV d1opevn kal oiédpiav BEowv uné-
ntou danpalemg Toivikoy aSIKHROTOS Kdt EV GUVEYEIR Wg
KATNYOPOUMEVOL E1¢ TOVIKEG umoBécelg ev  Ower  TOvV
Tuvioypotik@v detdEemy Touv 10YVoUV ENl TOV TPOKEIPEVOD,
¢ Nopodoyiag kat g Evponaikig Zuubasenc Avlponrivov
Aikguopdtev, n oroile KAatéstn sootepkdv SlKolov NG
Kunpurkng Anpokpatiog.

E. Asdopévou tou mepieyopévouv ¢ omoddosmg n onoia
eLeddOn otig 3.5.1988, edv eivar vopikdg opbécg oL Béaeig mov
dxTuvVovTOL EIG TNV avadepoptvnyv anodaciy avadpopkds
MPOG 10 MEPIEYOHUEVOV TG EVOTUTENG TV KATTYOPOUREVEV TNG
onoiag 1 ovola eival hartunwpevn e1g tag rapaypddouvg A, B, T
Kol A aveTépo kol 1 onoic adopd EvoTasty el TG EYKLPATNTAS
tou katnyopninpicv. H évoracig enl tng cykupdintog evog
KatnyopnInpiov, eivar duvatov va eyeplel €1 olovdqmote
otddiov g Swdikaciag, evdig wg mepiEdBouy eig yvdoLY TOV
KQTTYOPOUHEVOV TO OTOLXElD eni Twv omoiwmv HUmOopeEl va
edpaiwBel pia toavtn évotacis.

LT. Edv n évotacig emi 1ng EyKupomntag £vog
Katnyoepninpiov elval évataoig appodidtntag 1 oyt xat mepi
TOU £V 1) AppOBSTNG £VAG Akactnpiov TavTi{eTal pe TNV Katd
tomo appodidtnTa.n

At the commencement of the hearing of the application on
14.5.88 the trial judge drew the attention of counsel for the two
accused to the case of Kaouras v. The Police (1973})2 C.L.R. 112,
which is a case directly on the point as to whether a party
dissatisfied with a decision of a judge exercising summary
jurisdiction in a criminal case, which is not final, applies to him to
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state the case for the Opinion of the Supreme Court as being
errouneous on a point of law or in excess of jurisdiction.

Counsel for the two accused then stated that in view of the
above case, had to withdraw his application under section 149(1)
but, at the same time, applied orally to the court to reserve the
questions of law that arose in his said application for the Opinion
of the Supreme Court basing his said application on section 148(1}
of the Criminal Procedure Law, Cap. 155, which reads as follows:

«148(1}: Any court exercising criminal jurisdiction may, and
upon application by the Attorney-General shall, at any stage
of the proceedings, reserve a question of law arising during
the trial of any person for the Opinion of the Supreme Courts.

Counsel for the two accused submitted to the trial court that the
aforementioned questions of law will affect, if decided upon at the
stage of the proceedings, the final result of the case as they touch
important matters and, consequently, had to be reserved for the
Opinion of the Supreme Court.

The trial judge in -his interim decision as regards the
interpretation and application of section 148(1} of the Criminal
Procedure Law, made reference to a number of cases decided by
the Supreme Court, particularly to the case of The Republic v.
Georghios Theori Kalli (No.1) (1961) C.L.R. 266 and In Re
Charalambous and Another (1974) 2 C.L R. 37,

The following passage from the case of Kallis, supra, at page
286 to 287 was cited:

«Such proceedings during a trial should, in my opinion, be
discouraged as tending to cause inconvenience, delay and
embarrassment in the administration of criminal justice.

Interruptions in criminal trials are highly undesirable for a
number of obvious reasons. [ venture the view that so long as
this, extraordinary provision, is still allowed to remain on the
Statute Book, trial courts faced with an application by or on
behalf of the Attorney-General under this section, should
comply with the peremptory provision in the statute, without,
wherever possible, interrupting the trial; especially if the
application is made after the Court has ruled on the point, as it
happened in this case.

A trial for murder or other serious crime, should not, in my
opinion, be interrupted under this section, unless the Court
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think that in the interests of justice and for the Court’s own
benefit, a question of law arising during the tnal, should be
reserved for the opinion of the High Court.»

The trial judge also cited the following passage from page 42 of
the Charalambous case, supra:

«In our view ‘a question of law arising during the trial’
means only a question of law arising during the trial at a stage
at which it has to be decided in order to enable the trial to
proceed further in accordance with the law and rules of
practice relating to criminal procedure: and within the ambit
of such expression it is not included a question of law which
was prematurely raised at a stage of the trial at which it does
not have to be decided for the purposes of the trial at that
particular stage: because, in our opinion, section 148 does not
provide a procedural machinery by means of which a party to
a criminal case can seek a ruling on a point of law, from the
Supreme Court, in anticipation of the stage of the trial at
which the state of the law in relation to such point may or will
become actually material and of immediate importance for
the further progress of the case; what is envisaged under the
said subsection (1) is a situation where a question of law is, so
to speak, obtruding itself upon the trial Court and demanding
an answer straightway.

In construing, as above, section 148(1) we have bome in
mind, inter alia, the general principle that questions of law are
not to be decided on a hypothetical basis (see, for instance,
Stephenson, Blake & Co. v. Grant Legros Co., 86 L.J. Ch.
439, Williams v. O'Keefe [1910] A.C. 186 and Glasgow
Navigation Co. v. fron Ore Co. [1910] A.C. 293, as well as the
Australian case Australian Commonwealth Shipping Board v.
Federated Seamen’s Union of Australia, 36 C.LR. 442,
450).»

The trial judge after examining the questions raised by counsel
for the two accused in the light of the above citations came to the
conclusion that no one of them falis within the ambit of section
148(1) of the Criminal Procedure Law, Cap. 155 and so dismissed
the application and fixed the case for continuation of hearing on
18.5.88 to be continued on 20.5.88

On 18.5.88 the applicants obtained leave to apply for Orders of
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Certiorari and/or Mandamus and/or Prohibition and the
proceedings in Criminal Case No. 15620/87 were stayed.

Counsel for applicants in arguing his case before me put
forward the same allegations as those put forward before the
Court below and submitted that since the questions raised are
novel legal points this court had to pronounce on them because if
they are answered in his favour that would be the end of the case.

On the other hand, counsel for the Republic in supporting the
decision of the lower court repeated that the questions raised are
exclusively connected with matters of admissibility of evidence,
credibility and weight of evidence and they are prematurely raised
and, in any case, do not fall within the ambit of SECthl‘I 148(1) of
the Criminal Procedure Law, Cap. 155.

In view of the fact that a copy of the decision of the lower court
complained of, was not attached to the application at the time it
was filed, counsel for the Republic submitted that this is fatal and
so the application for this reason alone had to be dismissed.

Although [ am inclined to agree with this last submission of
counsel for the Republic, | shall not proceed to pronounce on it
since during his reply counsel for applicants filed a copy of this
decision without any objection on the part of counsel for the

+ Republic.

After the filling of the present application I had the opportunity
to deal with a similar case namely, Applications Nos. 110/88 and
115/88,* as regards the interpretation and application of section
148(1) of the Criminal Procedure Law, Cap. 155. In that case, a-
mong the line of authorities [ referred to is the case of The Republic
v. President District Court Famagusta ex Parte Loukia K.
Marouletti {1971} 1 C.L.R. 226, where at pp. 243 to 244, the
following is stated: '

«Certiorari lies to correct error of law where revealed on the
face of an order or decision, or irregularity, or absence of, or
excess of, jurisdiction where shown. The control is exercised
by removing an order or decision, and then quashing it.
Certiorari will not issue as the cloak of an appeal in disguise,

* See In re Attomey - General (1988} 1 C.L.R. 459.
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and it does not lie to bring up an order or decision for
rehearing of the issue raised in the proceeding {see also Rex v.
Northumberland Compensation Appeal Tribunal ex parte
Shaw [1952] 1 K.B. 338 (C.A.) at pages 347, 348 and 357).»

Having considered the arguments of counsel in the light of the
above authorities, I must say that I fully agree with the approach of
the Court below which, in exercising its discretion, dismissed the
application as the questions raised were not questions of law
within the ambit of section 148(1) of the Criminal Procedure Law,
Cap. 155.

In the result, the application is dismissed and the Order issued
for the stay of proceedings in Criminal Case No.15620/87 is
hereby cancelled.

Application dismissed.
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