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(STYLIANIDES, KOURRIS, BOYADJIS, JJ.)

LEFKOS P. GEORGHIADES,

Appellant,
.
THE REPUBLIC OF CYPRUS, THROUGH
THE ATTORNEY GENERAL,
Respondent.

{Civil Appeal No. 7129).

Res Judicata — Recourse for annulment — Settlement declared n
Court — Dismissal of recourse — No question of res judicata
arises — But settlement may give rise to an estoppel.

Evidence — Admissibifity — Construction of contracts — A wilness
5 cannot be asked about his opinion as regards the meaning of a term
of the contract.

Public Servants — Salaries and other emoluments — Whether a public
servant can validly resign from receiving eamed salaries or other
emoluments — The question whether such a resignation is contrary

10 to public policy or unenforceable does not arise in this case, because
the appellant failed to substantiate the factual substratum on which
he based his argument.

Estoppel or representation — An estoppel arising from a contract is a

species of estoppel by representation — In a proper case the

15 promisor may insist that before he be held estopped by his promise,
the promisee must perform his own corresponding obligation.

Appeal — Res judicata — Although the plea was available, it was never
raised before the trial Court — Whether it can be raised on appeal —
Question determined in the negative — But as in this case res
20 judicata, if it could be raised, would have emanated from a decision
in Civil /\ppeal interpreting a term used in a contract between the
parties, such decision has the force of a judicial precedent as regards

the meaning of such term.
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The material facts, as far as the legai principles, which have been
summarized hereinabove are concemed, are briefly the following,
namely-

(a) Various claims by the appellant against the respondent and
various claims by the respondent against the appellant were
submitted to arbitration.

{b} Some time after the issue of the award of the arbitrator the
parties declared a settlement in a Recourse for annulment by the
appeliant against the respondent conceming a refusal ol the Public
Service Commission to revoke a previous decision, whereby the
applicant had been demoted from Ambassador to Counsellor in the
foreign service of the Republic. This settlement is quoted at pp. 242-
243 post.

(c} Following declaration of the settlement, the Court dismissed the
recourse.

(d) At some time after the declaration of the settlement the
appellant applied to the District Court of Nicosia to have the award of
the arbitrator set aside. Two preliminary questions of law were set
down for hearing. The second - which is the relevant question as far
as this appeal is concerned - was whether the appellant was estopped
by reason of the said settlement from proceeding with his
application.

The outcome depended largely on the interpretation of the term
«foregoes» used in the settlement. Though this tenm had been
interpreted by the Court of Appeal in other proceedings between the
parties, the plea of resjudicata was never raised at the trial. This is an
appeal from the judgment, whereby the appellant was held estopped
by res judicata from proceeding with his application to have the
award set aside.

Appeal dismissed with costs.

Cases referred to:

Re Goile, Ex p. Steelbuild Agencies Ltd. {1963) N.Z.L.R. 605;
Georghiades v. Attomey-General (1984) 1 J.5.C. 4.

Appeal.

Appeal by applicant against the ruling of the District Court of

240

(4]

10

15

20

25

30

Nicosia {Laoutas, $.D.J.) dated the 8th March, 1986 (Appl. No. 8/ 35
81) whereby his application to set aside the award issued on
19 8.78 by Chr. Stephanis whom the parties had appointed as a
sole arbitrator of their disputes was dismissed.
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1C.L.R. Georghiades v. Republic
Appellant appeared in person.

R. Gavrielides, Senioz; Counsel of the Republic, for the
respondent.

Cur. adv. vult,

STYLIANIDES J.: The judgment of the Court will be delivered
by Boyadiis, J.

BOYADJIS J.: This is an appeal from the ruling of a judge of the
District Court of Nicosia dated 8th March, 1986, whereby the
appellant’s Application No. 8/81 to set aside the award issued on
19.8.1978 by Chr. Stephanis whom the parties had appointed asa
sole arbitrator of their disputes, was dismissed.

The history of events which led to the present appeal is shortly
this:

Between 1963 and 1979 the appellant was a civil servant in the
diplomatic service of the Republic. During this period certain
differences of a financial nature had arisen between the appellant
and the respondent Republic. By their written agreement dated
26th August, 1975, the parties referred all their aforesaid
differences to arbitration and nominated Mr. Chr. Stephani as the
sole arbitrator with whose award they agreed to be bound. On
20.10.1976, the Ministry of Foreign Affairs delivered to the
arbitrator. and to the appellant particulars of the Republic’s claims
against the applicant, which are set out in Schedule 1 to the Award
which is Exhibit «<A» attached to the appeliant’s affidavit filed in
support of his aforesaid application. On 26th January, 1977, the
appellant delivered to the Arbitrator and to the Ministry of Foreign
Affairs his final statement of claim which is set out in Schedule [l to
the Award and which is described by the appellant as «practically
identical to the one submitted on 26th October, 1976s. Altogether
34 meetings were held: for the hearing of the disputes between
22nd October, 1976 and 6th April, 1978. The Arbitrator delivered
his award on 19th August, 1978.

By his Award the Arbitrator refused to allow several claims by
the Republic against the appellant and several claims by the
appellant against the Republic for the reasons set out therein.
Summarising in paragraph 158 of the Award his findings the
Arbitrator allowed to the Republic claims against the appellant of a
total amount of £2,975.- and to the appellant claims against the
Republic of a total amount of £1,293.- He then set off the latter
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amount against the former and directed that the appellant should
pay to the Republic the balance of £1,682.- in full settlement of the
financial differences between the parties which were referred to
arbitration.

On 21st September, 1978, feeling aggrieved with the
arbitrator’s Award, the appellant, acting without the advice of
counsel, fited against the Award Civil Appeal No. 5879 before the
Supreme Court where it remained pending until 17th February,
1981, when it was withdrawn with reservation of the appellant’s

rights, the latter having obtained to that effect the leave of the
Court.

In the meantime and before.the appellant filed Application No.
8/81 before the District Court of Nicosia, the following events had
occurred: |

On 16th May, 1978, the appellant filed with the Supreme Court
in its Revisional Jurisdiction, Recourse No. 243/78 against the
Public Service Commission challenging the latter’s refusal to
revoke its decision dated 30th April, 1969, whereby the appellant
was demoted from Ambassador to Counsellor / following his trial
and conviction for a disciplinary offence. On 24th November,
1978, this Recourse was withdrawn and dismissed. It is common
ground that the withdrawal of the recourse was made in
furtherance of an agreement reached between the parties,
embodied in a document filed on 24th November, 1978, and
marked Exhibit 1 in the aforesaid Recourse No. 243/78, which
reads as follows:

«(a) In view of the new material which came to light the
whole case has been re-examined and the Respondent
admits, subject to the ensuing provisions, that the Applicant
should not be considered as having lost his substantive post of
Ambassador a post which is deemed to hold till to-date;

{b) The parties after going through any possible claims
which the Applicant could have had against the Republic of
Cyprus in respect of any difference in salary, emoluments,
remuneration, allowances and other benefits whatsoever in
respect of that post have been found that any such claim has
been settled and satisfied and the Applicant declares
unreservedly that he has no claim whatsoever in respect
thereof against the Republic;
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LCLR Georghiades v Republic Bovadps J

(c) Notwithstanding paragraph (b} above, the Republic of
Cyprus foregoes any dlaim in respect of any sum found to be
due by the Applicant to the Republic in the arbitration held
between the Minstry of Foreign Alfairs and Mr Lefhos
Georghindes Mr Lefkos Georghiades hereby admits that he
recewved the sum of £1,389 -in full sabisfaction of any other
claim he may have agamnst the Republic of any nature
whaisc ever and he hereby declares that he has no other claim
against the Repubhc ansing from any cause and of any nature
whatsoever,

{d) it 1s understood that the apphcant’s pension, however
shall in no way be affected by whatis stated in para (b} above

{e} Viewing al! the above the Respondent has no objection
to the annulment of the decision, the subject matter of this
recourse [No 243/78), without any order as to costs»

It 15 also common ground that, following the delivery of the
Award by the Arbitrator, the appellant kept submitting to the
Republic several new claims and complaints against the Award
and that the amount of £1 682 which accordingto paragraph (c)
of the above settlement, was foregone by the Republic, was in fact
taken by the Republic intc consideration in amving at the figure of
£1,389 - which accordingto the same settlement, was paid to and
was received by the appellant in full settlement of ail his cilaims
against the Republic «ansing from any cause and of any nature
whatsoever»

Relying on the last aforementioned fact, the appellant m 1980
filed a civil action against the Republic claiming payment to him of
the aforesaid amount of £1,682 - allegedly due to hum by wirtue of
the aforesaid settlement dated 24 11 1978 reached in Recourse
No 243/78 His claim was heard and dismissed by the District
Court of Nicosia He then filed Civil Appeal No 6539 against the
judgment disrmssing hus claim, which was also dismissed on 8th
March, 1984 The judgment of the Supreme Court in Civil Appeal
No 6539 1sreported in(1984)1JSC 4

[n the meantime and in parhcular on 24th March, 1981, the
appellant filed with the Distnct Court of Nicosia the Onginating
Application No 8/81 under sections 19 and 20 of the Arbitration
Law, Cap 4, praying for an order in the following terms

«(1) AidTaypa Tov Le8 Aixaornpiov SiaTarTov TRV
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UKOPWOIV KO TTOPQPEPICUOY  hQI/T] TTAPATIOPTINV
npog emavebETaoty uTTd Tov AlctnTon Xp. K. ZTedavn i
oovdATToTE eTEPOL AliTnToU v NBEAev Bewpron
okOMpoV va diopion to XeB. AiknoTtipiov HEPOULS TNG
ekboBeiong amoddoews Tou v Aoyw AlTnTo0 KaTd
TRv 19.8.78 adopuiong Tag vTTd TOw AITNTOL EVOVTIOV
Tv Ko’ wv n aitnog ArontAoews ot apiBpov 2, 3, 4,
5,6,7,11,16 xan 17 011wg emiong kal Tag LTTO Twv Kkal’
WV 1] aitnoig evaviiov Tou AITTon ATairiaeg v’
apiBudv 3 kal 4 wg avTar amapiBpolvral &v Ti)
anmodacn Tov AlaTniod Adyw Touv OTI O AlaTnThg
KaKWG Koy copodpéving exapiodn tnv omoBeowv
(misconducted himself) ka/fy Siefiyayev Tnv Aiartnoiav
ken/np eE£bwory TRV amog o Tou akaTaAAjAwS Ko/
eadaipévawg (improperly procured the arbitration or the a-
ward) fTol:

() Opaypaot ko Nopw eadaipévy.
(8) Nopayvwpioig BepeMwddv Apxwv Aikaiov.

(v) MapaBiaoig kai/rp Tapayvmpiog apBpwv 6 ko 28
TOU ZuVTAYPaTog.

(6) Nopoayvwpiog aflomigTou kavf QmodbekTAg
papTupiag,

(£) AvaKGAuYIg vEag papTupiag.

(o1) EogoApivn eppnveia karn epappoyry Nopou
sppavopévn  Katapovawg £ Ty amopaciv  Tou
AiaiTnTon.

({) TkOTPOG KO BoAia amokpuyig paptupiag vTo
Twv kaB’ wv n aitnog.

(n) MpokardAenpic AitnToU €1 8apog AITNTOU».

It follows from the above prayer that the appellant seeks to have
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part of the Award either set aside or remitted for reconsideration
by the Arbitrator and the main ground relied upon is the alleged
misconduct or improper procurement, of the Award by the
Arbitrator.

The Arbitrator himself was made respondent to the application.
On being served with copy thereof, he opposed the application
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and in his affidavit sworn in support oi his opposition on 7th
Sentembier, 1982, he denied that he either misconducted himself
or the proceedings or that he improperly procured the Award.

The Republic also opposed the application. In the affidavit
sworn on 18th January, 1983, by Mikis Zagitis in support of the
opposition. much reiiance is laid on the settlement reached in
Recourse No. 243/78 whereby itis alleged, the appellant waived
and/or is estopped trom seeking the setting aside of the award.

After several adjournments Application No. 8/81 was fixed for
hearing on 22.4.1983. The appellant and the two respondents to
the application appeared in Court on that date through their
counse! who made a joint statement in Court to the effect that
there were two preliminary legal issues iwolved in the
application, namely, {a} whether the appellant had followed the
correct procedure by filing an application instead of an action, and
(b} whether the appellant is estopped by the terms of the
settlement reached on 24,11.1978 in Recourse No. 243/78 from
proceeding with his application. Counsel then applied for an
adjournment to prepare themselves and address the Court on the
above preliminary issues and the Court granted the adjournment.

The Application was finally heard on 4.7.1985 in the presence
of the appellant and the Republic only. The Arbitrator did not take
part, evidently because he knew ncthing of the settlement reached
between the appellant and the Republic after the delivery of his
Award. Mr. Gavrielides for the Republic was the first to address the
Court on the preliminary issues (a) and {b} above. In fact, he
confined himself to issue {b) above. The appellant who appeared
without his counsel, stated that he was not ready and applied for
an adjournment; he also stated that he wished to cross-examine
the affiant who had sworn the affidavit in support of the Republic’s
opposition. The hearing was adjourned to 19.12.1985 when the
Court allowed the appellant who had again appeared without his
counsel, to cross-examine the Repubiic’s affiant, though the
purpose of the hearing was the resclving of the preliminary legal
points set out herein-above. At the conclusion of the cross-
examination, the appellant addressed the Court.

The reserved ruling of the Court was delivered on 8th March,
1986. Appellant’s application was thereby dismissed for the
following two reasons taken cumulatively:
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{a} Paragraphs (b) and (c) of the settlement reached in Recourse
No. 243/78, properly construed, cover all claims of the applicant
against the Republic of whatever nature mcluding his right to
apply to have the Award of the Arbitrator set aside for whatever
reason; and

{b) The aforesaid settlement operates by way of res judicata
whereby the appellant is estopped from adjudicating afresh on the
matters covered thereby.

Against the above ruling of the Nicosia District Court the
appellant lodged the present appeal against the whole of the said
ruling on the following grounds:

«1. The Trial Cournt erred in dismissing the Applicant’s
application (motion) as formulated in paragraph 1 of the
application and/or erred in finding and/or ruling and/or
deciding that the written statement «0 8IKOOTIKGG
oupBiBaopdg» filed on the 24th November, 1978, in the
Supreme Court operated as estoppel and/or erred in
interpreting the said written statement and/or failed to
interpret correctly the said statement.

2. The Trial Court wrongly found and/or decided that
estoppe! applied to claims of the applicant which were never
submitted to the Council of Ministers for consideration.

3. The Trial Court emred in Law when it thought that it ought
not to examine the essence of the Appiication for the
remission of the award in the case of Government claims 3
and 4 and rejected the Application, because there was no
evidence at all entitling the Trial Court to do so.

4. The Trial Court erred in Law when it reached the
conclusion that the applicant withdrew his application for
setting aside or for remission of the award on the conclusion of
his Agreement with the Govermnment as he did with Recourse
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No. 243/78 on the 24th Noveniber, 1978. On the contrary the
record shows that the application was before the Supreme
Court on the 17th February, 1981. when it was pointed out
immediately that this application should not have been
submitted to the Supreme Court but to the District Court. The
Applicant carried out the ruling of the Supreme Court.

5. The Trial Court ought not act on the alffidavit of Mr. M.
Zapitis. whose good faith was challenged and ought not to
sustain an objection of the respondent preventing the cross-
examination of the affiant.

6. The Trial Court erred in Law when it reached the
conclusion that the agreement operated as an estoppe! and/
or release of the claims which might arise after the remission of
the arbitrator's award because, as a matter of Law and/or
upon grounds of public policy. the Republic cannot be
released of its obligations in respect of unpaid emoluments
and/or benefits to public servants otherwise than by actual
payment of the sameo.

The appellant conducted his appeal in person, without the help
of counsel. In his address he advanced several arguments which
may conveniently be grouped as follows:

(A) The settlement reached in Recourse No. 243/78, which
would have indeed operated as an estoppel had the Republic
performed its own obligations under it, does not so operate
following the failure of the Republic to forgo the amount of
£1,682 - referred to therein. The fact that the republic has instead
deducted that amount from a sum larger than the amount of
£1,389.- before the latter sum was paid to him in settlement of all
his claims, in breach of its obligation under the settlement, has
released him, appellant added, from his comesponding
obligations under the same settlement.

(B} The trial Court did not construe correctly paragraph (c) of the,
setttement and in particular the word «forgoess found therein.

(C) The trial Court wrongly held that the settlement covered the
claims to which his Application No. 8/81 referred.
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D) The mal Court wrongly failed to examine the award and hus
apphcation on their merits

(£} The tnal Court did not conduct a fair tnal in that it did not
allow him to cross-examine the Republic s athant on relevant
maiters

(F) The tnal Court wrongly ignored the fact that the appellant,
being a awvil servant cannot vahdly abandon his nghts to his salary
and other emoluments covered by the post in the civl service
which he was holding

We shall deal with the above arguments in the aforesaid order
We shall consider the fust two arguments together

Arguments (A) and (B)

in support of s argument that, in the aircumstances of the
present case, he 1s not estopped by the settlement reached in
Recourse No  243/78, the appellant relied on the following
extract from the Book Estoppel by Represenfation by Spencer
Bower and Turner 3rd Ed . atp 395

« 1t cannot be nequitable to proceed to enforce legal
nights. notwithstanding a promise not to do so, if that promise
was in turn dependent on the performance of another mutual
promise. in respect of which the representee has not
nerformed his part of the undertaking»

The above passage was In fact taken from the judgment of the
Court of Appeal of New Zealand in Re Goile, Ex p Steelbuild
Agenaes Ltd {1963) NZLR 666, CA, to which he also

reterred

We must state from the outset that we find ourselves unable to
agiee with the opinion expressed by the tnal Court that the
doctrine of res judicata applied in the present case None of the
contents of the settlement now 1n 1ssue were either matters in issue
or the subject of adjudication and judicial decision by the
Administrative Judge 1n Recourse No 243/78 which was
dismissed following the extrajudicial agreement reached between
the parties The mere fact that the terms of that agreement were
filed in Court as an exhibit does not constitute its terms a matter
adjudicated upon by the Adminisirative Judge The estoppel n
this case does not anse from the application of the doctnne of res
judicata, but from the contract or settlement of the parhes itself and
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itis immatenal whether it was filed in Court ornot Estoppel arising
from contract, being a species of estoppel by reptesentation
entitles the one party to the contract to insist 1n a proper case 1 ¢
where his promuse 15 dependent on the performance of another
mutual promise by the other party to the contiact, that before he
be held bound and estopped by his promise, the other party must
also perform his own corresponding obhgatuon The mutual
promise by the promisee, the respondent Republic 1n this case 1s
its undertaking to forgo any claim in respect of any sum found to
be due by the appellant to the Repubiic in the Arbatrator’s award
1e the amount of £1,682 The appellant complained that the
Republic did not perform the above promise and in view of this he
now alleges that the Republic cannot insist that he be bound and/
or estopped by his mutual promise not 10 raise any other claun
whatsoever against the Republic

As 1t 1s common ground that, in reaching at the sum of £1 389
paid to the appeliant i full settlement of his ciaims, the amount of
£1 682 - due by hun to the Republic under the Arbitraror’s awarnd
had been deducted from a larger amount, it becomes pertinent to
examine whether this deduction constitutes a breach of the
aforesaid oblgaton of the Republic under the sub judice
settlement This same matter has been adjudicated upon and
determined by the District Court of Nicosia that tned the
appellant’s action agatnst the Republe for payment to him of the
same surn of £1,682 By its judgment .n the action the Nicosia
Distnict Court had placed a differrent construction on the words
«the Republic of Cyprus foregoes» set out n para {c} of the
seftlement, than the one suggested by the appellant and repeated
before us, and dismissed, as a result, the appellant’s claim That
udgment of the Distnct Court was confirmed on appeal by the
Supreme Court in Lefkos Georghiades v Attorney-General of the
Republfic (1984) 1 4 S C 4 (Cwwil Appeal 6539) The judgment in
the last aforesaid case gives nse to the doctnne of res judicata
whereby the appellant 1s estopped from adjudicating afresh the
matters covered by the judgment, which mnclude the correct
interpretation of the settlement as far as his claim to the sum of
£1,682 - 15 concerned and his allegation that the Republic failed to
perform 1ts obligation under the settiement concerning the same
amount

Be that as it may, although m their corresponding addresses
before us both parties referred to the judgment'in Cwil Appeal
6539 (supra), none referred to 1t or to 1ts repercussions before the
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triat Court The judgmentwasissued alter the Repubhc had filed its
opposition and, therefore, it was impossible to refer to 1t in the
affidawit accompanying it Yet, Application No 8/81 was heard
Jorg after the 1ssuing of the above judgment and the Republic
could have raised the matter in a supplementary affidavit They
falled however, to do so with the result that the matter was not
raised o1 argued at all before the trral Court Pursuant to authonty
{see in thus respect 1) Chnstodoulos Nissis (No 2) v The Republic
(1967} 3 CL R 671, 2) Stavros Othonos and Another v The
Repubhc {Rev Appeal No 720, not yet reported*, and 3)
Republic v P HadnPantel {(Rev Appeal 827, judgment delwered
on 254 1989* not yet reported), the matter cannot, in the
arcumstances be taken on appeal Had this been permissible, the
judgment in Ciil Appeal 6539** would have been conclusive
answer to the appellant’s present arguments (A) and (B)

Although for the reasons just explained, we refuse to treat the
judgment in Civil Appeal No 6539 as giving nise to the doctrine of
res judicata, 1t still carries the force of judicial precedent regarding
the correct interpretation of the word «foregoes» 1n the context of
the sub judice agreement Delivenng the unanimous judgment of
the Court, A Lowizou, J , {as he then was) said the following on the
matter now n 1ssue at pp 14-15 of the report

«We have no difficulty m dismssing this appeal as the
settlement (Exhibit 1) referred to and, in particular, paragraph
(¢} thereof, makes it abundantly clear that the amount of
£1,389 - recewed by the appellant was arnved at after
deducting from a thgger amount, namely, the amount of
£3,071 - as shown in Exhibit 5, the amount of £1,682 - which
had been found by the Arbitrator as due to the respondent

The argument advanced on behalf of the appellant that the
Republic has foregone payment of this amount and therefore
it had to be refunded to him once it was deducted from the
claims, cannot stand as it was obwvious that the whole dispute
was settled by the payment of the £1,389 - amved at after
deducting this amount from the total claims made and this is
made clear by reading paragraph (c) of the settlement, Exhibit
1 i the context of that settlement and not by solating a
particular part of it and disconnect it from the rest

*(1988) To be reported in (1989 3C LR
** See Georghiades v Attomey General of the Republic (1984)1JS C 4

250

10

15

20

25

30

35



10

15

20

25

30

35

40

1C L.R. Georghiades v, Republic Boyadjis J.

For all the above reasons this appeal 1s dismissed and very
reluctantly we follow the course adopted by the trial Judge
and make no order as to costs»

We adopt the above interpretation and we reject the submission
of the appellant that the Republic has not performed 1ts mutual
promise under the agreement It follows that there 1s no mentin
the allegation set up by the appellant as an excuse for retreating
from his prormse under the agreement The appellant who, under
and by reason of the settlement, has received the amount of
£1,389 - «in full satisfaction of any other claim he may have against
the Repubhc of any nature whatsoever and he hereby declares
that he has no other claim aganst the Republic ansing from any
cause and of any nature whatsoevers, 1s by the same agreement
estopped from raising any claim covered by it, provided of course
that the agreement 1s not invalid or uneforceable for any of the
other reasons put forward by the appellant which we shall
presently examine

Argument {C}

The queshon 1s whether para (c) of the settlement covers or not
the claims of the appellant which by his award the Arbitrator
refused to allow to him and/or the claims of the Republic which
the Arbitrator allowed against him The answer to the questionisin
the affirmative The words in para {(c) of the agreement are clear
and unambibuous and too general to admit any exception The
appellant argued that, even if he 1s estopped by the sub judice
agreement for raising any claims against of the Republic, since the
settlement does not refer to the claims of the Republic aliowed
by the Arbitrator against im, he 1s free to challenge the part of the
award whereby a total sum of £2,975 - claimed by the Republic
was allowed against im We reject this argument Qut of all the
claims of the appellant against the Republic the Arbitrator allowed
a total sum of £1,293 - which was set off against the aforesaid
amount of £2,975 - leaving a balance of £1,682 - stll payable to
the Republic If we were to accept the argument of the appellant
the result would have been that he would be free to raise a clain
against the Republic at least for the sum of £1,293 - which was
found due to him but was set off against the larger sum of £2,975 -
allowed by the Arbitrator against him and in favour of the
Republic We are convinced that by virtue of para (c) of the sub
judice agreement the appellant is estopped from challenging each
and every part of the Arbitrator's award
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Argument {D)

The appellani complains that the tnal Court wrongly faled to
exarmine and adjudicate upon the ments of his application and of
his compamnts against the award and agawnst the conduct of the
Arbitrator This argument 1s completely untenable As 1t appears
from the record of the proceedings, the Court had acceded to a
common suggeshon and request of counsel appeanng for all sides
on 22 4 1983 which was repeated on 23 11 1983 that the Court
would first hear and determine the preliminary 1ssue of whether
the appellant is estopped from prosecuting further his apphcation
by reason of the settlernent reached on 24 11 1978 \n Rewisional
Junsdiction Case No 243/78 The tnal Court set the case down for
hearing the above 1ssue pursuant to the joint suggestion of the
parties and conducted the tnal on that 1ssue alone and not on the
mertts of the matters raised by the appellant’s application

Argument (E)

The appellant complains that the tnal Count sustained an
objection raised by counsel for the Republic whereby he was
denied his nght to cross-examine on relevant matters Mikis Zapitis
who had sworn the affidavit filed in support of the opposition of
the Republic He drew our attention to the relevant parts of the
record which show thatn at least two occasions questions put by
the appellant to the witness were disallowed by the tnal Court after
objection raised by counsel for the Republic

We have examined the record of the proceedings and the
rulings of the tnal Court challenged by the appellant and we are
satisfied that the Court was nght in disallowing the appeilant’s
questions as wrelevant On one occasion the appellant had asked
the witness of his opinion regarding the meaning of the word
«foregoes» found 1n para (c) of the sub judice agreement On
another occasion the appellant had asked the witness whether his
claims against the Republic which were disallowed by the
Arbutrator are covered or not by the words used in the aforesaid
agreement Both queshons were clearly wrelevant The
construchon of a wntten agreement 1s a legal ssue to be
determined by the Court with reference to the meaning and etfect
of the words used and not with reference to the opimon of the
witness
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Argument (F)

, Before the trial Court the appellant has argued that he cannotin
law validly abandon his right to his eamed salary and other
emoluments to which he is entitled by virtue of the post which he
held. He repeated his argument before us adding that. since by the
sub judice agteement he purports to abandon his right to recetve
earned salaries and other benefits, the agreement 1s against policy
and unenforceable.

The trial Court wrongly falled to deal at all with the above
submission of the appellant in its ruling now under appeal.

[n support of his submussion the appellant drew our attention to,
inter aha, the followin passage from the Greek textbook
«Aloiknon kar Aikaiov» by A.G Tsatsos at p 187

«O dnpdoiog udAAnAog dev duvatar va apvnOni 1nv
ANYIv Twv amodoxwv GuToL, wg dev SuvaTan yevikweg v
apvnOR Ta TTAPEXOPEVG £1G QUTOV £K 1NS KATAOTOEWS,
TOU TAEOVEKTAMOTA. XuveTrws, dgv  Bovatal  va
TIO:p(XITr]eﬁ Tou £Ti TOU pIcBou SikaIWpOTOG auTow.
ToOTo wpioev 0 YITaAAnAikog Kmdig ev cxpoo 64 Tap. 2,
ovayoywv  £1g  TEdapyikov  TapamTopa TRV
giompadlv Twv amodoxwy ek pEpoug 7oL VTTAAAARACL,

Mopoitnolg oméd Twv amoboxdv yevikwsg Ba Ao
axupog ko bev Ba amikAglEe TNV avalTnolv aQuTwy, wg
QVTIKEIPEVN EIG TNV Brjpooiav TA&Iv, Aoyw Tou wg eipnTal
XOPOKTAPOS  Twv — TOPOXWMY  TOUTWY,  QiTIVEG
amoBAéimovoly  £1§ To  rupgEpov  TnG  dnpooiag
UTINPECiagy.

It becomes pertinent n this respect to examine the nature of the
appellant’s claims against the Republic which the Arbitrator
disallowed either partly or fully and against which we have found
that the estoppel raised by clause (c) of the agreement operates as
having been unreservedly abandoned by the appellant. Those
claims are adequately descnbed in the Arbitrator’s award which is
before us. They are indentified therein as Claims Nos. 1, 2, 3.4, 5,
6,8, 11,12, 14,16 and 17. None of those claims relates to earned
salanes. Most claims concern travelling expenses and subsistence
expenses allegedly incurred by the appellant in connection with
the hearings of his case before the Public Service Commission and
expenses which he alleged that he had incurred in order to secure
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evidence from abroad to help his case Some clawms concemn
special allowances or special subsistence or increased hospitality
allowance or education grants for his chuldren to which he was not
found entitied under the Government regulations, and his
allegations that he had been orally promused such increased
benefits by the late President Archbishop Makarios had not been
substantiated Another claim concerned actual expenses allegedly
incurred for packing and transport of his household effects from
Moscow to Nicosia which he could not, however, prove One of
his claims was for subsistence for 946 days for his stay in Nicosia
following his alleged recaling from Moscow, which was
disallowed on the ground that he had been transferred and not
recalled to Nicosia Another claim concemed travelling expenses
of his wife on three occasions to accompany hum to a reception at
Helsinsk:, to which he was not entitted under the Govemment
regulations

In view of all the above we are satisfied that by the sub judice
agreement the appellant has not abandoned either eamed salaries
or benefits to which he was entitled under the relevant regulations
In force goveriung the post which he was holding at the maternal
time In the circumstances, the question whether the sub judice
agreement m against public policy or unenforceable does not anse
since its factual substatrum, as alleged by the appellant, remamned
unsubstantated

For the reasons which we have endeavoured to explain
hereinabove, the appeal 1s disrissed with costs against the
appellant

Appeal dismissed with costs
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