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[A. LOIZOU, P.)

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

CONSTANTINOS PHOKAS,
Applicant,
V.
THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,
Respondeni,

(Case No. 951/87).

Public Qfficers—Secondment—The Public Service Law, 1967 (Law 33/69),
section 57—"To perform special duties in a section other than the one to
which this section belongs"—Whether secondment under this provision
presupposes existence of a post to which the officer would be seconded—
Question determined in the negative.

Public Officers—Secondment—The Public Service Law, 1967 (Law 33/67),
section 47 - Strained relations between officer concerned and other mem-
bers of the same Ministry —Wether valid ground for removing him from
the Ministry by secondment—Question determined in the affirmative.

Reasoning of an administrative act—Administrative Court can uphold validity
of a decision on ground other than that invoked by adminisiration.

General principles of adminisirative law—Public interest—Conflict between
such public interest and the private interest of an officer in the service—The
former prevails.

The applicant held and still holds the organic post of Director of the De-
partment of Agriculture. By means of the sub judice decision he was sec-
onded (o the Ministry of Foreign Affairs in order to perform special duties.
The decision was taken under section 47 of Law 33/67.
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., -The respondents justified-such decision on 1wo separate reasons, i.e.
the exigencies of the service, which required the performance of such duties
in the Ministry of Foreign Affairs and the "strained relations between the
applicant and members of the Ministry of Agriculture, which, at present,

. Tendered the further stay of the applicant of the Ministry injurious Lo the

5 pubhc

Section 47 provides that "when a permanent officer is required tempo-
rarily to perform the functions of a vacant office otherwise than in an acling
capacity or to perform special duties in a section other than the one to which
his office belongs, he is seconded to such office or section.”

10 '

Counsel for applicant submitted that: (a) The predominant purpose was
not the performance of special duties, but achlevmg other objectives, and
(b) Secondment presupposes existence of a post, whilst in this casc the ap—
plicant was not seconded to an existing post.: S .

Held dismissing the recourse: (1) The secondment was taken under the
15 second leg of section 47, i.e. for performing "special duties in a section
other than the one 1o which his office belongs" What matters is whether
there arises the need for the performance of special duties in a Section of the
public service and not in a post in the public service. Had the legislator in-
tended the performance of the duties of a post, he would have said 50 in ex-
20 press language as he did in the case of the first leg of the section where he
speaks of performance of functions of a vacant office. Instead in.the second
leg the legislator speaks of pcrfonnance of speaal duties. Therefore, the ex-
istence of a post is not required.

. - . .
T i . " o [y Rt et

25 (2) Having regard 1o the undisputed existence of strained relations be-
wween the applicant and the members of the Ministry in question; the re-
spondent could lawfully resort to the sub judice secondment by way of an
administrative measure for the sake of the smool.h functioning of the Public
Service.

30 (3) An administrative Judge can uphold the validity of an act on the b;

sis of another lawful reasoning even though such reasoning is different

« from that'given by the administration. In this casethe vahdny of the sub ju-
+r; dice act-can be supported by-the notion of public intefest. Strained relations
, between the Director of 3 vital seclor of.’ "ubhc Service - the Department
of Agnculture and Lhe olhcr members ot the staff of the Ministry - are not

35 at all conducwe 1o the smooth funcuomng of the parucular pubhc service
but on the contrary l.hey promole disruption and anomaly whlch are detri-
mental to the interests of the public service and in effect (o'the interests of
the public.

-
e
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Public interest required the !aking' of appropriate steps so that the partic-
ular public service should function smoothly. The respondents took the ap-
propriate step by means of the sub judice decision.

Recourse dismissed.
No order as to costs.

Cases referred to:

Tourpekki v. The Republic (1973} 3 CLR. 592;

Republic v. Koufestas (1983) 3 C.L.R. 1950;

Anthoupolis v. The Republic (1980) 3 C.L.R. 296;

Voulpiotis v. The Republic (1974) 3 C.L.R. 313;

Spyrou and Others (No. 1) v. The Republic (1973) 3 C.LR. 478;

Stokkos v. The Republic (1982) 3 C.L.R. 1110.

Prodromou v. The Republic (1982) 3 CL.R. 10\ };

Tikki v. The Republic (1981) 3 C.L.R. 250;

lordarou v. The Republic {1966) 3 C.LR. 696;

Xenopoulos v. The Republic (1979) 3 C.L.R. 546.

Recourse.

Recourse against the decision of the respondent to second the
applicant to the Ministry of Foreign Affairs for performance of
special duties relating to matters of "agricultural products and
generally to matters of agriculture which emanate from the inter-

pretation and application of the agreement for the Union of Cy-
prus with the E.E.C.
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E. Efstathiou, for the applicant.

8. Georghiades, Senior Counsel of the Republic, for the re-
spondent.

Cur. adv. vuir.

A. LOIZOU P. read the following judgment. The applicant has
at all material times, been the Director of the Department of Agri-
culture in the Ministry of Agriculture and Natural Resources. By
means of a letter dated 6th November, 1987, addressed to the
Public Service Commission, the Acting Minister of Foreign Af-
fairs, submitted a request for the secondment of a suitable officer
of the Ministry of Foreign Affairs for the performance of special
duties relating to agricultural products and generally to agricultu-
ral matters which emanate from the application of the recently
signed Protocol for the Customs Union of Cyprus and the Euro-
pean Economic Community (E.E.C.).

Further the Acting Minister of Foreign Affairs, by means of a
letter of the same date addressed to the Minister of Agriculture,
stated that in respect of the above mentioned matters the Ministry
of Foreign Affairs is in need of an officer who is conversant with
matters of agricultural products and agriculture and possesses the
requisite experience due to performance of the relevant duties in
the Public Service for purpose of giving to the Ministry of For-
eign Affairs immediate advice and guidance. Also the Acting Min-
ister of Foreign Affairs added that such an officer is not available
at the Ministry of Foreign Affairs. The Acting Minister of Agri-
culture and Natural Resources by his letter dated 6th November
1987, informed the Public Service Commission that as far as the
Ministry of Agriculture and Natural Resources was concerned the
above request of the Ministry of Foreign Affairs was accepted
and for the purpose aforesaid they proposed the secondment of
Mr. Constantinos Fokas, Director of the Department of Agricul-
ture. Regarding the proposed secondment the Ministry of Agri-
culture and Natural Resources took into consideration:
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(a) The knowledge, capabilities and experience of Mr. Fokas
in relation to the matters he is expected to advise the Ministry of
Foreign Affairs, and,

(b) The fact that the said secondment is deemed expedient too
for the sake of the more general interest of the service of the Min-
istry of Agriculture and Natural Resources due to the strained re-
lations between Mr. Fokas and members of the Ministry, which
at present render the further stay of Mr. Fokas at the Ministry of
Agriculture injurious to the public.

In his above letter the Acting Minister of Agriculture and Natu-
ral Resources stressed that the proposed measure of secondment
was not taken due to the blame of the said officer, but its main
purpose on the one hand, was the facing of the needs of the Min-
istry of Foreign Affairs, as same were set out in the relevant letter
of the Acting Minister of Foreign Affairs, and on the other hand
the more general interest of the Services of the Ministry of Agri-
culture and Natural Resources. The Acting Minister of Agriculture
and Natural Resources, further attached an advice of the Attormey-
General of the Republic which was to the effect that a transfer of
an officer can be legally justified in the form of an administrative
measure in cases such as this, given that by such a measure no
blame is attributed to the officer and that such measure does not
aim at his punishment but it is being resorted to due to a proble-
matic situation which arises as a result of the said officer remain-
ing at his post and damaging the smooth functioning of the Pub-
lic Service, regardless of any blame on the part of the officer. In
the said legal advice it was further stated that in the circumstances
the Appropriate Authority which proposes the transfer/
secondment and the Public Service Commission which decides
thereon, may take into consideration the above problematic situa-
tion when proposing or deciding on the secondment/transfer. Fi-
nally in the said advice it was stated that the instance of the above
administrative decision is distinguished from the instance of the
disciplinary measure of transfer which may or may not be decid-
ed in a parallel way in respect of the same facts as a result of a
disciplinary prosecution for the punishment of a disciplinary of-
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fence on behalf of an officer if the facts justufy such a measure.

The Public Service Commission at its meeting of the 7th No-
vember 1987, having taken into consideration all the material be-
fore it, observed that in the instant case there had not been fol-
lowed the procedure envisaged by circular No. 64, dated 24th
July, 1980, of the Chairman of the Public Service Commission in
that there had not be placed before the Commission a statement of
the Director General, of the Ministry of Agriculture and Natural
Resources, on the question whether Mr. Fokas was aware of his
proposed secondment and whether he had been given the oppor-
tunity to put forward in writing any representations. In view of all
the above the Commission decided to invite Mr. Fokas before it at.
its impending meeting in order to be informed of the proposed
secondment and be thus afforded the opportunity to put forward
any representations or views. Thereupon Mr. Fokas was invited
before the Commission and its Chairman explained to him the
contents of the proposal regarding his secondment for the perfor-
mance of special duties at the Ministry of Foreign Affairs by vir-
tue of the second leg of section 47 of the Public Service Law
1967; and, also informed him that he could make any representa-
tions and put forward his views. Mr. Fokas enquired as to
whether the secondment was dependent on his own consent and
in case of secondment what would have been the legal situation
regarding his status. The Chairman explained to him that second-
ments under the second leg of section 47 are effected notwith-
standing the consent or not of the officer affected and the sole
guidance is always the serving of the interests of the Service and
after taking into consideration the representations of the officer af-
fected. Regarding the second question, the Chairman replied that
the seconded officer continues holding his organic post and en-
joys all the benefits deriving therefrom but without performing
the duties thereof. Mr. Fokas requested to be furnished with cop-
ies of all the documents which were before the Commission and
asked to be given some time to place his views in writing.

Thereafter the Commission furnished Mr. Fokas with copies
of all the relevant documents and the latter by means of his letter
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dated the 10th November 1987, stated the following:

"(a)  have been a public officer for more than twenty-five
years and I have been holding a Director's post since the 15th
September 1985. Consequently I am aware of the obligations
of a public officer and his foremost obligation to perform his
duties within the framework of the laws in force and the Con-
stitution.

(b) In view of all the above I am bound to obey if it were
found that there are fulfilled the legal prerequisites for my sec-
ondment by reserving all my lawful rights with regard to the
matter."

The Public Service Commission went on with the considera-
tion of the matter at its meeting of the 10th November 1987. At
the said meeting the Commission having taken into consideration
all the material before it as well as the contents of the above reply
of Mr. Fokas, and the contents of a letter of the Director-General
of the Ministry of Agriculture and Natural Resources dated 10th
November, 1987, to the effect that in the event of the proposal for
the secondment of Mr. Fokas being approved the Ministry in-
tends to submit a proposal for the appointment of an Acting Di-

rector of the Department of Agriculture, decided, by virtue of the

second leg of section 47 of the Public Service Laws 1967 to
1987, to second Mr. Fokas to the Ministry of Foreign Affairs for
performance of special duties relating to matters of "agricultural
products and generally to matters of agriculture which emanate
from the interpretation and application of the agreement for the
Union of Cyprus with the E.E.C." for the serving of the interests
of the Public Service.

The above decision was communicated to Mr. Fokas on the
10th November 1987. On the 21st November 1987, he filed the
present recourse whereby he prayed for a declaration that "the de-
cision of the respondent Commission dated 10th November
1987, by means of which they decided to second applicant to the
Ministry of Foreign Affairs, with effect from 11th November
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1987, from the post of Director of the Department of Agriculture
in the Ministry of Agriculture and Natural Resources is null and
void and/or illegal and/or is devoid of legal consequences, and/for
the secondment ought not to have been taken”.

Learned counsel for the applicant mainly contended that what
was intended was not the secondment by virtue of section 47 for
performance of special duties duties but the removal of applicant
for the purpose of serving other objectives.

Further learned counsel referred to section 29(1), 58(1) (b)
and 30(3) of the Public Service Law and submitted that the se-
condment of an officer from the post he'is serving to another sec-
tlon presupposes the existence of a post in the public service. In
the instant case in the Ministry of Foreign Affairs there was no
post providing that a certain officer will perform the special duties
relating to matters of agricultural products; and thus the applicant
was seconded to a nonexistent post and his secondment was
made in excess of power.

I shall now deal with the meaning of secondment. According
to the text-book "EAlnvixd Arowuntixd Ailxaio, T Ewdud
Mégpog, “Exdoaig Tetdgtn" by Elias G. Kyriakopoullos, sec-
ondment is thus defined at pp. 313-14:

"9.- Andonaolg (apB. 96) elval n amoudxQuvolg Tov
uaAAAOU £ TNg VIINEEGLAS 1) TOV YRa@ELOY, ELG O OgYAVL-
#G AVIXEL, Ry N BEOLS auTov ei1g eTépav vnnpeoiay, elte
evtog eiTe EXTOg TG £80ag Tov, el T TéMEL GTwg AoUNON
rafpovia guvagn mgog v Aettovgyia tavtng. H amo-
omaowg Oev amotehel ogyavuxiiv petaforrv, xad' 6gov o
QIOCTWUEVOS EE0n0AOUBEL V' aviiun opyavixdg ELg TNy
auThv unngeciav, ag' ng anepaxQuvln (Z.E. 1971/1947).
H astdonaots, wg ex g @uoews avtrig, edewpntn, 611 oo
TeAEL TEOOWELYOV PETEOV, BLd raw wiodn, 6T wEEl ' 8L

. €EGUNVOY 10 oAU xgovirdv duaotnua’, Suxawohoyeltal de
HOVOY P0G TTATEWOoLY coPagdg wmgeomxﬂé avayxng, xat
dev elval duvatn av pn rpofiénnton vtd Tov oukelov op-
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yavixov vopou.”
And in English it reads:

"9.- Secondment (section 96) is the removal of the officer
from the service or the office to which he organically belongs,
and his posting to another service, either within or outside his
seat, for the purpose of performing duties relevant to the func-
tioning thereof. Secondment does not constitute an organic
change because the seconded officer continues to belong or-
ganically to the same service wherefrom he was removed (De-
cision 1971/1947 of Council of State). Secondment in view of
its nature was considered to be a temporary measure and for
this reason it was provided to last ' for a period of six months
at the maximum' and is justified only for the purposes of cop-
ing with a serious service exigency and it is not possible if it is
not provided by the appropriate organic Law."

In Conclusions from the Jurisprudence of the Greek Council

of State pp. 340-41 we read the following regarding secondment :-

"ZT. Anéonagis.

Andonaoig vpigtatal oodmig o dnpodorog vitdhinhog
QITOMOrQUVETOL TNG vIEtnEeciag 1} Tov yoagelov, g 0 opyavt-
g aviprel, kal Ti0eton ewg v vangeciay dAlov ypageiov
nROG TOV OXOTAOV Gmwe exteléon vanEeoioy viayopevny g
™y apgpodiétnta Tov Tehevtaiov Toutou: 52 (33), 316, 1031
(36), 765 (38). 'EE0dov ¢ extdg £dgag nar ovyl andoraoiy
amotehel n avaBeolg e1g Tov UKAAANAOY TNG EVIOAIS TTROG
EXTELEOLY EXTOG TNG €00aG Tov wELOpEVN egyaoiag urayo-
HEVNG e1g T durarodooiav g winpeslag tov Fpagelov eig
0 0QYAVLXMG AVITXEL 1] ROL UTAYETAL XOT' AROCTTATLY 1) TTRO-
oxdAnouv: 52 (33), (de naw 316, 1031 (36). To Gbpov 96 tov
Yrak. Kodirog xabopilel pévov ta apuodua 6gyava mgog
EVERYELAY TWV ONOOTACEWY (O7TOV aUTaL EMLTQENOVIOL Atd
TOVG 0QYAVINOUG VOPOUS) HaL TPCOdLORILEL TNV XQOVLRYY
Suprerav aurv: 1861 (53).
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H andonaolg , wg ex g gUoEwg tng, axoTerel pétgov
TQOCWELYSY AapBavOrEVOV-TTROC TARPWOLY UINOECLAXG
avayxng: 1062(46), 195(53). Katd guvémelay n mpdgig
av elvon EAEVOEQWE avaxAnTy, TNG AVORAMOEWS TaUTNg
QITOTEAOVONG EVEQYELAY UTTOXELUEVNY %AT' EEOXNV ELG TNV
draxgumunv eEovolay tov appodiov ogydvov.”

And in English it reads:
"Secondment.

There exists secondment whenever the Public Officer is re-
- moved from the service or office to which he organically be-
longs, and is placed in the service of another officer for the
purpose of performing services coming within the competence
of the latter: (52/33, 316, 1031/36, 765/38). We have an exit
outside the seat and not secondment whenever an officer is in-
structed to perform outside his seat, certain work which comes
within the competence of the service of the office to which he
organically belongs or serves by way of secondment or attach-
ment: 52/33, see also 316, 1031/36. Section 96 of the Civil
Service Code makes provision only for the competent organs
which affect the secondments (whenever same are permitted
by the organic laws) and defines their duration: 1861/53.

The secondment in view of its nature is a temporary meas-

. ure, which is resorted to for the purpose of coping with a ser-
vice exigency: 1062/46, 195/53. Consequently this act is free-
ly revocable and such revocation constitutes an act which falls

., predominantly within the discretion of the appropriate organ."

Section 47 of the Public Service Law, 1967, which was relied .
upon by the respondent provides "that when a permanent officer
is required temporarily to perform the functions of a vacant of-
fice, otherwise than in a acting capacity or to perform special du-
ties in a section other than the one to which his office belongs, he
is seconded to such office or section”.
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In the case of Vasso Tourpekki v. Republic (1973} 3 C.L.R.
592 at p. 599 I had the opportunity to consider the above quoted
section and I said: "The gist of this section is the temporary per-
formance of the functions of a vacant office and it may be said
that since this office was temporarily vacated by the secondment
of its holder to a senior post, the interested party was seconded
temporarily to this post and not promoted, his substantive status
remaining the same as his secondment could be terminated at any
time and so automatically revert to the substantive post held.”

The Tourpekki case (supra) was cited with approval by Stylia-
nides J., in R. v. Koufertas (1985) 3 C.L.R. 1950, in which the
leamned Justice giving the judgment of the Full Bench, said at p.
1961:

"Secondment does not change the substantive status of a
public officer. It is of an undeterminable duration; it is of a
temporary nature. It is neither a promotion nor appointment.
The fact that a secondment is effected after selection does not
change its character.”

Coming now to the second leg of section 47 on which the sub
judice decision was based. I hold that its gist is the performance
of special duties in a Section other than the one to which the of-
fice of the Public Officer concerned belongs. Therefore what mat-
ters is whether there arises the need for the performance of special
duties in a Section of the public service and not in a post in the
public sevice. Had the legislator intended the performance of the
duties of a post, he would have said so in express language as he
did in the case of the first leg of the section when he speaks of
performance of functions of a vacant office. Instead in the second
leg the legislator speaks of performance of special duties. There-
fore having regard to the wording of the second leg of the said
Section 47, I am of the opinion that its invocation does not pre-
suppose the existence of a post. It is enough if in the particular
Section of the Public Service there arises the need for the perfor-
mance of special duties by a particular officer. And in this case as
it manifestly appears from the relevant correspondence such need
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clearly arose. In view of all the above the respondent by relying
on the second leg of section 47 could lawfully resort to the meas-
ure of secondment of applicant for performance of special duties
as described in the sub judice decision.

As it clearly appears from the sub judice decision and from all
the material before the respondent the performance of special du-
ties in the Ministry of Foreign Affairs was not the only reason
that prompted the sub judice secondment. There was another rea-
son merely: "The fact that the said secondment is deemed expedi-
ent for the sake also of more general interest of the services of the
Ministry of Agriculture and Natural Resources in view of the ex-
isting strained relations between Mr Fokas and members of the
Ministry which at present rendered the further stay of Mr. Fokas
at the Ministry injurious to the public.”

Much stress was laid in the letters referred to above to the exis-
tence of "strained relations between Mr. Fokas and members of
the Ministry of Agriculture”. This assertion was not disputed by
learned counsel for the applicant. I must therefore consider the
case on the clear assumption that the relations between Mr. Fokas
and members of the staff of the Ministry of Agriculture were in-
deed strained to the extent of rendering "at present the further stay
of Mr. Fokas at the Ministry injurious to the public”.

And I shall proceed to deal with the legal aspect of a situation
such as the above.

In the Conclusions from the Case Law of the Greek Council of
State we read the following at p. 339;

"Nav puev o Yrak. KOSE eBéomioev ev ¢pBpw 133 nap.
1 0. v' wg mebaEyuniiv mowviy v Guapevr petdbeouy,
v dua g SratdEewe Tavng dev xatnEyMdnoav o xot-
vol megl peraBéoewg navédveg, ovdé mepLwpicbnoay ot du-
VAPEVOL VO UROYOQEVWOL TOUTNV AOYOL. ZUvenRg Oev aro-
wheleTon n petdeais, e@' Goov avtn xpivetan emBeAnuévy
XAOLY TOV YEVIXWTEQOU VANQECLAROV CUUPEQOVTOG, YN0
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TV 0QUOSIWY 0QYAYWY KOL VRLG TNV EYYUMOLY TNG YVWUO-
J0oTHoEWE TOV XA Td TO ZUVTayU VITNEEcLaxOU ovpfovhiov,
£0TW X0 @Y JTEOEXAON aUTn €E VALTLOTHTOG TOV VTLOAAN-
AOV, TLG €V TN} TEQLITTMTEL TAUEN EXTLUATOL L TOV oYNUa-
TLOPOV TNG %XPI0EWS EPL TOV avayraiov g uetadécews
row ovxl vtéd v £vvolay Tng TEBaRYLRNG VITALTLOTNTOG:
1124 (57) (He now 312 (56), 1056 (58). AAAWOTE KO ELE TTE-
plnTwoly melBagynov xoAaorov Tou vtaiiiiov ouyl dua
NG TOLVNG NG Huapevolg petabégews elval TQogavie, OTL
Stvatal v' avaxiym, Adyw Tng ex TOV TAPATTMOUATOG TOU-
oV dMpovQynBelons *aTaoTAOEWS VITNQECLOXY] avAyxn Tng
METABECEWS aUTOV WG SlonTirov pétgou: 1224 (57).

("Though the Public Service Code has, under section 133
(1), made pravision for the adverse transfer as a disciplinary
punishment, by means of this provision the ordinary Rules re-
lating to transfers have not been abolished nor have the rea-
sons that may dictate a transfer been restricted. Consequently
there is not excluded a transfer, so long as it is considered im-
perative for the sake of the more general interests of the Ser-
vice, by the Competent Organs and under the guarantee of the
opinion of the service council functioning under the Constitu-
tion, even if the transfer has been brought about by the default
of the officer, which in such a case is for the formation of the
opinion regarding the necessity 1o transfer and not within the
meaning of disciplinary default: 1124/57 see also 312/56,
1056/56). In addition in the case of disciplinary punishment of
an officer not by means of the sentence of adverse transfer it is
evident that there may arise the need of the service for his
transfer as an administrative measure as a result of the situation
that has been created because of his offence; 1224/57)"

And at p. 343:
"Kou taharG1eQoy eyEveTo Sexntov OTL ®o ev ehheipel
eLOLC SLaTAEEWS, OEY OOKAEIETAL EX TV YEVLXMV QQYDV

1OV SLoNTIROV diraiov, To dinaiwpa g TEOOWELVNG
ATOUARQUOEWS TOV dnpooiov vralinhov ad tng aoxnoe-
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WG TV XABMUOVTWY TOV, €@’ 600V, X Td XQlOLY TEOOTHEV-
Twg NTLOAOYNUEVY, TaQapovy avtol g v BEowv Tou
agoterel gofapdv avandpevntov amelhy Twy vid TNy
smpédelay avtov dnpooiwv oupngepdviwy: 881 (52)."

("Formerly it was also accepted that due to the lack of a
special provision, it is not excluded by the general principles
of Administrative law, the right of removal of the public offi-
cer from the performance of his duties, so long as according to
a duly reasoned opinion, his stay at his post, consmutes a seri-
ous unavoidable threat to the public interests under his ‘control:
881/52.")

Also at p. 368:

"Au tepl dedunaopévou apxal Tov dunalov, ar suvoyto-
peval eV Tw xavovy ' non bis in idem' éovowy egappoyiiv
evidg Tov nedlov Tov melbagynov Suxalov. Enouévg ato-
xieletan n emPorsi devtégag molviig dia mapdmTwpa di' o
eTLHWENON 161 0 vtddnhog: 245 (30), 240 (34) 86 (39), 390
(50) »at’ eEalpeowy n po tov Yrak. Kwdwwog vopohroyla
£d&xOn oL Sev amexndeleto n VS Tov TROWTApEVOY ELBO-
A Sevtégag mowviig Sua To autd adlxnua g v weplrtwaly
0 ntpototdpevog éxpuve tnv eninfeloav owviiv averag-
x1: 96 (30), 802 (33), 261, 320 (39). Tnv eEalgeoly Ouwg
ToOTNY O07td Tov Ravovog, dev anedéxdn o Yrmoh. KoOLE
G0t 0p(Ley yevinag ev dpBp. 139 (1) xow éti oudelg duomte-
Ta ex devtégov dua 1o autd melBagkov adlxnpa ko 6tL
tvexa Tov outol elBagyixov adiuatog pla ol em-
faiAietat. ITavrwg 1 agxn ' non bis in idem’ dev €xet atd-
Sov epappoyis oodnig dua to avtd adixnua 8 o vrehAn-
Aog eTtpwE1On metbagyxig pdxreLtal va emBANGY xau eV
duopevég SLounTindv nétgov. ALdtl Ta Stowkntind pétpa
duuva AapfBaver n Srolwmowg ovyl enl onont aouoewg meL- -
Bapyuig eEovolag alid xGoLy Tou cupgépovtog Tng dnpo-
alag vangeatag wg elvai 1 uetdBeois; dabeaipdng, agyla
*AR., Sev amotehovoL TELdapyids .Tcowag Kat' axoiov-
Olav Twv avwtéow mEAELS &' nv efeBAiON JtELBagxmn
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oy duvatar va duxalohoyrion voulpws xal v npdole-
TOV AL TV SLotntikdy ToUTwy pétpwv: 111 (32), 1003
(33), 1233 (47), 884 (49)."

("The principles of law on res judicata which are summa-
rised in the rule 'non bis in idem’ are applicable within the
spaere of disciplinary law: Therefore the imposition of a sec-
ond punishment in respect of an offence for which the officer
has already been punished, is excluded: 245/30, 240/34, 86/
39, 390/50. Exceptionally the Case-Law prior to the Public
Service Code accepted that the imposition of a second punish-
ment by the Head of the Department in respect of the same of-
fence was not excluded in case he judged the punishment that
has been imposed inadequate: 96/30, 802/33, 261, 320/39.
This exception, from the Rule, however, has not been accept-
ed by the Public Service Code which by its section 139 (1)
provided that noone should be prosecuted for a second time in
respect of the same disciplinary offence and that for the same
disciplinary offence there is imposed only one punishment:
The principle non bis in idem has no stage of application
whenever in respect of the same offence for which the officer
has been punished disciplinarily there is going to be imposed
an adverse administrative measure too. Because the adminis-
trative measures which are taken by the administration not for
the purpose of exercising disciplinary power but for the sake
of the interest of the public service such as transfers, interdic-
tions, placing off duty, etc., do not constitute disciplinary pun-
ishments. It follows from the above that an action in respect of
which there has been imposed a disciplinary punishment, can
lawfully justify the additional taking of these administrative
measures: 111/32, 1003/33, 1233/47, 884/49."

In this case having regard to the undisputed existence of
strained relations between the applicant and the members of the
Ministry in question, I think that the respondent could lawfully
resort to the sub judice secondment by way of an administrative
measure for the sake of the smooth functioning of the Public Ser-
vice (Xaguv tng evpubpouv Aevtovgyiag twv dnpooiwv
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Notwithstanding my above conclusion I think that the validity
of the sub judice decision can be upheld on the basis of another
lawful reasoning for it is open to an administrative-Judge to up-
hold the validity of an act on the basis of another lawful reasoning
even though such reasoning is different from that given by the ad-
ministration (see Anthoupolis v. Republic (1980) 3 C.L.R.296;
Voulpiotis v.The Republic (1974) 3 C.L.R. 313, and Spyrou and
Others (No. 1) v. The Republic (1973) 3 C.L.R. 478.)

The other lawful reasoning referred to above, is the reasoning
relating to the notion of public interest. And being a question of
public interest it can be examined not only for the purpose of af-
fording a reasoning but even ex proprio motu (Stokkos v. The
Republic (1982) 3 C.L.R.1110.)

As already said relations of the applicant and members of the
Ministry of Agriculture were strained and the question which aris-
es is this; Does such a situation promote public interest ? I think
that paramount considerations of public interest dictate that all
public services should function smoothly. Smooth functioning,
however, can only be achieved in a spirit of good will and broth-
erly relations between those burdened with the responsibility for
the functioning of public services. Strained relations between the
Director of a vital sector of the Public Service - the Department of
Agriculture - and the other members of the staff of the Ministry -
are not at all conducive to the smooth functioning of the particular
public service but on the contrary they promote disruption and
anomaly which are detrimental to the interests of the public ser-
vice and in effect to the interests of the public. For it goes without
saying that a public service whose functioning is rendered proble-
matic functions in a manner which infringes the public interest. It
was therefore imperative for the administration for paramount
considerations of public interest to take appropriate steps so that
the particular public service should function smoothly. And it
took the appropriate step by means of the sub judice decision.
Even if by such step the applicant might suffer some detriment or
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hardship and we would thus be having a conflict between a pri-
vate interest and the public interest, the latter should prevail. (See
Prodromou v. The Republic (1982) 3 C L.R.1055; Tikki v. The
Republic (1981) 3 C.L.R.250; lordanou v. The Republic (1966)
3 C.L.R.696; Xenopoulos v. The Republic (1979) 3 C.LR.
546). See also Dagtoglou General Administrative Law p. 115 and
Dendias Administrative Law, the following passage at p. 207.

"Avayva(Letal dpwg ouyypdvwg 6tL 0 dnpdaov oup-
QEQOV VITEQRELTAL TTAVTHG CTOULXOV TOLOUTOV, B’ O %ol 1
Buola Tovtov évavrl exelvou eival moldig avayxata.”

In English:

"It is at the same time recognized that public interest pre-
vails over any personal interest and for this reason the sacrifice
of this as against that is on many occasions necessary."

Further even if, as contended by learned counsel for the appli-
cant, the real and predominant purpose of the respondent was the
removal of applicant from the department of Agriculture and not
the performance by him of special duties, then such removal
could be lawfully resorted to in the interests of the public service
and on considerations of public interest because of the strained re-
lations aforesaid.

For all the above reasons the recourse must fail, and is hereby
dismissed with no order as to costs.

Recourse dismissed.
No arder as to costs.
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