3 C.L.R. )
1988 March 23

[SAVVIDES, 1.]

1

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

GRINA DEVELOPMENT COQ. LIMITED,

Applicants,

THE REPUBLIC OF CYPRUS, THROUGH
THE DISTRICT OFFICER, LARNACA,

Respondent.

(Case No. 1065/85).

Streets and Butldings—Division of land into building sites—Land outside the
area of the water supply of Pyrga—The Water (Domestic Purposes) Village
Supplies Law, Cap. 349, sections 4(1) and (3) and The Water (Domestic
Purposes) Villages Supplies (Pyrga) Regulations, 1973, as amended, regs.

5 HIN2Z)3) and 5 A(d)(1}—District Officer rejecting application for division
on ground that the land in question is outside the area of the village of Pyr-
ga water supply, without first referring the matter to the Water Commis-
sion—Such conduct transgresses aforesaid provision.

Streets and Buildings—Division of land into building sites—The Streets and
10 Buildings Regulation Law, Cap. 96, as amended by section 2 of Law 80/
82, section 9(4).

Reasoning of an administrauve act—Defective reasoning—PDoes not lead to an-
nulment, if the decision can be upheld on the basis of a lawful reasoning
therefor,

15 The applicants’ application for division of their fand at Pyrga village into
40 building sites was rejected by the respondent on the following grounds,
namely,

(a) The property of your clients is situated outside the fixed boundaries
of the water supply of the village.
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(b) The provisions of Law 80/82 are not satisfied for the following rea-
sons: -

(i) It is a scautered type of development which cannot be considered as a
uniform development and

(ii) It does not contribuie in the unification or improvement of existing
housing settlements and does not amount to a proper tourist or other uni-
form development.

Hence this recourse. Tt must be noted that the District Officer did not re-
fer the matter 10 the Village Water Commission, whilst, acting in accor-
dance with Law 80/82 referred the matter to the Director of the Town and
Planning Department, in accordance with whose advice he acted in adopting
reasoning (b} hereinbefore referred 10.

Held, dismissing the recourse: (1} In the Tight of the provisions of sec-
tion 4(1) and (3) of the Water (Domestic Purposes) Village Supplies Law,
{Cap. 349) and of Regulations 4(1} (2) and (3) and 5A (4) (1} of the Water
(Domestic Purposes) Vitlage Supplics (Pyrga) Regulations, 1973 the com-
petent authority for granting a permit for the supply of drinking waler is the
Water Commission of the Village, notwithstanding the facl that the consent
of the District Officer is necessary before the permit is issued.

In this case the respondent did not refer the matter to the Commission,
but acted on his own. Moreover, he failcd to give due weight to the opinion
of the Director of the Water Development Department.

(2) Section 2 of Law 80/82 amended section 9 of Cap. 96, by adding a
new sub - section as sub - section 4*, The Regulations thereunder were
published on 1.7.83. Acting in accordance with these provisions the re-
spondent referred the matter to the Director of the Town and Planning De-
partment. He then acted in accordance with the Iatter's advice.

In the light of the marerial placed befare the Court reason (b) of the sub
Judice decision could be reasonably adopted by Lhe respondent .

(3) It is open to an administrative Court 1©0 upheld the validity of an
administrative decision on the basis of a lawful reasoning therefor even
though such reasoning is different from the reasoning given by the adminis-
tration for reaching such decision and even if the reasoning given by the ad-
ministration is legally defective.

* Quoted at pp. 620-621 post.
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(4} In this case the sub judice decision can be supported by reason (b)
hereinbefore referred 10,

Recourse dismissed.
No order as to costs

Cases referred to:. |

- Papadopouios v. The Republic (1968) 3 C.L.R. 660;
Anthqupolis Lid. v. The Republic (1980) 3 C.L.R. 296;
Constantinou v. The Republic (1985) 3 C.L.R. 1142,
Spyrou v. :I'he Republic (1978) 3 C.L.R. 478,

Decisions of the Greek Council of State Nos. 666/1936, 1606/ 1950, and
1850/1950.

Recourse.

Recourse against the refusal of the respondent to issue to ap-
plicants a division permit of their property into building sites.

A. Hadjioannou with St. Nathanael, for the applicants.

Cl. Theodoulou (Mrs.), Semor Counsel of the Repubhc for
the respondent .

Cur. adv. vult.

SAVVIDES J. read the following judgment. The applicants by
the present recourse seek a declaration that the decision of the re-
spondent District Officer of Larnaca communicated to them by
lettter dated 17th October, 1985 by which their application for the
division of their property (Plot 105/2 Sheet/Plan XL/49 at Pyrga
village) into building sites was dismissed, is null and void as 1t
has been taken contrary to the law and/or in abuse and /or excess
of power and/or misconception of fact.
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The applicants are a registered company dealing, amongst
others, with land development. They are the owners of land un-
der plot 105/2 Sheet Plan XL/49 at the village of Pyrga which is
outside the water supply area of Pyrga village.

On 30.6.1982 applicants submitted an appplication for the di-
vision of their aforesaid property into 64 building sites. On
21.12.1982 they informed the respondent that they were prepared
to grant their borehole which existed on the said plot, to the Vil-
lage Water Commission of Pyrga, provided that the latter would
supply them with water for their intended building sites. On
10.2.1983 the District Officer of Larnaca informed them that he
was unable to proceed any further with the examination of their
application on the ground of lack of sufficient and suitable water
supply. He further informed them that their offer for the grant of
their borehole to the Village Commission in exchange of supply
of water was not accepted. On 3.3.1983 the applicants requested
the approval of their application for division of their property on
the basis that there was sufficient water supply from their bore-
hole for the needs of the proposed building sites. On 27.8.1983,
the respondent replied that irrespective of the contents of their let-
ter of 3.3.1983, the application of applicants for division of their
land into building sites could not be considered, as the intended
building sites were outside the water supply area of the village of
Pyrga.

The applicants reverted again on the matter by letter dated 13th
October, 1983, persisting on their contention that there was suffi-
cient water supply by means of their borehole and requesting a fi-
nal reply. The respondent by letter dated 31st October, 1983, re-
jected, their application for division of their land into building
sites for the following reasons:

(a) The property was outside any defined water supply area.
(b) The proposed development was not related with any other

development on the area, or with any community. In fact, it
amounted to a kind of scattered development with the object of
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profit which could not be considered as a uniform development.

(c) Such development could not benefit the adjoining village of
Pyrga because it did not amount to a natural expansion of the vill-
ge and its situation was such that it could not organically, become
part of the village, even within the next few years.

(d) Approval of such a development would, in any event, -
create a bad precedent of which other applicants, in similar cases,
would try to get advantage, a fact which would contribute-to the
creation of scattered developments in various parts of the island.

As a result the applicants on 13.1.1984 filed Recourse No. 20/
84, challenging the above decision, which was withdrawn on
26.6.84 after the respondent undertook to re-examine a new ap-
plication by the applicants which would raise new facts for con-
sideration.

On 8.3.1985, the applicants submitted a new application for
the division of their property into 40 building sites instead of 64.
Attached to the said application there was a study of the appli-
cants' architect, as to the division of the land into 40 building
sites in which the opinion was expressed that there was suitable
and sufficient water supply for the needs of the proposed building
sites from the borehole of the applicants. The District Officer of
Larnaca by letter dated 17th October, 1985 communicated to the .
applicants concerned his decision rejecting their application, for
the folowing reasons (as stated therein):

"(a) The property of your clients is situated outside the
fixed boundaries of the water supply of the village.

(b) The provisions of Law 8(0/82 are not satisfied for the
following reasons:- .

(1) It is a scattered type of development which cannot be
considered as a uniform development and
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(i1) It does not contribute in the unification or improvement
of existing housing settlements and does not amount to a prop-
er tourist or other uniform development.”

The applicants, feeling aggrieved by the refusal to grant to
them the division permit sought, filed the present recourse chal-
lenging such decision.

The grounds of law on which the recourse is based are that the
sub judice decision is contrary to the provisions of the Streets and
Buildings (Regulation) Law, Cap. 96; that the respondent failed
to carry out a due or any inquiry; the sub judice decision lacks
due reasoning; it was based on a misconception of fact; that the
respondents relied on the provisions of Law 80/82, whereas the
original application of the applicants was submitted before the en-
actment of such law.

In expounding on his grounds of law, counsel for the apphi-
cants submirted that there was no problem with the water supply
of the building sites in question and that the respondent in refus-
ing the application exercised his discretion in a wrong manner.
According to the contents of the relevant files, counsel added,
there was no objection on the part of the Water Development De-
partment for the supply of water to the intended building sites
from the water supply of Pyrga village.

Furthermore, the respondent failed to carry out an inquiry
whether the water of the borehole of the applicants was fit, as al-
leged by them, for the water supply of the said building sites. In
dealing with the other reasons given by the respondent for refus-
ing the application, counsel argued that this is a repetition of the
same reasons given in the original refusal of the application.

Furthermore, counsel argued, the respondent failed to consider
and give due weight to the plans submitted by the applicants and
the written opinion expressed by their architect and town planner
and relied on the opinion of the Town Planning Department
which did not carry out a proper inquiry before expressing such
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opinion. The suggested development, counsel submitted, is not
contrary to the provisions of Law 80/82, and had the respondent
considered the proposals submitted by the applicants, he would
have reached a different decision. It was further suggested by
counsel for applicants that the refusal was instigated by irrelevant
motives such as the expenditure which the Village Authorities
would have incurred in asphalting the road leading from the vil-
lage to the said building sites disregarding altogether the benefit
which have accrued to the village by such development.

As mentioned earlier, several reasons were given by the re-
spondent for refusing the applicants’ application. 1 shall deal first
with the reason that the property of the applicants is situated out-
side the fixed boundaries of the Water Supply of the village.

Under section 4(1) of the Water (Domestic Purposes) Villége
Supplies Law, Cap. 349, it is provided that -

"In évcry village to which thi§ Law is made to apply the
Village Commissison, with the mukhtar thereof as chairman,
 shall be constituted as a Village Water Commission for the:.

purposes of this Law;

and ﬁnder sub-section (3) of section‘4; it is further provided
that -
~ "The mu'khtar‘ as chairman shali duly carry out the decisions
of the Village Water Commission."” »

The Water Commission of Pyrga village, exercising their pow-
ers under the Law issued Bye-Laws, modelled on the lines of the
Water (Domestic Purposes) Village Supplies (Elea) Bye-Laws,
1950, which were adopted with certain changes as part of the
bye-laws concerning the water supply of Pyrga. These are cited
as the Water (Domestic Purposes) Village Supplies (Pyrga) Regu-
lations, 1973 published in Supplement No. III-of the official Ga-
zette of 1973 at p. 409, under Notification 109/73. These Regula-
tions were amended by Notification Nos 233/77, 124/84 and 11/
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85 published in Supplement No. HI of the official Gazette of the
respective years.

Regulation 4(1) provides as follows:-

"No water from the water supply shall be installed in any
dwelling house or premises in the village without the written
permission of the Water Commission first obtained."

Under sub-paragraph (2) it is provided as folows:-

"Such permission shall be subject to such terms and condi-
tions as the Water Commission may think fit to impose.”

Under sub-paragrah (3) it is further provided that

"No permission shall be granted by the Water Commission un-
der this bye-law without the consent of the District Officer.”

Reg. 5A (4) (1) which was introduced by Not 11/85 provides
as follows:

"5A (4) (1) Av oL aviyreg TOU Xwplov o€ OoLUo vepd To
erLtoEnovy, N Emitpomn Ydatorpoubewag prropel xatd
TNV ®ELoM TNG ®atL £meLTa and TV £yxELon Tov Endpyov va
TaQawEEL T0 duralwpa TEopNeLas TOTLUOV vEQOD ard
v vdatorpopifeia Tov XwpLov yua va xonopuomonBel

~ £Ew amo Ty nepuoyh Y datonpopnBerag wg winyh Ydaro-
mpopiBeLag yio oxomovs akooinong yngs 1 dtaxwoLopot
NG 0t owdneda 1 yia va petageplel oe aveyelpdpevn ou-
wodopun"”.

And the English translation:-
("5A(4) (1) If the needs of the village in drinking water per-
mit it, the Water Commission may at its discretion and after the

approval of the District Officer grant the right of supply of
drinking water from the Water supply of the village for use
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outside the water supply area as a source of water supply for
the purpose of development of land or division of land into
building sites or to be conveyed to a building under construc-
tion").

It is clear from the above Regulation that the competent author-
ity in granting a permit is the Water Commission of the Village,
notwithstanding the fact that the consent of the District Officer is
necessary before the permit is issued. In the present case though
the District Officer in considering applicants’ application for the
division of their land asked for the opinion of the Director of the
Water Development Department on the matter, he never placed the
application of the applicants before the appropriate authority
which was the Water Commisssion of Pyrga village and he dealt
with the matter in his personal capacity. I therefore find that the
District Officer in refusing applicants application on this ground
has failed to act in accordance with the provisions of Regulation
5. Furthermore, as it appears from the relevant file which is be-
fore me the District Officer failed to give due weight to the opin-
ion expressed by the Director of the Water Development Depart-
ment which appears under Note 43 dated 12th September,1985 in
Exhibit 1, and failed to submit such opinion to the Water Com-
mission of Pyrga. It reads as follows:

" Znueiwpo (42) o navw. H véa altnon agopd tov
Suaxwpropd 40 owxomédwv extdg tng Lorvng vdevoewg
MMupywy.

H »owvdtnta ITvpywv vdpodoteital onfpepa txavomoLn-
TG and Tov Aywyd Asumwolag xal vdgyeL oxédro £Tol-
Ko nov va mgofiénetal va viomowndn péoa oto 1986 yia
evioyvon g vdatomgopifeiag Tov XwoLov pe rco)w duva-
UL yemgncm oIV FEQLOYN TOV Xwiov.

Eg 600ov vmigxow :tegl,ewgm Yo vbgo&‘rmon WY tho-
TELVOUEV®V OLKOTTEDWYV OTLO TNV XOLVOTLXTV VOATOTQOUN-
Bela evomyoupan 6mtwg epappocBel o véog-mepl Ydarongo-
miferag Xwplwv (AL Ouaxovg oxomovg) Nopog Keg.
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349. Kavoviopol duvaper tou apbgov 30(1). Av riBeie mpo-
wOnBel n altnon va pov otalel o @hxelhog peTd Tnv £yxRQL-
01 TOV TEALROV SLaywELoROD yia vtode(Eels Twv Staowh-
vioewv.”

In the light of the above note it appears that the inquiry carried
out by the District Officer was not the proper one in the circum-
stances of the case.

Having dealt with the above, I shall next proceed to consider
the other reasons given by the respondent for refusing applicants'
application. Such reasons are based on the provisions of the
Streets and Buildings Regulation (Amendment) Law, 1982 (Law
80/82) and in particular section 2 whereby section 9 of the Streets
and Buildings Regulation Law, Cap. 96 was amended by the ad-
dition of a new sub-section as sub-section (4). Sub-section (4) (a)
provides that no permit shall be granied for the layout or division
of land into separate sites which is outside a water supply area
unless: -

" ... nappodia agyn, agod Aafn v ovpfouviiy Tov Av-
evBuvtov Tov Tpnpotog [Toieodouiag xar Ownoews (ev
TOL5 EQEENS eV Tw TapovTL edaglo kadovpévou 'ondeig
ArevBovtig), iavomolnitot TAfpwg 611 ToUto Ba oupfdin
ELG T}V EVOTLO{NOLY 1) TNV BEATLWOLY VPLOTAUEVOIV OLHLOUWY
1 TNV CUUTAQWOLY TOY 0dxOU SixTUOV EVTOS TV Ud ovd-
TTuELY TEQLOY WV 1 ELG EVIESELYULEVIY TOUQLOTEIXTY 1| dAANYV
eviailay avamTuELy.

Aud TOU 0%0T0Vg EXTTANQWOEWG TNG WG FROELQTTAL TTOOY-
roBéoewg 10 Yrovpywndy Zuufovdiov dud Satdypatog
avutov, dnpoatevopévou ewg trnv enionpov Egnuegida g
Anpoxgatiag, Oa exdidn tag avayraiag 1 embupntdag odn-
ylag ko Ba avabewpn Tavtag 0odxLg oL TEQLOTAGELS METO-

Bariawvtal:

Noeitai T n appodia apyr, LETd CUUPWVOV YVHDRTV
1OV PNOEVIOg AtevBuviov, divata edv onw emBdiin 10
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dnpdaLov ouUEEQOY, TN eyxploel Tov Yroupywxov Zupov-
Alov, va punv anauti] egaopoyiv tTng avwtépw rgotitobioe-
wg, we 10ehe nplver onOTUROY, ?LoYL?;ouev(nv TOV EWBLYV
TEQLOTACEWY EXAOTNG TEQUTTHOEWS. "

And the Enghsh translation:

(".... thé appropriate authority dfter receiving the advice of
the Dlrector of the Department of Town Planning and Housing
(hereinafter in this sub-section referred to as 'the said Direc-
tor), is comipletely satisfiéd that this will contribute to the uni-
fication or the improvemerit of existing housing settlements or
the completion of the road network within the areas under de-
velopment or to an approved tourist or other uniform develop-
ment,.

" For the purposes of fulfilling'the aforesaid prerequisite the

. Council of Ministers by ordet published in the official Gazette

of the Republic, shall issue the necessary or desirable direc-

tions and shall fevise same whenever the circumstances
change: '

. Provided that the appropriate authority, on the cohcurrent
opinion of the said Director, may not, if this i5 necessary in the
public interest, with the consent of the Council of Ministers,
demand the fulfilment of the above prerequisite, as it may con-
sider expendient, having regard to the special circumstances of
each case.")

The Council of Ministers in the exercise of the powers vested
in it by sub-section 4 issued an order dated 1st July, 1983 pub-
lished in Supplément No. III Part I of the official Gazette of the
Republic, dated the 8th July, 1983, embodying directions neces-
sary for the fulfilment of the prereqmsnes of sub-section (4).
Such directions were as follows: - ‘
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(2) EWdixd mpoxetpévor yia eviaia ovatugn, exuwtpo-
oleta amd Tig Mo Tavw Yevixés odnyies Do toxDovy xal ol
axdrovdeg -

(a) wg eviaia avantvEn Bewpeital n owwoting eviaia
QVAITTUEN, 1) TOURLOTLRY VLo AVATTUEN %ol 1) avaTuEn
TOAAATADY Puxaywyikdv SLtevrodivaewy, ep6oo elvou
YmMIG TEXVLUNG koL aofnTixig aTaBung o dnpovgyeital
oY ROTOAANAY TOmOBesia.

(B) n eviala ovamTvEn 8a mpémel va cuvodevetal amd
OxEDLO YEVIRNG BLATAEEWS, ad APYLTEXTOVIRG OYédLa HaL
ondNnoTE GAAO avayraio ywo va anodeiytel v npdBeon
TWV ALTNTWV YLO EXTEAEON TOV £QYOV O0TO TTUVOLD TOV.

(v) EWdixotepa m eviaio ouxiotiks avamttuEn Ba srpémel
v oupuBdidelL oTnv evomoinon xon BEATIWON TWV VPLOTOWUE-
VWV OAOTAXAY T va dnpuovpyel aveEdpTntous xau au-
TOTEAELS OLKLOROVG TTOY Va TTEQLAOUBAVOUY, EXTAG OO0 OLXL-
OTWHES ROVADEG, O GARES ROLVIIPELELS XONTELS, avaioya
HE TNV TEQRLTTWON, OTTWG XWpovg Tpaoivov, yimeda abio-
TadLdv xow dAleg 0BANTIREG SLEUKOAUVOELS, EXTTOLOEVTLXA
woupata, o va. EEVneetel xolvm@el fj GANO un xepdo-
OHOTULXO OXOmO",

And the English translation: -

(L)

(2) Especially, in the case of a uniform development, in addi-
tion to the above general directions the following will apply:

(a) As a uniform development is considered to be the housing
uniform development, the tourist uniform development and the
development of multi entertainment facilities, provided they are of
a high technical and aesthetic level and is created in the suitable
locality;
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(b) the uniform development should be accompanied by a plan
of general arrangement, by architectural plans and anything else
required to prove the intention of ‘the applicants to execute the
work in its totality;

(c) more specifically the uniform housing development should
either contribute to the unification and improvement of the exist-
ing housing settlements or create independent and self-contained
settlements which will comprise, besides housing units, other’
uses for the public interest, according to the case, such as spaces
of green, athletic grounds and other athletic facilities, educational
institutions, and serve the publlc or any other non profit making

purpose. o -

+ The District Officer in the present case acting in compliance
with the provisions of sub-section (4), p'aragréph (a), submitted
applicants’ application to the Director of the Town Planning and
Housing Department for his observations. The Director, having
considered the application, came to the conclusion that the appli-
cation should not be granted for the reasons, inter alia, that the
provisions of Law 80/82 were not complied with, in that (1) the
development was a scattered one and could not be considered as a
uniform development and (ii) Could not coniribute to the unifica:
tion or lmprovemcnt of cxnstmg housing settlements nor did it
amount to a proper tourist or other uniform devclopment .

In the light of the material before me, as explained above, I
find that in the circumstances of the case it was reasonably open
to the District Officer to reject applicants' application for these
reasons.

"The question, however, which remains to be considered is
whether once one of the reasons given by the respondent for re-
fusing the application and in particular the first reason was found
to be wrong, the decision can be upheld on the basis of other law-
ful reasoning.

According to Kyriacopoulos on Greek Administrative Law
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vol. B at p. 337 wrong reasoning of a decision does not lead to
its annulment if the decision can have other legal support. To the
same effect are also the Decisions of the Greek Council of State
666/1936, 1606/1950 and 1850/1950. This principle has also
been adopted in a number of cases of our Supreme Court. Useful
reference may be made to: Papadopoulos v. The Republic (1968)
3 C.L.R. 660, 674; Anthoupolis Ltd. v. The Republic (1980) 3
C.L.R. 296, 302 - 303; Constantinou v. The Republic (1985) 3
C.L.R. 1142, 1148; Spyrou v. The Republic (1973) 3 C.L.R.
478 where it was held (at p. 484) that: -

"It is, however, open to an administrative judge - and I am
dealing with these cases in such a capacity - to uphold the va-
lidity of an administrative decision on the basis of a lawful rea-
soning therefor even though such reasoning is different from
the reasoning given by the administration for reaching such de-
cision and even if the reasoning given by the administration is
legally defective (see, inter alia, the decisions of the Greek
Council of State in Cases 48/1968, 132/1969, 2134/1969 and
2238/1970)".

In the circumstances of the present case I have come to the
conclusion that the decision of the respondent can have legal sup-
port as explained above and it can be upheld on the basis of law-
ful reasoning notwithstanding the fact that one of the reasons giv-
€n was wrong.

The recourse therefore fails and is hereby dismissed but in the
circumnstances I make no order for costs.

Recourse dismissed.
No order as to costs.
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