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[KOURRIS, I}
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
I-‘lARIS TH’EO‘DORIDES, : o

Applicant,

THE CENTRAL BANK OF CYPRUS,
Respondent.

(Case No. 565/86).

Constitutional Law—Subsidiary Legislation—Whether Article 54 or 58 of the
Constitution restricts the power of the legislature to confer on any organ,
other than the Council of Ministers, the power to make regulations—
Question answered in the negative.

5  Cemral Bank—Disciplinary proceedings—The Central Bank of Cyprus Em-
ployees (Conditions of Service) Regulations, 1983, Regs. 39-43—Effect
and construction of.

Reasoning of an administrative act—May be supplemenied from the material in
the file.

10  Disciptinary sentence—Severity of—Judicial comro!—l’rincibles applicable.

Constitutional Law—Nullum Delictum sine lege—Constitution, Article 12.1—
Not applicable to disciplinary matters.

Disciplinary O_ﬁ“encesa—Principle of nullum delictum sine lege not applicable—
Conduct may amount to an offence, notwithstanding absence of provision .

15 making it an offence.

Construction of statute s—resumption against retrospecuvuy—Not applicable
to procedural matiers.
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Administrative aci—Individual (atopixr) act based on regulatory (yevix)

act—Effect on validity of the individual act of a declaration that the latter act
is void.

The disciplinary dismissal of the applicant from his position with the
Central Bank as from 5.6.79 was annulled by this Court, on the ground
that the Regulations, pursuant to which the disciplinary proceedings were
taken place, were invalid.

However, prior to that Judgment, the Central Bank of Cyprus Employ-
ees (Conditions of Service) Regulations, (1983) (P.1.189/83) were pub-
lished in the Official Gazette of the Republic, Supplement 111 (I) No. 1879
dated 5.9.1983 (hereinafter 10 be referred to as "The Regulations™).

Following the issuance of the said Judgment the applicant was interdi-
cied as from 12.3.85, and now disciplinary proceedings were initiated
against him under the Regulations for the same disciplinary offence, in re-
spect of which he had been dismissed on 6.6.77 by the annulled decision
i.e. persistent absence from duty. Eventually the applicant was again dis-
missed as from 6.9.85.

Hence this recourse.
The grounds relied upon by applicant in support of the recourse are:

(a) that the Central Bank of Cyprus Employees (Conditions of Service)
Regulations 1983, are void because the enabling section, s. 13(2) of the

Central Bank Law, 1963, (Law 48/63 as amended by Law 10/79) is uncon-

slilutional.
(b} the respondent bank failed to comply with Regulations 39 - 43.

The argument was that disciplinary proceedings are held before the in-
vestigating committee set up under s. 39(2) and that the Governor and the
personnel commiltee acting under Regulation 39(3) are bound by the find-
ings of the investigaling committee which has the opportunity to hear wit-
nesses testilying and that the function of the Governor is lo impose a sen-
tence on the person found guilty by the investigating commitice on the
advice of the Personnel Committee,

(c) there has been no due reasoning and abuse of power in imposing the
sentence of dismissal upon the applicant.

(d) the members composing the investigating committee in the case un-
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der review were the same persons who composed the investigating commit-
tee in the previous proceedings which werc Lhe subject of Recourse 27779
and who heard the disciplinary offences in their merits and thus the rules of
natural justice have been violated.

(e} the appointment of the persons, who composcd the investigating
committee, was invalid, in that it was madc under the previous Regulations,
which were declared invalid by the Court as aforesaid.

(f) The Regulations cannol have reirospective effect unless this is per-
mitted by the enabling law.

(g) The respondent Bank wrongly interdicied the applicant, because ac-
cording to Regulation 42 interdiction can only be imposed afler the hearing
before the Governor and the Personncl Commiuce under regulation 39 (3)
and after a decision for his dismissal has been 1aken by the disciplinary or-
gan. Such interdiction denoted bias against the appticant.

Held, dismissing the recourse: (1) The regulations arc not contrary 0
Article 54(g) and 58 of the Constitution. Neither Article 54 nor Article 58 of
the Constitution can be construcd as restricting the power of Lthe legislature
to confer power to make subsidiary legislation (0 ¢xeculive organs other
than the Council of Ministers, as for instance 10 a Minister.

It is clear that disciplinary matters under Regulation 39 are deah with in
two stages: (a) the stage of the investigation by the invesligaling commilec
under Regulation 39(2) and (b} the disciplinary proceedings by the Govern-
or with the Personnel Commitiee under Regulation 39(3). The function of
the Committee of Regulation 39(2) is to investigate inio the alleged discipli-
nary offence by taking statements from various persons and to prepare a rc-
port and submit it together with any documentary evidence to the Governor.
Its duty is 10 ascenain whether a disciplinary offence is disclosed in order Lo
bring a charge against the person concerncd, whercupon the Govemor, 0-
gether with the members of the personnel commilice set up under Regula-
tion 39(3) proceed to hear the disciplinary charge,

This is indeed, the procedure followed in this casc.

(3) The allegation for lack of duc rcasoning has no substance. Reason-
ing may be supplemented from the material in the file. In any cvent the se-
verity of the sentence is not subject to judicial conirol.

{(4) The members of the Commitice set up under Regulation 39(3), who

heard the case, did not hear the merits of the case during the annulled proceed-
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ings. It follows that there has been no violation of the Rules of Natural Jus-
tice.

(5) Individual (avopwéc) administrative acts based on regulatory ad-
ministrative acts (yevinég doumuinég mophkeis), which have been declared
void, are not automatically void, but voidable, if challenged within the pre-
scribed time limit. It follows that in this case the appointments of the mem-
bers of the investigating commitiee are not invalid.

(6) Arucle 12.1 of the Constitution establishing the principle "Nullum
delictum sine lege” is not applicable o disciplinary matters, The presump-
tion against retrospectivity is not applicable to procedural matters. Moreo-
ver, conduct of a public officer, if incompatible with his responsibilities,
duties or status as such, may be found to amount to a disciplinary offence
even if there is no particular legal provision prohibiting such conduct.

(7) The interpretation given to Regulation 18 by counsel for applicant
renders it meaningless. Indeed, what is the need of interdiction, if it can
only be imposed after dismissal? This Court is inclined to accept the view
of counsel for the respondent that Regulation 42 sets up two prerequisites
for the interdiction, i.e. (a) the personnel committee "must be of the view
that it is in the interest of the bank that the employee should cease (o exer-
cise the powers and functions of his office instantly”; and (b) "the proceed-
ings for his dismissal are being or aboul 1o be taken”,

Recourse dismissed.
No order as to costs.

Cases referred io:

Theodorides v, The Central Bank of Cyprus (1985) 3 C.L.R. 721;

The President of the Republic v. The House of Representatives (1986) 3
C.L.R. 1168;

Police v. Hondrou, 3 R.S.C.C. 82;

The Republic v. Mozoras (1970) 3 C.L.R. 210;
Papageorghiou v. The Republic (1983) 3 CL.R. 775;
Solomou v. The Republic (1984) 3 CLR. 533;

Theodorides v. Ploussiou (1976) 3 C.L.R. 319;
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Board of Registration of Architects and Civil Engineers v. Kyridkides
(1966) 3 C.L.R. 640,

Georghiades v. The Republic (1969) 3 C.L.R. 396;

Enotiades v. The Republic (1971) 3 C.L.R. 409;

Georghiades v. The Republic (1970) 3 C.L.R. 380.
Recourse.

Recourse against the decision of the respondent to dismiss ap-
plicant from the service of the Bank.

A. Pandelides, for the applicant.
L. Koursoumba (Mrs.), for the respondent.
Cur. adv. vult.

KOURRIS J. read the following judgment. The applicant by
this recourse, seeks a declaration of the Court that the decision of
the Governor of the Central Bank which was communicated to
the applicant by a letter dated 6.9.1986, by means of which the
applicant was dismissed from the service of the Bank, is null and
void and of no effect whatsoever.

The facts of this case go back in 1977 and shortly are as fol-
lows: -

The applicant has been in the service of the Central Bank of
Cyprus as from st February, 1969, initially as Clerk Il and as -
from 1st May, 1976, as Assistant Cashier.

On the 28th July, 1977, the Governor of the respondent Bank
appointed an investigating committee in accordance with Regula-
tion 39 of the Central Bank of Cyprus Employees (Conditions of
Service) Regulations, 1964, to examine charges against the appli-

¢
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cant for neglect of duty and/or non-compliance with the Currency
Regulations and also for absence from duty without leave w.e.f.
6th June, 1977.

The investigating committee submitted its report to the Gov-
ermor of the respondent bank of the 12th Aprit, 1979, who, after
considering it, in consultation with the personnel committee,
found applicant guilty of both charges.

Regarding the charge of absence from duty without leave, the
commitiee advised the Governor to impose the punishment of dis-
missal which is provided by Regulation 39(3) para (f) of the Reg-

-ulations. Regarding the charge of neglect of duty, and/or non-
comphance with the Currency Regulations, though the committee
concluded that applicant was guilty of serious neglect of duty and
non-compliance with rules relating to the duties of currency offi-
cers, they did not recommend the imposition of any punishment
on the applicant in view of the fact that the committee had already
recommended his dismissal under the charge of absence from
duty without leave. Following this recommendaction, of the per-
sonnel committee, the respondent Bank dismissed him from the
service of the bank w.e.f. 5th June, 1979.

The applicant, feeling aggrieved, filed a recourse No. 277/79

against the decision of the Governor of the respondent Bank and
on 7.3.1985 the Court delivered its judgment annulling the deci-
sion on the ground that the Central Bank of Cyprus Employees
(Conditions of Service) Regulations, 1964, pursuant to which
those disciplinary proceedings had taken place, were void be-
cause they had not been properly published. (See Theodorides v.
The Central Bank of Cyprus, (1985) 3 C.L.R. 721).

However, prior to that Judgment, the Central Bank of Cyprus
Employees (Conditions of Service) Regulation, (1983) (P.1. 189/
83) were published in the Official Gazette of the Republic, Sup-
plement III (I) No. 1879 dated 5.9.1983 (hereinafter to be re-
ferred to as "The Regulations™).
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Following the judgment of 7.3.1985, the Governor of the
Central Bank, in consultation with the personnel department, ex-
amined the case of the applicant in the light of the aforesaid deci-
sion of the Supreme Court and interdicted the applicant from his
duties as from 12.3.1985 by virtue of Regulation 42. It was also
decided to enquire into the disciplinary offence of extensive ab-
sence from duty without leave from 6th June, 1977, and the ap-
plicant was notified by the Governor on the same date.

Thereafter, in compliance with the aforesaid decision, an in-
vestigating committee was set up by virtue of Regulation 39(2) to
enquire into the offence committed by the applicant. In compli-
ance with Regulation 39(2) the investigating committee consisted
of three members, two of which, namely Spyros Stavrou and
Sofronis Sofroniou, were appointed by the Governor from
among the staff of the bank, and the third, namely, Yiangos laco-
vou, was nominated by the Branch Commitiee of ETYK from
among the members of the bank; all three holding office higher in
rank than the applicant.

The investigating committee enquire into the matter at numer-
ous meetings held on 18.4.1985, 25.4.1985, 22.5.1985,
12.6.1985, 3.7.1985 and 6.7.1985. On 10.7.1985 it submitted a
report with its findings together with all evidence considered by it
and minutes of all its meetings to the Governor. (See Red 31 in
exhibit X).

In view of the findings of the investigating commitiee, the
Govemor, in consultation with the Personnel Committee proceed-
ed pursuant to Regulation 39(3), to consider the case. On
24.9.1985, the applicant was notified accordingly and a copy of
the report of the investigating committee together with all evi- .
dence submitted thereto, was at that stage communicated to him.

The charge of extensive absence from duty without leave from
6th June, 1977, was brought against the applicant to which he
pleaded not guilty through his advocate. (See Red 33 of exhibit
X). At a series of meetings, the Governor of the bank in council
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with the personnel committee considered the disciplinary offence;
it summoned witnesses and heard evidence in the presence of ap-
phcant's counsel, Mr. Antis Pantelides, heard applicant himself
testifying in his case, and further heard the advocate for the appli-
cant and considered all legal issues raised by him. (See Red 33 -
38 in exhibit X). The above minutes were sent to applicant’s
counsel on 11.4.1986.

On 28.5.1986, the personnel committee at its final meeting on
the matter, considered, and decided on all legal issues raised be-
fore it by counsel for the applicant and found the applicant guilty
of the offence charged and further decided, pursuant to Regula-
tion 39(3) to advise the Governor that the offence committed by
the applicant justified the imposition of the punishment of dismis-
sal. (Red 40 in exhibit X).

On 28.8.1986, the Governor of the respondent bank by letter
10 the applicant informed him of the conclusions and advice of the
Personnel Committee as aforesaid, and invited him to express his
view on that (Red 41 of exhibit X).

Counsel for the applicant, Mr. Pantelides, by his letter dated
2.9.1986, informed the Govemor that his client stated again what
had been stated by him and on his behalf during the hearings be-
fore the commitee; further, he requested that it be taken into con-
sideration the fact that his client was already in Australia when the
bank refused to accept his resignation. (See red 42 in exhibit X).
On 5.9.1986, the Governor of the Central Bank informed the ap-
plicant by letter that he had duly considered the contents of coun-
sel's letter of 2.9.1986, but he considered that the offence com-
mitted by the applicant did not justify any other course but the
imposition of the punishment of dismissal and, therefore, his ser-
vice at the Central Bank of Cyprus was terminated as from the
following day, 6.9.1985 (See Red 43 in exhibit X). Hence the
present recourse.

The main contentions of learned counsel for the applicant are: -
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(a) that the Central Bank of Cyprus Employees (Conditions of
Service) Regulations 1983, are void because the enabling section,
s.13(2) of the Central Bank Law, 1963, (L.aw 48/63 as amended
by Law 10/79) is unconstitutional.

(b) the respondent bank failed to comply with Regulations 39 -
43; and

(c) there has been no due reasoning and abuse of power in im-
posing the sentence of dismissal upon the applicant.

With regard to the first point above, learned counsel for the ap-
plicant contended that the said regulations are void because the
enabling section, 5.13(2) of the Central Bank Law, 48/63, (as
amended by Law 10/79), is unconstitutional, because it is con-
trary to Articles 54(g) and 58 of the Constitution, in that it confers
power to make regulations "upon the approval of the Minister",
whereas, in his submission, such power can only be conferred
upon the Council of Ministers. Consequently, he said, the pro-
ceedings for applicant's dismissal are invalid.

Counsel for the respondent committee argued that the regula-
tions are not contrary to Articles 54(g) and 58 of the Constitution
because Article 54 of the Constitution is not of an exclusionary
nature and Article 58 simply enumerates indicatively the powers
of the Minister.

1 have given careful consideration to this point and | have
reached the conclusion that the said regulations are not contrary to
Article 54(g) and 58 of the Constitution. In my opinion, neither
Article 54 nor Article 58 of the Constitution can be construed as
restricting the power of the legislature to confer power to make
subsidiary legislation to executive organs other than the Council
of Ministers, as for instance to a Minister. | agree with learned”
counsel for the respondent that Article 54 of the Consttution is
not of an exclusionary nature irrespective of the fact that para-
graph (g) thereof expressly makes the existence and extent of
such power subject to a provision in the law to that effect, and,
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on the other hand, Article 58 simply enumerates indicatively the
powers of the Minister. There is nothing to prevent the House of
Representatives from giving legislative authorization io exercise
subsidiary legislative power to a Minister. Neither Article 54 or
58 of the Constitution prevent the House of Representatives from
doing so. The constitutional provisions do not prevent the House
of K »presentatives from delegating its power to make subsidiary
legisl tion to executive organs and neither Article 54 nor Article
58 exc'ude the legislative authorization 10 exercise subsidiary leg-
islative power given on each occasion by a law of the House of
Representatives to a Minister. In the Reference of The President
of the Republic v. The House of Representatives, (1986) 3
C.L.R. 1168, the Supreme Court held, inter alia, at p. 1172 as
follows; -

"1. The exercise by the Council of Ministers of its power to
make regulations under Article 54(g) of the Constitution, does
not amount to the exercise of autonomous legislative power
but it is the exercise of subsidiary legistative power pursuant 1o
the legislative authorization given to it on each particular occa-
sion by a law of the House of Representatives”.

Also, in the case of Police v. Hondrou, 3 R.§.C.C. 82, it was
held atp. 85: -

"There is nothing in our Constitution to prevent the House
of Representatives from delegating 1ts power to legislate to
other organs in the Republic in accordance with the accepted
principles of constitutional law and the doctrine of delegated
legislation.”

Support also is to be found in Daktoglu Genikon Dioikitikon
Dikeon, 2nd edn. (1984), pp. 56 and 69 and paras. 173 - 176
and 186, and Stassinopoullos Dikeon ton Dioikitikon Praxeon,
(1951) pp. 7 - 12.

In conclusion, I think that the constitutional provisions do not
expressly or impliedly limit the power of the Legislature, nor do
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they expressly or impliedly confine it so that such legislative au-
thorization can only be given to the Council of Ministers.

For these reasons, this point fails.

Learned counsel for the applicant submitted that the respondent
bank failed to comply with Regulations 39 and 43. He contended
that disciplinary proceedings are held berofe the investigating
committee set up under $.39(2) and that the Governor and the
personnel committee acting under regulation 39 (3) are bound by -
the findings of investigating committee which had the opportunity
to hear witnesses testifying and that the function of the Governor
is to impose a sentence on the person found guilty by the investi-
gating committee on the advice of the Personnel Committee.

The contention of learned counsel for the applicant is that the
investigating committee acted contrary to Regulations 39 and 43
(c) and (d) in that the investigating committee did not hear wit-
nesses in the presence of counsel for the person charged and did
not call witnesses on behalf of the person charged as requested by
counsel for the applicant. He argued that the disciplinary proceed-
ings are held by the investigating committee and that the sole
function of the Governor is, on the advice of the Personnel Com-
mitiee (o impose sentence on the person found guilty by the in-
vestigating committee.

Learned counsel for the respondent bank submitted that the
function of the investigating committee is to carry out investiga-
tion into an alleged disciplinary offence and to submit a report to
the Governor and that the Governor, with the Personnel Commit-
tee is conducting the disciplinary proceedings and if the person
charged is found guilty then he imposes a sentence on the advice
of the personnel committee.

\
It is pertinent at this stage to set out Regulations 39 and 43: -

"39.-(1) Iewbapywma pétpa duvatdv va Angbwolv
evavtiov vuralinilov duvduelr Twv TPOVOLWOV Twv
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rapoypdgwy (2), (3) ®at (4) Tov napdviog Kavoviopon,
LS QUTA00C TOG TEQLRTMUELS ®ab' ag o vtdAinhog eivay
évoxog olaodnmote moQaPdoewg 1 apeleiag radnixoviog
duvapuer owovdnnote Kavoviopov 1 eug mepimtwaoly pun
CUUUOQPUWOEWS TTEOS OLOVONTOTE RAVOVLOUOY VOULUOV
dLaTaynv 1 EYRURALOV TOU ALONTOV 1 8L avaQurooToV
OLtywyny ev TN eXTEAL0EL Twv ®aBnuoéviwy Tov 1 ELG
neginTwoly ®atadinng avtov 81 adixnua aQopwv g
avi,0unov mEAELY 1 elg meplntwowy xad' nv ovtog M0eke
xaradirootn vid Auactniov eig QuAdrioly dud repiodov
vrepPalvovoay Tag entd nrépag.

(2) Ocdnis eyelpetan Bépa Apewg melbagyirdv uétpwv
EVOVTIOV VITaAAAov, SLEEGyETOL £QEVVA VO ETLTROTIG
WTOTEAOUUEVIG EX TOLOV HELDV, EE wv Ta SV dopilovral
€% TOV TRocwmxov Tng Teamétng vid Tov Alowxnton, To O
ETEQOV UTTOOELXVUETOL EX TWV UEAWV TOU QOCWITLXOY TNG
Toomélng vnd ng Khadwwng Emitpomig 1tng
evoLageQopévng Zuviexviag, voovpévou OTL mavra T
Towawta uéEAn g Emitponig Ha natéxwal BEgerg avwtépag
L5 Babuodv exelvng Tov vitaAirov xal' ov Aapfdvoval
newBapyind pétpa. H toLadtn emiTomny, ouvioTwpévn ev
EXA0TY) MEQLLTWOEL WG AVTEQW AVOPEQETAL, VIOPRGAAeL
eéxOeaLv Twv TOQLONATWY AUTHG TEOG TOV Atotninyv.

(3) Tnpovpévwy Twv dtatdEewy Tov Kavoviopol 43, 1
EXOEOLS TNG ETLTROTG EQEVVNS, SLOQLLOMEVNS duvAaeL TG
ragaypdpov (2) tov nagdviog Kavoviopuol, opot ued’
OLOOONTTOTE POQTVQILOG XOTIOLLOTTOLOUPEVNS VITEQR M HATG
10v evilagepopévor vmariiiov, eEetdletan vwd tov
Awouxntov ev ovpfouhiw petd g Emrpomng IIgoowmtiiov
AROL O ALOLXNTTIG, EVEQY(MV CUNPUIVIG TTYOG YVWROIOTNOLY
g Emtoomnnig [Tpoowtixov (Ilpocwmixoy,) duvata va
eMUBGEAN OLAVONTTOTE EX TWV OXOMOVBWY TOLVQYV:

(a) EximinELy
(B) Avaxomny xoonynoEws TEocavEnTEwg
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(¥) AvafBoiv xopnymoews npocgavEncewg
(d) YroBuBaoudv fabuo 1 Béoewsg

() YOYREWTIXV aguinoETnoLy

©) Ardruouv.

(4) To evegyétnua tng augioriag Ba didnton eig Tov
HOTNYOQOVPEVOV VITAAATAOV.

..............................................................................................

43. Eig andoag tag MEQUITAOELS Tag eEeTalonévag
duvduet Tov Kavoviopuot 39 xau tng magaypdgpou (2) Tovu
Kavoviopov 41, déov dmwg tnowdviar ou axdrovBou
ROVOVEC: 4

(a) O vrdAhniog déov 6w ELBOTOLTAL YOOITHIG TTEQL
Twv AOywv dU' oug oxomeital N exLPORY TOWWTG, WG raL TTEQL
NG GHOTOUPEVTG TTOLVIIG.

(B) O vadghinhog duwarovtal Gmwg yvwpiln tdvia ta
YEYOVOTA NG %At  auTov unobioews xal Ba Sidntal e
avtévy mwaoca evralQlo UNEQOOTiOEWS EAUTOU AHaAl
arodeiEews g abwdtndg Tou.

(y) O vrAAINAOG dLnoLoUTOL OTIWE TOQEVRIOHETOL HATH
v dudguerav ng eEeTdoewg tng VITOBETEWS TOU RAL, EAV
eEetdlwvtal udptupes, va BETN e1g AUTOUE EQWTNOELS.

() 'Eyypagor paptuplol dev Ba ypnoipomorwvial
evavilov tov umaliniou, EXTOG €4V TRONYOUUEVRS
napaywendn ewg aviov aviiypagov 1 n gvroigia va.
YVOQRIOM TO TEQLEXOUEVOV TWV TOLOVTMY UAOTUQLDV."

It is clear that disciplinary matters under Regulation 39 are

dealt with in two stages: (a) the stage of the investigation by the
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investigating commiitee under Regulation 39(2) and (b} the disci-
plinary proceedings by the Governor with the Personnel Commit-
tee under Regulation 39(3). Under Regulation 39(2) the investi-
gation is carried out by a commitiee consisting of three members,
two of which are appointed by the Governor, and the third is
nominated by the Branch Committee of the union concerned of
the staff of the bank, all holding offices higher in rank than the
employee under investigation. | hold the view that its function is
to investigate into the alleged disciplinary offence by taking state-
ments from various persons and to prepare a report and submit it
together with any documentary evidence to the Governor. Its duty
is to ascertain whether a disciplinary offence is disclosed in order
to bring a charge against the person concerned, whereupon the
Govemor, together with the members of the personnel committee
set up under Regulation 39(3) proceed to hear the disciplinary
charge. The function of the committee set up under Regulation
39(3) is to hear witnesses, to listen to their cross-examination by
counsel representing the person charged, to hear any witnesses
called by the person charged, and to hear the evidence of the per-
son charged and if they found him guilty then the Governor will
impose sentence on the advice of the personnel committee.

In the present case the investigating committee which was set
up under Regulation 39(2) carried out an investigation into the al-
leged offence and having obtained statements from various per-
sons, it submitted its report to the Governor of the respondent
bank and the applicant was charged, to which he pleaded guilty,
and the hearing of the case proceeded before the Governor in
council with the Personnel Committee under Regulation 39(3).
Applicant's counsel was present at all meetings and he cross-
examined the witnesses and he then called the applicant to give
evidence. He also raised a number of legal points. This commit-
tee, having evaluated the evidence before it and having heard
counsel for the applicant, found the applicant guilty of the disci-
plinary offence of extensive absence from duty without leave
from 6th June, 1987 and then the Governor proceeded to impose
sentence on the advice of the personnel committee in accordance
with Regulation 39(2).
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In my view, the relevant provisions of the regulations have
been complied with. Applicant had a copy of the report of the in-
vestigating committee to the Governor, and during the hearing
witnesses were examined in the presence of his counsel and were
cross-examined by him and generally all safeguards relating to a
fair hearing had been complied with and there has been no viola-
tion of the Rules of Natural Justice.

[n view of the above, this point also fails,

Leamned counsel for the applicant alleged that the decision of
the respondent bank contained in the letter of the Governor of
5.9.1986 lacks due reasoning in that the Governor in the said let-
ter simply states that the offence of the applicant merits the pun-
ishment of dismissal.

I think that this ground is not valid and fails because the letter
of the Governor of 5.9.1986 expressly refers to his previous’iet-
ter to the applicant of 28.8.1986 to which the minutes of the rele-
vant meeting of 28.5.1986 were attached, containing a reasoned
decision of the committee to advise the Governor as it did. (See
Red 40 - 43).

Further, it 1s a well-settled principle of administrative law that
a decision is duly reasoned in all respects even if an administra-
tive organ does not report in detail every aspect dealt with by it
and any reasoning that may be found to be lacking may be sup-
plemented from the files. In the present case there is ample mate-
rial in the files supplementing the decision of the Governor.

Another argument advanced by learned counsel for the appli-
cant with regard to the sentence is that relating to the severity of
the sentence.

It is well-established that an administrative court cannot inter-
fere with the discretion of the sentencing organ in passing sen-
tence and the severity, as such, of a disciplinary sanction cannot
be tested and decided upon by means of a recourse under Article
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146. (See The Republic v. Mozoras, (1970) 3 C.L.R. 210, de-
cided by the Full Bench where Triantafyllides, J. (as he then
was), said at p. 221: -

"Lastly I have to deal with the contention - again not deci-
ded by the trial Judge, once he had annulled the dismissal of
the respondent - that the disciplinary punishment imposed on
the respondent was excessive. The short answer to this is that
failing any legislative provisions entitling this Court, in the ex-
ercise of its competence under Article 146, to decide on the
substance of certain aspects of disciplinary matters, (and it
would be in the interests of justice if such provisions came to
be enacted here, as in Greece), the severity, as such of a disci-
plinary sanction cannot be tested and decided upon by means
of a recourse under Article’ 146. (See Kyriakopoullos on
Greek Administrative Law, 4th edn., Vol. I, p. 305, p.
308)."

This case was followed in a number of cases such as, inter
alia, Papageorghiou v. The Republic. (1983) 3 C.L.R. 775 and
Solomou v. The Republic, (1984) 3 CL.R. 533,

I now propose to deal with the other issues raised by counsel
for the applicant.

One of the issues is that the members composing the investi-
gating committee in the case under review were the same persons
who composed the investigating committee in the previous pro-
ceedings which were the subject of Recourse 277/79 and who
heard the disciplinary offences in their merits and thus the rules of
natural justice have been violated.

Whatever the position was in Case No. 277/79, it is clear in
the present case that the members of the investigating committee
set up under Regulation 39(2) were not the same members who
composed the committee set up under Regulation 39(3) who
heard the disciplinary offence on its merits and it is also clear that
these persons did not hear the disciplinary offence on its merits
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on the previous occasion which gave rise to Recourse No. 277/
79. In short, the persons who tried the applicant on the previous
occasion are not the same persons who tried the applicant under
Regulation 39(3) in the present proceedings. Therefore, there has
been no violation of the rules of natural justice and this issue
fails.

Another ground for annulment advanced by learned counsel
for the applicant is that the investigating committee set up under
Regulation 39(2) was composed contrary to the said regulations.
Learned counsel argued that since the members of the investigat-
ing committee were appointed to the post held by them at the ma-
terial time, under the provisions of the 1964 Regulations, and as
the regulations in question had been held by the Supreme Court to
have been invalidly enacted, (Theodorides v. Central Bank,
(1985) 3 C.L.R. 721), the appointments of the said persons were
invalid and, consequently, the investigating committee was im-
properly composed, and as a result, the whole procedure ought to
be annuiled.

I do not think that this point can stand as Daktoglou states in
his Treatise on Administrative Law, 2nd end. 1984, at pp. 56 -
57, among the important differences between regulations, i.e.
"kanonistikes dikitikes praxis" and "atomikes dikitikes praxis ",
i.e. appointments, promotions etc., is that the former is revocable
for the future (ex nunc) whereas the latter is revocable retrospec-
tively (ex tunc). Therefore, the "atomikes praxis”, based on in-
valid "kanonistikes praxis” which have been declared void are not
automatically void but are voidable and can be so declared by the
Administrative Court if challenged within the prescribed time-
limit. Therefore, an administrative court when declaring legisla-
tion uncostitutional, does not do so for all purposes but only in
relation to the act which is the subject matter of the recourse be-
fore it. (See Theodorides v. Plousiou, (1976) 3 C.L.R. 319) It
follows, that though the 1964 Regulations had been held invalid
for the purposes of the disciplinary proceedings in relation to
which they were challenged, their invalidity in no way affects ap-
pointments made prior to that pronouncement and, therefore, the
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appointments and for promotions of members of the investigating
committee are still valid.

The next point raised by learned counsel for the applicant is
that the said Regulations cannot have retrospective effect unless
this is permitted by the enabling law.

It is well - settled that legislation cannot be challenged on
grounds of uncostitutionality or illegality unless it is relevant to
the special issue. (Theodorides v. Ploussiou, (1976) 3 C.L..R.
319; Board of Registration of Architects and Civil Engineers v.
Kyriakides, (1966) 3 C.L.R. 640. both cases decided by the Full
Bench of the Supreme Court).

I think that the issue of the retrospectivity of Regulations 189/
83 is not relevant to the case in hand because the proceedings
challenged commenced after the publication of the relevant Regu-
lations. For the conduct of the applicant to become punishable un-
der the regulations published in 1983, it is not necessary that such
regulations should have retrospective effect so that it would have
constituted an offence at that time.

I agree with the submission of learned counsel for the respon-
dent bank that the principle of nullum delictum sine lege, which is
given effect to by the first part of paragraph 1 ofArticle 12 of the
Constitution, which provides that "no person shall be guilty of
an offence on account of any act or omission which did not con-
stitute an offence under the law at the time when it was commit-
ted”, has no application to disciplinary matiers because of the nature
of the status of the public officers. (Georghiades v. The Republic,
(1969) 3 C.L.R. 396 at pp. 403 - 404). This case was reversed on
appeal but on other grounds.

Again, the presumption against retrospectivity is not applicable
to procedural matters. See Enotiades v. The Republic, (1971) 3
C.L.R. 409 where at p. 414 it is stated "In relation to disciplinary
matters the principle of nullum delictumn sine lege is not applicable.”
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Further, even if no specific legislation existed at the time of the
conduct of the applicant rendering it an offence, then if the con-
duct of a public officer is incompatible with his responsibilities,
duties or status as such, may be found to amount to a discipli-
nary offence even if there is no particular legal provision prohibit-
ing such conduct. (See Georghiades v. The Republic, (1970) 3
C.L.R. 380 at p. 399.) And it is clear that extensive absence from
duty i.e. from 6.6.1977 ull 19.5.1978, without leave, is incom-
patible with the responsibilities, duties or status of an employee.

Lastly, counsel for the applicant alleged that the respondent
bank has wrongly interdicted the applicant before the commence-
ment of the inquiry by the investigating committee. He contended
that this was contrary to Regulation 42 and went on to say that by
interdicting the applicant at that stage indicates that the respon-
dent was biased against the applicant. He argued that according to
Regulation 42 interdiction can only be imposed after the hearing
before the Governor and the Personnel Committee under Regula-
tion 39(3) and after a decision for his dismissal has been taken by
the disciplinary organ, and he said that the interdiction before that
stage in the proceedings denotes bias against the person charged.

Regulation 42 reads as follows:-

42.- (1) Edv xatémv eEetdoewg pudg vobioewg n
Emvtpom ITpoowmixov ®pivn 6TL vadAiniog déov 6mwg,
YOOV Twv Cupugpepdviwy Tng Toamélng, navon aptowg va
EVOORY T EX TNG DE0EWG TOU ATOQQEOVTA SLXALDUATA XAL
XOONROVTA, O ALOWNTNG EVEQYDV OCURQOVWS OGS
yvopuoddinowv tng Emvtpomiig IIpoowrixkov, Oéter umd
duaBeqpndtnTa ToV VTAAAIAOY ARAYOQEVWY TNV VT ' QUTOV
EVAORNOLY Twv eX TNG DETEWG TOV AWTOQPEOVIWY dtxaLwpdTev
®xal HoaOyroéviwy, vooupévou OtL Aappfavovroar 1 OTL
enineLvral va AngBoou pétpa mepl aroAvosws Tov 1 6TL 0UT0g
gvplonetar vd molvixnv diwErv. Katd v duapgxela tng
dwaBeopdnrog o vaiinrog Ba Aaupdvn o fulov Twv

aROAARY TOV.
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(2) Edv n melBapyxn dlwklg evavtiov vailniov oev
1i0eAe watainEeL eLg Ty andAuaoly 1 v emPBOAV e1g avtdy
GAANG TOLVIG 1] ELG TNV RATAGIXNY AVTOV ERL TNG TOLVIXTG
SLdhEewg, 0UTOG SLHALOUTAL ELG TNV TANEN AVEANYLY TV
aroAafwy Tov, w¢ edv ovtog dev eixe t1ebn vmod
duaBeqipdnTa.

Learned counsel for the respondent argued that the procedure
followed by the respondent bank was correct and she said that
Regulation 42 sets out two conditions that must be satisfied for
the Governor to interdict an employee upon consideration of a
case against him, namely that () the personnel commitiee "must
be of the view that it is in the interest of the bank that the emplo-
yee should cease to exercise the powers and functions of his of-
fice instantly™; and (b) "the proceedings for his dismissal are be-
ing or about to be taken".

She went on to say that "during the period of the interdiction
the employee shall receive one-half of his emoluments”. She in-
vited the Court to find that on the true construction of Regulation
42 the Governor, on the advice of the personnel committee when
investigation is about to commence or is in progress, in a discipli-
nary offence which is a serious one which may lead to dismissal,
and it is in the interest of the bank that the employee under inves-
tigation should cease to exercise his duties, may interdict him.
She said that this is supported also by Regulation 42(2) which
provides that in case the proceedings do not result in the dismissal
.or other punishment of the employee, he shall be entitled to the
full amount of emoluments.

I have given anxious consideration to this point in view of the
wording of Regulation 42 and I think, if [ were to accept the con-
struction given to Regulation 42 by learned counsel for the appli-
cant, it would lead to an absurdity because if the Governor can
only interdict an employee after the hearing before the disciplinary
organ was completed under Regulation 39(3) and after the deci-
sion to dismiss an employee is taken, then interdiction is mean-
ingless and will serve no purpose, for if the person is found
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guilty and a decision is taken to dismiss him, then he is dismissed
instantly. I am inclined to accept the intepretation given to Regula-
tion 42 by learned counsel for the respondent bank in view of the
fact that Regulation 42 provides that the Governor may interdict
an employee if measures are taken or are about to be taken for his
dismissal. Further, there is provision for the payment of haif of
the emoluments of the employee during his interdiction and there
is also provision under Regulation 42(2) for the right of an em-
ployee to be paid all his emoluments during his interdiction if he
is acquitted. All these provisions would not have been necessary
if I were to accept the argument of learned counsel for the appli-
cant that the Govemnor can interdict an employee after a decision
for his dismissal has been taken.

For these reasons, 1 do not think that the interdiction of the ap-
plicant established any bias agaist him by the respondent bank.

In view of the above, the recourse is dismissed, but in the ex-
ercise of my discretion, I make no order for costs.

Before concluding, 1 would like to state that Regulations 39,
42 and 43 are not happily drafted and the sooner they are re-
drafted the better. I cannot say anything about the rest of the Reg-
ulations because they were not under examination in the present
case.

Recourse dismissed.
No order as to costs .
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