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1988 November 22

(CHRYSOSTOMIS, 1.)

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

PHILIPPOS PISKOPOS,
Applicant,
v,
THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,
Respondents.

{Case No. 706185).

Public Officers—Promotions—ludicial control—Principles applicable.

Public Officers—Promotions—In 1aking inte account ail relevant faciors, the
Commission may attribute more significance to some of them than to oth-
ers.

Public Officers—Promotions—Striking superiority—Meaning of.

Public Officers—Promotions—Seniority—Significance of.

Public Officers—Promotions—Merit—Carries more weight than the other two
factors.

Public Officers—Promotions—Confidential reports—Reports on candidates
made by different reporting officers—Significance that the Commission
muazy attach 1o such a fact,

Public Officers—Promotions—Head of Deparimeni—Recommendations of—
A separate factor pointing to the swiability of a candidate.

Misconception of fact—Should be proved by reference to the Administrative
Jfile and the reasoning of the decision.

Misconception of fact—Promotions of public officers—interested party
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charged before an Assize Court with serious criminal charges referring to a
period prior to the sub judice promotion—Acquittal—Adverse comments in
the judgment as to the way he carried out his duties—Such comments can-
not be treated as findings of faci—The judgment could not in any event
have been taken into consideration, as it was delivered after the sub judice
decision. | .. " ,

The applicant challenges the promotion of the interested party to the post
of Animal Husbandry Supt. 1st Grade. The applicant was senior to the in-

-terested party by five years as regards a previous post they both held, but as

regards the post of Animal Husbandry, 2nd Grade, both parties were ap-
pointed therein on the same day. Moreover, the applicant was better guali-
fied than the interested party and, in fact, possessed the additional qualifica-
tion referred to in the scheme of service. On the other hand, the interested
party had better confidential reports and was recommended for promotion
by the Head of the Department.

The applicant's case is twofold, i.e.:
(a) That he is strikingly superior to the interested party, and

(b} That the Commission laboured under a misconception of fact, in that
the applicant faced serious criminal charges (Case 568/87) relating 10
a period before the sub judice promotion and allegedly reflecting the -
unsatisfactory way in which the applicant was performing his du-
ties. .

The Court, having reiterated the principles governing judicial control of
promotion of public officers and having explained the notion of "striking
superiority”, held, dismissing the recourse: .

(A)(a) The fact that the confidential reports on the parties were not made

by the same reporting officer does not carry the case of the appli-
cant any further. The legal position is simply that it is open to the
Commission to give due weight to the fact that different report-
ing officers cannot be treated as having made their assessments
by using identical standards and, therefore, some allowance may
have to be made for possible differences in the evaluation of the
various candidales.

(b) A recommendation by the Head of the Depantment is deemed to be a

separate factor pointing to the sunabnlny of the candidate for pro-
motion,
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(c) In this case the respondents weighed together all relevant considera-
tions and selected the mostsuitable candidate by auributing, as
they weré entitled to do so, more weight to the recommendations

- of the Head of the Depariment and to the confidential reports of
" the interested party, which were undisputedly superior to those
of the applicant and thus merit prevailed in the present case.

(B)(a) A misconception of fact can be proved by reference (o the admin-
istration file of the case and to the reasoning of the sub judice de-
cision. '

(b) The Assize Court acquitted the accused in Case 568/87. Its judgment
was not and could not have been before the Commission at the
material time. Any adverse comments made by the Court against
the interested party were mere observations and not findings as
regards his merit. These observations are not sufficient to rebut

the presumption that the sub judice decision was reached after a
correct ascertainment of the relevant facts.

Recourse dismissed.
No order as to costs.

Cases referred (o:
Georghiou v. The Republic (1976)3 CLR, 74;
HjiSawa v. The Republié (1982) 3C.L.R. 76;
Larkos v. The Republic (1982) 3 CLR. 513;
Karagiorghis v. CB.C. (1985) 3 CL.R. 378;
Georghiades and Others v. The Republic (1967) 3 CL.R. 653;
Kyriacou and Others v. The Republic (1975) 3C.LR. 37;
Kokkinos and Another v. The Republic (1984) 3 C.L.R. 588;
Philotheou v. The Republic (1985) 3C.L.R. 662;

Spanos v. The Republic (1985) 3 CLR. 1826;
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Recourse against the decision of the respondent to promote the
"interested party'to the post of Animal Husbandry Superintendent,
1st Grade; Department of Agnculture in preference and instead of
the: apphcant.' I . I
Cheg ,
St Chara!ambom for the apphcant. N
ST I Y Y ty ..

A. Viademirou, for the respondents.
Cur.iadv. vulr.

+ CHRYSOSTOMIS J. read the following judgment. The appli-
cant challenges the validity of the decision of the respondent
Commission of 16.4.85, by which it promoted Charalambos Ar-
gyrides, the interested party, to the post of Animal Husbandry
Supt. 1st Grade, Department of Agriculture as-from 15.8.85.
‘This post is a promotion post from that of Animal Husbandry
Sapt., 2ndGrade S
- .t ) 1 '

+ The legahty and vahd1ty~of the sub judice demslon is chal-

-lenged on the ground that it is unconstitutional, unlawful, ultra
vires, that it lacks due reasoning and that the Commission acted
under a misconception of fact and was unlawfully and irregularly
infleenced by an appropriate authority or.organ. n, S
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In spite of the above contentions, the applicant really rests his
case on the ground that he is strikingly superior over the interest-
ed party as regards merit, qualifications and seniority and on the
ground of misconception of fact.

It is a fact that the applicant has got over 5 years seniority over
the interested party as regards a previous post they held, although
both of them were appointed on the same date to the post of Ani-
mal Husbandry Supt., 2nd Grade. Also the applicant has got bet-
ter qualifications. He graduated the A' Gymnasium of Paphos
and between 1959-61 he attended the School of Agriculture of the
University of Salonica, but he obtained no certificate or diploma.
During 1968 he was granted a scholarship and he attended a sev-
en month course. in Crop Production at the Amernican University
of Beirut. Following another scholarship during 1977-78, he at-
tended in Netherlands a six month course on Pig Husbandry, at
Bameveld College and he obtained a diploma. On the other hand,
the interested party attended the High Commercial Lyceum of Ni-
cosia between 1951-56 but he obtained no certificate. During
1978 he attended in Baghdad an one month training course in
Dairy Production and Processing, and from 12.12.81 - 24.12.82
he attended lectures on Sheep and Goat Husbandry (FAO-
MINEADEP).

Both the applicant, the interested party and two others, were
eligible for promotion and were recommended by the Departmen-
tal Committee. Also it can be said at this stage that the applicant,
because of his said qualifications, was deemed to be in posses-
sion of the additional qualification referred to in the scheme of
service. In spite of the seniority and better qualifications of the
. applicant, the respondent Commission promoted the interested
party because he was considered to be the most suitable candidate
for the post, mainly because he was recommended by the Head of
the Department and also for the reason that for the last six years
prior to his promotion, his confidential reports were more favour-
able than those of the applicant.

It is an accepted principle that it is open to an administrative or-
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3CLR. Piskopos v. Republic Chrysostomis J.
gan whcn t:rylng to select the most suitable candidate to weigh to-
gcthcr all relevant considerations and to atribite more signifi-
cance to one factor than to another, in the course of dding so,

provided, however that it cxermscs properly its relevant discre-
tion; and this court will not interfere with a decision of the Com-
mission when it appears that it was reasonably open to it to select
& particular officcr mstead of another, for promotion. When an
organ such- as:the Public Service Commission, selects a candxdate
on the basis of comparison with others, it is not necessary o
show,.in order to-justify his selection, that he was strikingly su-
perior tor the others. On. the other hand; an administrative Court
cannot mtervene in:order to set aside:the dCCLSlDl] regarding such
selecnon ‘unless.it is:satisfied; by an apphcant in a recourse before
it; thatihe:was: an;cllglble candidate who'was:; smkmgly superior
to-the one:whorwas:selected, because: only in such a case the or-
gan. +which-has:made: the'selection for the purpose of an appoint-
‘mentior promotioniis’ déemed:to.have exceeded: the.duter limits of
its discretion? and thcrcfore tor ‘have acted: iniexcess or abuse of
its"powers;: also; in such a’ s:tuatlon the' complained dCClSlOﬂ of
the: organ. concemed i§ to be: rcgaxﬂedz as’ exther lacking due rea-
sonmg orasibaséd on ‘'unlawful-or erroneousor-otherwise invalid
' reasoning;.(Vidé-Olfysseas- Georghzoufv Thie Republic (1976) 3

CLR! 74;.82, 83).

“The:notion:of:’ strlkmg superiority;" was analysed:by Pikis J.
in Hjisavvaiv: The Republic (1982).3C1LR 76 at.p:.78,. in the:
following terms::

) "As the: expression ‘striking; supcnomy suggests; a:party’s.
‘ supcnonty, to vahdatc an allegation-of:thiskind; must:be self-

ev1dem and apparent from a.perusal’ of‘the files-of'the-candi-

dates. Superiority. must be of. schs a‘nature:as:toyemerge on-
. any view:of the combined, efféct’ of 'the:merit, qualifications

and seniority of the parncs compcnng for promotion; in other

words, it must emerge as an unqucsuonablc fact; scnlellmg,

to strike one at first sight.”

Thie overriding duty of the ,Com:pission in each'and’every.case

2229



Chrysostomis J. ‘Piskopos w. Repubfic (1988)

is to select the candidate most suitdble for.promotion and the rec-
ommendations:of the Head of the Department carry considerable
weight which cannot be'lightly disregamded. Also merit should
carrythe most weight even.vis-<avis:superior qualifications. (Lar-
ko3 v, The Republic (1982) 3'CIL.R.513; Karagiorghis v.
CBIC. (1985) 3 CL.R. 378, Georghialles & Others v. The Re-
public (1967} 3 CILR. 653; Kyriacou® Others v. The Republic
{1975 3 C.L.R. 37). :

s regards the.complaint.ofithe applicant that seniority over the
iimtexested party ‘was-not:dulyweighdl [ I shall reiterate whatever
weasssaid by Lazou.J ., tastherthenswas jdn the case of Kokkines &
andther v. The Republici(1984) 3. CILLR. 588, at p. 592, that sets
tthermatter in isscorrectperspective:

"As regartisithe ‘seniority ofithe two applicants as against
rthat of ElisavetLottidou, it.can only be stated what was saill’in
tthe case ofMichaél "Thkeodosiou v. The Republic, 2 RS.!C\C.
+p. 44 at p.448 that... length-ofi service is always one affithe

" ifactors totbe considered but itis not proper to treat suchfactor
‘exclusivdly asthe vitakeriterion always entitling to peomotion

rthe oneccandidatezameng many qualified ones, who{possess .

:such long service'. Furthenmore it has to be bom ir minti:that
1in the case"Partelidesw. ‘The'Republic (1969) 3 CLR 480;it
*was heldt'that seniority.ought to prevail when all ofhrertthings
“were more or less equal:»

"The .argument of leameéd counsel for the applicam that-was
bailt.up because the confidential reports were not made'byithe
same reporting officer, does.not take this case any further.lIn this

Tespect reference may be made to the case of OdysseastGeorghiou

viThe Republic (supra) tothe effect that it is not properjy. opemntto
thetPoblic Service Commission to evaluate the comtents of the
corfidential reports by reference to the knowledge about the re-
porting or countersigning officers making them, although itiis
opem:to the Commission to give due weight to the fact that differ-
entreporting officers cannot be treated as having made their. as-
séssments by using identical standards and that, therefore, some
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allowance may have:to:be:made for pOSSlbIc differences.in the
evaluauon of va.nous candldaws when having not been neported
on by the saime reponmg .or countersigning officer. This approach
differs from whatever:1éarned counsel. for the applicant tried to
impute in his addressr Before: leavmgz this subject of confidential
reports Janother extract, ffomthie:judgment of Tnantafylhdes,,P .
may by usefuIIy cited: 'byy way: of. gutdance from the case. of
Odysseas Georghwu (Supra) at'page: 82‘wh1ch reads ds follows ’

X " “We are in agreement with the. learned mal Judge that thié
whole career of the candldates‘concemedJ had to be taken mto

account th}lS v1ew hass been: propounded in,. mter' aha*'
Georghtades and Another:v: The. Republtc, (1975) 3 CLR.

143, 150; but, in'the judgmenttinithiat.case it is stated (dt:p:.

151) that it is not wrong to.give.due:weight.ta;the more recent:
conﬁdennal reports, and;the. 1mportance ofithie-more recéntofl
such reports has been also; =recogmzed in Iacavzdes v. The Re-

pubhc (1966) 3 C. LR 212" 221,,and may, bc'denved too,

from the provmons of paragraphs (c) and (d) off subsecuon (1)
of sectlon 44 of Law 335677 ‘ -

+ 4
- P

A"lso vide Philotheou v. The rRepub!t:c't(‘iE)SS) i3."€‘:1;.R. 662?.:

As regards the case where a candldate is. recornmended by. the=
Head of his Department as it happened m thlS case, the position::
is that such a recommendation is déemed- tO"be-a4separate factor-
pointing to the su1tab111ty of the candidate:forrpromotion (videe
Spanos V. The Republ:c (1985) 3C. L R 1826’at'p‘ 1831).

Wllh the above legal position in mmd,xl havetconsidered very _,.’
carefully the ur}dlsputed facts of this caseeand T haveamved at
the. conclusron that the sub judice decrsxon*suffers from no legal
defect The sub ]lldlCC deC1s1on is duly reasonéd andsuch reason-

. ing; may also be found in the official records that were before the

Cormmssmn for consrderanon at the matenal time. Ifrarriving:at
this conclusion, 1 had in mind all alongtthe principlés apphcable
on this issué,which ‘were laid down byxthe Sipreme.Court in-a
number of cases. I need not refer in detail to such: cases:and 1
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shall:only confine .myselfito cite the casewfHorildesw. TThe Re-
public(1982) 3CIL.R. 136, where:albrief analysis ontthis issue
was made by Lorisl.,atpp. 1149-11130.

Furthermore, Tthold: the wiew that:the.respontlent Commission
‘weighed together:all.rélevant:considerations anidiseleoted the'mest
suitable candidate:by attributing,.asthe: was. eniitted to do-so; more
weight ito'the mrecommendations:of: the'Head dft the Bepartment
and to the corifidential reperts-of. thetinterestedrparty »which were
undisputedly:superior to.those:of therapplicant:and thus merit:pre-
vatlediinithe present case.Intthe case-0f Georghiades & Another
v. The Republic (1970) 3:CIL.R.2257 .at p.2268, thetfollowing
was said:

"...-where.a person appointed.toia post isduly qualified.un-
der theirelevant-schemecof service. this Court will:not, on'the
issue-of suitability, substitute ity own discretion forthat of the
‘Commissioniprovided:that the:Commission's discretion has
been,properly exercised; in othervwords, the mere fact that the
Court,.had it been in the, position: of the{Commission, might
possibly not have selected for appointment the same:candidates
as.the Commission, is not:in itself-sufficient ground for the
Court.to interfere with: the decision of the Commission (and
see,.too, the case of Vonditsianos and The Republic (1969) 3
C.L:R.'83; on appeal (1969) 3.C.L.R. 445).”

As:regards the allegation of misconception of fact, learned
counsel for the applicant based his argument on the fact that a
criminal case No. 568/87.was filed in the District Court of Nico-
sia against the interested party, which covered charges of forgery,
fraudulent false accounting, stealing by person in public service,
stealing cattle and others and which referred to a period prior to
the promotion of the interested party and allegedly reflected the
unsatisfactory way the interested party was carrying.out his work
at Athalassa Farm. However the Assize Court of -Nicosia, that
tried that case, acquitted and discharged the interested party on all
counts as no prima facie case had been made out against him.
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Leamed: counsel for the applicant in substantiating his argue-
ment neferred oo certain adverse comments, that were made by the

. Court i the judgment of that case, as regards the unsatisfactory

way that the interested party had been carrying out his work and
sulnitted that these comments: are a sufficient proof that the re-

., spendent Commission acted om a misconception of fact in pro-

muting the interested party on the ground of merit.

A misbonception of fact exists inter alia, when the factual sub-
stratumn upon which the administrative organ based its decision is
non-existent. Such a misconception must be material and the pre-

" sumption that an administrative decision is reached after a correct

assertainment of the relevant facts can be rebutted if a litigant suc-
ceeds in establishing that there exists at least a probability that a
misconception had led to the taking of the decision complained
of. A misconception of fact can be proved by reference to the ad-

_'ministration file of the case and to the reasoning of the sub judice

decision. A useful reference in this respect may be made in the
Administrative Law of Michael Dendias, ed. 1965, vol. 3, at pp.
328 and 329 and in Stasinopoulos on the Law of Administrative
Acts-1951 p. 304 etc. Also vide Thalassinos v. The Republic
(1974) 3 CL.R. 290, 294; Christodoulou v. The Cyprus Teleco-
munication Authority (1978) 3 C.L.R. 61, 69 Serafim v. The
Republic (1985) 3 CL.R.286. -

In the case of Sateriadou and Others v. The Republic (1985) 3
C.L.R. 300, the Fuli Bench of this Court held that the exercise of
the discretionary powers of the respondent Commission was ren-
dered defective because it reached the sub judice decision without
knowing that confidential reports were biased. That factor is a
material factor which was not within the knowledge of the Com-
mission at the material time and it was not and could not have
been taken into consideration.

In this case there is no complaint that the confidential reports
before the respondent Commission were tainted with bias in any
way and the only material which was placed before me on this is-
sue, is the said judgment of the Assize Court of Nicosia in crimi-

2233

-
-4



Chrysostomis J. Piskopos v. Republic (1988)

nal case No. 568/87, which was not and could not have been be-
fore the Commission at the material time. In that case, as I have
already stated, the interested party was acquitted and discharged
on all counts and any adverse comments made by the Court
against him were mere observations and not findings as regards
his merit. These observations in my view are not sufficient to re-
but the presumption that the sub judice decision was reached after
a correct ascertainment of the relevant facts.

In the circumstances, I have arrived at the conclusion that there
was no misconception of fact, there was due inquiry and that it
was reasonably open to the respondent Commission to take the
sub judice decision. '

Furthermore, the applicant failed to discharge the onus of es-
tablishing his striking superiority over the interested party, or that
the sub judice decision ought to be annulled on any of the other
grounds aforementioned.

In the result the recourse fails and is hereby dismissed and the
decision of the respondent Commission is affirmed,

There will be no order as to costs.

Recourse dismissed.
No order as to costs.
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