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1988 November 19
[BOYADIIS, J)

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

MARCOS TSERKEZOS,
A;oplicanI.
V.
lTI-[E REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF INTERIOR,
Respon':;ienr.

{ C_‘ase No. 558186},

Driving Licence—Suspension—The Motor Vehicle and Road Traffic Regula-
tions of 1984-1986, Regs. 31(1) (a), 31 (2) (b} and 31 {3)—The Power of
the Registrar to suspend a driving licence—Regulation 31 (1) (a) is limited
to cases, where the holder of the licence has been convicied of a criminal

5 offence relating to his driving or has acquired his licence by false pretefic-
es—Effect of non compliance with the mandatory provision of Regulation
31 (2) (b) to inform the holder of the licence of his right to attack the deci-
sion by submitting a medical report.

Formalities—Non compliance with formality laid down by Law—Effeci—
10 Form prescribed by legislation—t is normally regarded as essential and
only in exceptional cases may be considered as non-substantial. -

Recourse for annulment—Parties—Chief of Police, acting in his capacity as
Deputy Registrar of Inland Transport, informed applicant by letter, written
on paper of the Ministry of Interior, that applicant ‘s licence was suspen-

15 ded—The recourse was rightly directed against the Republic through the
Ministry of Interior.

‘Recourse for annulment—Parties—The recourse is directed against the act it-

self—The power of the Court o amend, if the party named as respondent is
not correct,
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Tserkezos v, Republic (1988)

The facts of this case may be briefly described as follows: On 6.2.86
the applicant submitted an application for a duty free car on the ground that
he was suffering from partial bodily disablement. The Medical Board con-
cluded that, due o his spondyloarthritis ankilopoiepica, the applicant was
unable to drive any car. On the basis of this report the Senior Technical Su-
perintendent of Drivers Examination Officers-required the applicant to
present himself for a re-examination of his driving ability. Following such
examination, the Senior Technical Superintendent, reponted that the driving
by the applicant of any type of Motor Vehicle constitute a danger for the
public safety.

On the basis of the last report the Chief of Police suspended the driving
licence of the applicant and informed the later of his decision by letter,
written on paper of the Ministry of Interior. The applicant felt aggrieved and
. requested reconsideration of his case, expressing his willingness to under-
£0 a new medical examination. In answer (o this letter the Chief of Police
informed the applicant that his decision was based on the repont of the Sen-
ior Technical Superintendent.

As aresult the applicant filed the present recourse,

The Court, having dismissed the preliminary objection, that the recourse
was wrongly directed against the Republic “through the Ministry of Interi-
or", annulled the sub judice decision, on the following grounds:

(a) Regulation 31 (1) (a), which has been involved by the respondent, is
not applicable, as it is limited to cases, where the holder of the licence either
has been convicted of a criminal offence relating to his driving or has ac-
quired his licence by false pretences.

(b) Regulation 31 (3} empowers the Registrar to require the holder of a
driving licence to undergo a new test in respect of his ability to drive and, in
the meantime, to suspend the validity of such licence. However, the licence
in this case was not suspended under this regulation.

{c) Regulation 31{2) (b) empowers the Registrar to cancel or suspend
the validity of a driving licence if the condition of the holder has deterior-
rated or if the holder of the licence suffers afresh or with bodily disabilities
that may render his driving dangerous for the public safety. However, this
regulation provides that the Registrar shall inform the holder of the licence
of his right to attack the decision by submitting a medical report. The holder
of the licence may, also, demand tobe medically examined, concerning his
ability to drive.
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3 C.L.R, Tserkezos v. Republic

In this case the Deputy Registrar not only did not inform the applicant of
his right to attack the decision, but expressly refused a medical examina-
tion. T

(d) Non compliance with formalitics laid down by law lead to annul-
5 ment of the sub judice act, unless such formalities are not of an essential
character. A Form prescribed by law is essential, save in exceptional cases.
In this case the non - compliance of the Deputy Registrar with the mandato-
1y provisions of Reghlation 31(2) (b) should lead 10 annulment of the sub
judice decision, ’

10 Sub judice decision annulled.
No order as to cosis. '

Cases referred to:
Christodoulou v. Republic, 1 R5.C.C. 1;
Minister of Finance v. Public Service Commission (1968) 3 C.L.R, 691;

15 Hadjipapasymeou v. The Republic (1984) 3 CL.R. 1182;

Horaitis v. Republic (1984) 3 C.LR. 1067;
M. D M. Estates v. Republic (1980) 3 CL.R. 54;
Papadopoulos v, The Republic (1985) 3 CL.R. 154;

Alvanis v. CYTA (1985) 3 C.L.R. 2695,
20 Recourse,

Recourse against the decision of the respondent whereby ‘ap-
plicant's driving licence was suspended.

N. Clerides, for the applicant.

Cl. Theodoulou, Senior Counsel of the Republic, for the re-

spondent.
25

Cur. adv. vult.
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BOYADIJIS J. read the following judgment. By the present re-
course the applicant prays for a declaration of the Court that "the
act and/or decision of the Chief of Police which was communicat-
ed to the applicant by letter dated 14.7.1986 whereby the Chief of
Police suspended the driving licence of the applicant, is null and
void and of no effect whatsoever".

The history of the events that led to the taking of the sub-judice
decision is briefly this: The applicant, a refugee from Asomatos
village, is a carpenter presently residing in Limassol. For the last
20 years preceding the sub-judice decision he had been the holder
of a driving licence No. 135823 which entitled him to drive motor
vehicles of categories DHLJ.

On 6/2/1986 the applicant submitted an application for the pur-
chase by him of a duty free car on the ground that he was suffer-
ing from partial bodily disablement. In the course of the examina-
tion of his aforesaid application by the Ministry of Finance, the
applicant was examined on 18 April 1986 by a medical board
consisting of three government doctors of the Nicosia General
Hospital who issued their report on the same day expressing
therein their unanimous opinion that, due to his spondyloarthritis
ankylopoietica, he presents since 1976 lack of spinal movements
from the cervical region to the sacral region of the spine. They
added that the applicant presents slight Kyphosis and the position
of the skull remains permanently on a slight flexion. The doctors
concluded by stating that the applicant's disablement is of a nature
that renders him unable to drive any kind of motor vehicle since
he is basically unable to make the movements of the cervical spine
and in particular the movements of the head to the right and to the
left which are required to be made by a driver in the course of
driving of any vehicle.

On 13 June 1986 the Director of the Department of Customs
and Excise wrote a letter to the Senior Technical Superintendent,
Drivers Examination Office, to which he attached copy of the
aforesaid report of the medical board, asking whether the driving
licence of the applicant would be suspended or not, given the fact
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that he was not fit to drive any ordinary type of motor.vehicle.

The relevant correspondence was transimitted to the Chief of
Police so that he may deal with the matter in his capacity of Depu-
ty Registrar of Inland Transport. The latter wrote a letter to the
applicant dated 19 June 1986 requiring him to present himself be-
fore the Senior Technical Superintendent, Drivers Examination
Office, for the purpose of his undergoing a re-examination of his
driving ability. In the Opposition this letter is alleged to have been
sent pursuant to Regulation 31(3) of the Motor Vehicles and Road
Traffic Regulations of 1984. '

In compliance to the aforesaid letter the applicant was exami-
ned on 5 July 1986 by the Senior Technical Superintendent, Dri-
vers Examination Office, who found and reported that the driving

- by the applicant of all types of motor vehicles constitutes a danger

for the public safety.

Acting on the last aforesaid finding of the Senior Technical Su-
perintendent, Drivers Examination Office, the Chief of Police
wrote a letter to the applicant dated 14 July 1986 informing him
that his driving licence No. 135823 is being suspended and re-
quiring him to surrender it to the police. The Chiéf of Police
wrote this letter in his capacity of Deputy Registrar of Inland
Transport. The full text of this letter, which constitutes the sub-
judice decision, is set out hereinafter.

In compliance to the aforementioned letter the applicant surren-
dered his driving licence on 29 July 1986. Three days later, i.e.
on 1 August 1986 the applicant wrote a letter to the Chief of Po-
lice protesting against what he described as an unorthodox man-
ner in which his driving licence was suspended and requesting a
reconsideration of his case expressing at the same time his will-
ingness to undergo a new medical examination for the purpose of
restoring the validity of his driving licence. In answer to this letter
the Chief of Police informed the applicant by letter dated 7 August
1986 that the suspension of his driving licence was not based on
any medical report; that it was based on the report of the Senior
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Technical Superintendent, Drivers Examination Office; that he is
unable to refer applicant's case to the medical authorities for ex-
amination; and that he was willing to make arrangements for a
new driving examination of the applicant by the same officer, if
the applicant so wishes. The applicant failed to respond to this of-
fer and all communications between the parties ended there.

Feeling aggrieved with the aforementioned decision of the re-
spondent dated 14 July 1986, the applicant seeks to have it an-
nulled through the present recourse filed on 3 September 1986 on
the following three grounds, namely, (i) that it is contrary to the
Motor Vehicle and Traffic Regulations: (ii) that the suspension of
the applicant’s licence was wrongly and illegally based on the re-
port of the Senior Technical Superintendent, Drivers Examination
Office, instead of upon the results of a medical examination by a
proper board; and (iii) that the sub-judice decision amounts to a
flagrant violation of Article 29 of the Constitution in that it is not
duly reasoned.

In answer to the above, the respondent alleges in his Opposi-
tion that the sub-judice decision was correctly and lawfully taken
by the Chief of Police in his capacity of Deputy Registrar of Mo-
tor Vehicles in accordance with the Constitution and the principles
of administrative law, pursuant to the Motor Vehicles and Traffic
Laws and Regulations, the Land Transport (Transfer of Compe-
tence) Law, 1975, the K.A.IL. 166/76 and the A.ATI. 1033/76,
after a proper enquiry, and that it is correctly, lawfully and ade-
quately reasoned under the circumstances and/or by reference to
the contents of the relevant file.

Before examining the aforementioned grounds upon which the
Application is based, it is convenient to refer to and dispose of the
preliminary objection, albeit belatedly raised for the first time in
the written address of counsel for the respondent, which concerns
an allegation that "the respondent has no locus standi in the re-
course”. Counsel for the respondent has argued in this respect
that the present Application was wrongly filed against the Repub-
lic through the Minister of Interior in as tuch as the latter could
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not and has not taken any part in the making of the sub-judice de-
cision and was, therefore, wrongly named as the rcspondcnt m
the Apphcauon . o
" It is true that, in taking the sib-judice decision, the Chief of
Police did not act in his police capacity in the strict sense. Had he
done so the_recourse could only be filed agamst the Repubhc
through the Ministér of the Interior who is the Minister responsi-
ble for the Police. He acted in his capacity of Deputy Registrar of
Inland Transport* appomted by the Registrar, i.e. the Minister of
Communcations and Works. His aforesaid appointment was
made pursuant to section 3(2) of the Land Transport (Transfcr of
Competence) Law 1975 (Law 27 of 1975) in respect of certain
specified matters which 1nclude the cancellation, suspension e.t.c.
of driving licences under Regulatlon 30 of the Motor Vehicles and

. Road Traffic Regulations 1973, now Regulation 31 of the Motor

Vehicles and Road Traffic Regulations of 1984. See the Official
Gazette dated 23 December 1976, Supplement No. 3, Part II
(A.AI1.1033, paragraph (a) (iii)).

" Be that as'it may, thc fact remains that, loolcmg at thc letter dat-
ed 14 July 1986, contammg ‘the sub-judice dec151on one can see
that it is written on paper of the Ministry of Interior, Police Head-,
quarters. It is not surprising, therefore, that the recourse was filed
against the Republic through the Minister of Interior. It could, of
course, be filed against the Republic through the Chief of Police
or through the Deputy Registrar of Inland Transport or the Depu-
ty Registrar of Road Transport. I am of the view that there is no
defect in the title of the Application. If I thought that the recourse
was wrongly filed against the Republic through the Minister of
Interior I would have exercised my discretion in ordering or al-
lowing the addition of a second respondent, namely, the Chief of
Police. Such amendment at this stage would not prejudice either
the parties concerned or the interest of justice: See Milriades

* The. In.land Transporr Department has been re- named Road Transpon‘ Depamrzm by
virtue of Law 1 7/86
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Christodoulou v. The Republic, through the Collector of Cus-
toms (1 R.S.C.C. 1) The defect would have been a mere formal
defect. In Minister of Finance v.-Public Service Commission
(1968) 3 C.L.R. 691 it was held that in administrative law a re-
course is not regarded as aimed at the organ responsible for the
sub-judice decision, but it is regarded as aimed at the particular
decision concerned with a view of bringing it under judicial re-
view, and that, once the decision is before the Court, the exact ti-
tle of the proceedings which is a secondary consideration, does
not frustrate the process of judicial review. See also in this re-
spect the decision in Theophano Hadjipapasymeou v. The Repub-
lic (1984) 3 CL.R. 1182

In the light of the above, the preliminary objection raised by
counsel for the respondent fails.

I shall now proceed to examine the merits of the grounds of
Law set out in the Application.

It is pertinent at this juncture to recite the words of the respon-
dent's letter to the applicant dated 14 July 1986 which is the sub-
judice decision. It reads as follows:

"KpLo Mapwo Towegxito,
Anpdvaxtog ap. 6,

Kdnpadog,
Aepegde.

Kvgte,
Adznia odnyijoews cp. 135823
Katdmy avagopds Tov Avartegov Texyvixov EmiBewgn-

) EEctaotdv Odnydv nmov cag eEftaoe Tnv 5.7.86 611 10
odfiynua oag aoterel xivduvo yua tn dnpoola acpdieia,
AvroUpaL va oag IANEogoticw GTL elpal vioxQewpévog,
HEoa oTa TAALGLR TWV YOINXDY KOV EEOVOLDY, VA AVOOTEL-
AW ROL PE TNV TAQOVOA HOU ETTLATOAY AVAGTEAAW TNV LoV
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™ adelag odnyroeds oag ' ap. 135823, tnv onoia ogel-
Aete va napadmoeTe apéowg oTNY ACTUVONRLO TNG TEQLOYTC
0og,.

2. Ba eipal evTupic va exavakEeraon T neglntwon
cag 6tav onuewwdel feAdtiwon oy xatdotaon g vyelag

oag, Tpdypa To orolo evopat.
Me ttuﬁ, .
(®P. TIATKOY)

. Agxmyés Agtuvoplag, .
Avamh. ‘Egopog Xepoalwv Metagogaw.”

" Translated in English the letter reads:

"Mr. Marcos Tsierkezos,
Demonahktos No. 6
Kapsalos,

Limassol

Sir,

1

Driving licence No. 135823

Following a report by the Senior Technical Superintedent,
Drivers Examination Office, who tested your driving on
6.7.86, to the effect that same constitutes a danger for the pub-
lic safety, I regret to inform you that I am compelled, in exer-
cise of my legal powers, to suspend and through my present
letter I do suspend the validity of your driving licence No.
135823, which you must surrender forthwith to the police of
your area, )

2. I shall be happy to reconsider your case when an im-
provement is made in the condition of your health, something
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which I wish that would happen.
Respectfully,

(FR. YANGOU)
Chief of Police,
Deputy Registrar of Inland Transport”

The first ground of law relied upon by the applicant is that the
sub-judice decision is contrary to the Motor Vehicles and Road
Traffic Regulations. This is the ground upon which the applicant
mainly relies and upon which his counsel laid particular emphasis
in his oral arguments before me.

Let us first see on which Regulations the Chief of Police relies
to justify his decision to suspend applicant's driving licence. In
his letter dated 14 July 1986, he does not specifically refer to any
particular law or regulation under which he had acted in the case
of the present applicant. In para. 7 of the Opposition it is alleged
that, in taking the sub-judice decision, the Chief of Police acted in
his capacity of Deputy Director of Inland Transport under Regula-
tions 31(2)(b) and 31(3) of the Motor Vehicles and Road Traffic
Regulations of 1984-1986. In para. I'(1) of the written address of
counsel for the respondent it is alleged that, acting in his capacity
of Deputy Registrar of Inland Transport, the Chief of Police sus-
pended the applicant's driving licence under Regulation 31(1)(a)
(b) and 31(3) of the Motor Vehicles and Road Traffic Regulations
1984-1986. However, in para. I'(3) of the same written address
counsel alleges that the Deputy Registrar acted under Regulation
31(3) which confers upon him the power to take the sub-judice
decision. Finally, in her oral arguments made before me counsel
for respondent submitted that the Chief of Police, in his aforesaid
capacity, is empowered to take the sub-judice decision by virtue
of the combined effect of Regulations 31(3), 31(2)(b) and 31(1)
(a).
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I must sdy at the outset tl{at'Re'gulation 3 I('l)('a)"" has no appli-
cation to the facts of the present case and cannot, therefore, be
called in aid of the respondent. The power glvcn to the'Registrar
under para. (1) of Regulation 31 to cancel or suspend a driving li-
cence is cxprcssly limited to cases where the holder of the licence
either has been convicted of a criminal offence felating to his driv-
ing or has acquired his licence by false pretencés. None of these
pre-requisites exists in the present case.

-

Para. (3) of Regulation 3'_1‘reads as follows:

"31(3) Eg' 6gov o "E@opog )L Mdyoug va mLoTeveL OTL O
" n@roxog adelag odnyoewg Ba £beL va voBANGY £Lg véay
tEétaowv n:sgl. TNV LavSTNTa QUToV'els TNV, oémmow ottog
Stvotal xatd 10 SonoUv va avaotelhn TV LoV ™e ToLa-
g adelag %o va voyemon Tov xdroxov outig 6mTwg

' v:rtoBl.nBﬂ ELS véav a'l:elwg 6Le§ax9'noouévnv eEemow

*31(1) "O Eogos, evaox@y dlaxgurixty eEovolav SUvatal, TmEovpévey Ta
5““‘550)" e Mapayedpov (2) 8 enl Tovtw amopdoews autoy-

(a) va axvpdon 1 avaoreln v wyphy omoéfptoze adelag oérmjcsmg uﬁel.m;
padmrevopévou 4 ﬂeoomewrﬁs wulvg'

eg' 60ov O atovpevog Ty éxboowv avni xateddobn vad dukaotnelov 6;‘.

" olovbiote ablxnua oxeTxdv 700g TV OSNYTIOLY Pyavowittov o)iiatos, b

TeQUITAOELS, a4 ONtolaL Xatd trv yvdun Tov Epdeov, deuxviouy 6 odtog elval’
axatdhinhog Si' obfynovy prxavoxvitov oxfipatos. 1 e’ 60ov o Eqogog #e-
Aev mewofh 6T dbera mpomyoupvg xatexopivy WS TOV aLINToY eAiipln Sua
Yrevdiyv tapaotdoewy, 1§ 61, 1 xogthymowg g tolavtng adelag Ba 1ito emuxlvdu-
vog 8iué v Snpootav aopdlewy,

,Mtou;mtoﬁgtmmgcﬁmgmqugawu. odgég'bucuotﬂng‘mgdﬂu-
Béver xau orgatoduxelov 1 ovaviinote neBagxiiv Swaduaotav eqaguoatéay
entl pekdw Twv evahuv Suvienv ¥ twv Suvapewy aogakelas TG Anpoxpa-
'dﬂ;.“ . ' v - - )
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Translated in English Regulation 31(3) reads was follows:

"31(3) Once the Registrar has reasons to believe that the
holder of a driving licence should undergo a new test concern-
ing his ability to drive, he may at his discretion suspend the
validity of such licence and to compel the holder thereof to
submit to such test which shall be conducted free of charge."

This is the Regulation that empowered the Deputy Registrar to
write to the applicant the letter dated 19 June 1986, requiring him
to submit on a specified day to a new test regarding his driving
ability, to which I made reference when summarizing the facts.
The supension of the licence, however, which followed the con-
ducting of the new driving test, was not made under Regulation
31(3). In fact it could not have been made under this Regulation.
The suspension of the driving licence envisaged by Regulation
31(3) is a conservative measure of definite interim duration and it
is subject only to the existence in the mind of the Registrar of rea-
sons causing him to believe that the holder of the licence should
undergo a new driving test. The suspension expires when the
driving test takes place.

In the present case where the report of the Senior Technical
Superintendent, Drivers Examination Office, on the new driving
test which the applicant was compelled to undergo under Regula-
tion 31(3) and the report of the medical board, both reports being
to the effect that, owing to the condition of his health, applicant's
driving‘endangered the safety of the public, were before the De-
puty Registrar, the latter had power to suspend applicant's driv-
ing licence only under sub-para. (b) of para. (2) of Regulation 31
which reads as follows:

"312)(B) AveEaQuitwg TV &G TNV VIOTagdypagoy (a)
Suxhapfavoptvav, o ‘E@ogog duvatar auéowg va axvom-
om 1} avaotelln v oy adelag odnyicews ent tw Adyw
OtL enxedervadBn 1 ratdotaowg g vyelag Tov xkatdyov
avuthc 1 enl Tw 6Tt OUTOg TACKEL EX VEOU 1) €% QUOLNYG ava-
sonplag duvauevns va xataotion Ty 0dfiynoly auvto ext-
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nlvduvov 81é& v dnpoolav aopddelayv. Eig waoay Tolan-
v neplnrwowy o ‘Eqopog ogelher dmwg aperlnti xowvo-
xouion eyypdeos Ty et tovtw andpacly Tov £1g TOV ®d-
ToOV TG adelag xal yvwelon eg autdy O6TL xéxTnTaL 10
dualwpa va wpoadin Tnv tolaviny andgpaoty Sud Tng
TEOOHOWLOEWS LATOIXOD TOTOTOLTLXOV ERPaivovTog OTL
oltog elvay Leavig pog acpal odiiymowv: exnl Tovtw o
xatoyog g adelag dSuvatat, TANY TWV TEQLTTMOEWY TAV
vOOWY %Al QUOKWDY avarnELay, Twv xabopiiopnévoy eig
mv nogdypagov (4) tov Kavovigpov 29, va anaition
6mg vitofAndr eig wTELLiY EEETaoLY TtEpl TV wavoTITa
1 Tnv natalAnAétnra autol elg TNV 0dimMoLY P avoxLvii-
ToV OYNHAToS, e’ doov ¢ 10edey VOOTYH EMLTUYMS TNV
ToLautny eEétaciy, Tw amodidetal xar n axvpwdeloa 1
avaotaieloa adera.”

Translated in English Regulation 31(2)(b) reads:

"31(2)(b) Notwithstanding what is provided in sub-para.
(a) above, the Registrar may forthwith cancel or suspend the
validity of a driving licence on the ground that the condition of
the health of the holder thereof has deteriorated or on the
ground that he suffers afresh or with bodily disabilites that
may render his driving dangerous for the public safety. In eve-
ry such case the Registrar must indispensably communicate his
decision on the matter to the holder of the licence and inform
him that he has the right to attack such decision by submitting

- amedical report certifying that he is capable to drive safely; for

this purpose, except in the case of the diseases and disabilities
set out in para. (4) of Regulation 29, the holder of the licence
may demand to be medically examined concerning his ability
or fitness to drive a motor vehicle, and provided he successful-
ly undergoes such examination, the driving licence which had
been cancelled or suspended is restored to him."

Regarding now the letter dated 14 July 1986 containing the

sub-judice decision, recited hereinbefore, it is obvious that (i) the
Deputy Registrar did not comply with the mandatory provisions
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of Regulation 31(2)(b), and (ii) there was a confusion in the mind
of the Deputy Registrar concerning the nature and extent of his
powers under Regulation 31(2)(b), on the one hand, and his
powers under Regulation 31(3) on the other hand. The latter view
which I now express is based rather on a consideration of what
preceded and what followed the sub-judice decision, i.e. respon-
dent's letters dated 19 June 1986 and 7 August 1986, the latter
being in answer to applicant’s letter dated 1.8.86.

Even if I ignore for the moment the omission of the Deputy
Registrar, in communicating his decision to the applicant, to in-
form him of his right, inter alia, to demand a medical examina-
tiont, and even if I attribute such omission not to any misconcep-
tion on his part of the contents and effect of Regulation 31(2)(b),
but to his belief that the communication of such information to the
applicant was a mere formality with which he need not comply, it
is again difficult for me to understand how or why, had the Depu-
ty Registrar applied after correct conception Regulation 31(2)(b},
he turned down applicant's request to be medically re-examined
for the purpose of restoration to him of his suspended licence,
something which is expressly provided in Regulation 31(2)(b). I
refer to the refusal to be found in the Deputy Registrar's letter to
the applicant dated 7 August 1986.

Be that as it may, the fact remains that the Deputy Registrar
failed to communicate to the applicant together with his decision
the information expressly required to be communicated by the
very provision under which he is said to have acted in taking the
sub-judice decision. This being so, the question that poses for de-
termination is what is the impact of the aforesaid failure of the De-
puty Registrar upon the legality of the sub-judice decision. Is the
decision rendered thereby illegal and liable to be annulled or is it
not?

The relevant principles of administrative law applicable in the
present instance are set out in a number of decisions of this Court
which adopt the opinion expressed in their textbooks by several
eminent Greek authors, including Kyriakopoulos on Greek Ad-
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ministrative Law (KvgLaxoroviov, EMAvind Avouxntixd
Alxauo), 4th Ed., vol B, pp. 391-394, Manual of Administrative
Law by Splllotopoulos (Zunl um:o:toulov nyetgtbno
Atountuwiov Awaiov) 1977, pp. 405- 406, para 443 and also
the Conclusions from Case-Law of the Council of Staie in Greece
(Tlogiopata Nopohoylag tov Zupfovhiov tng Emuxparelag,
1929-1959, pp. 266- 267) The basic principle may be briefly
stated as follows: If, in reaching the sub-judice decision, the ad-
miriistrative organ failed to comply with essential formalities, its
decision is rendered a nullity on account of such failure. If, on the
other hand, the non-compliance concerns a mere as distinct from
an essential formahty, the act is not rendered liable to annulment.
See for example Horaitis v. Republic (1984) 3 C.L.R. 1067 and
M.D M. Estates v. Republtc (1980) 3CL. R 54, = .

The distinction between essential formalities o' the one hand
and mere or non-essential formalities on the other hand is not al-
ways easy to draw: Papadopoulos v. The Republic (1985) 3
CL.R. 154. Asa gcncral rule, however, the omission to comply
with a prescribed form in administrative law amounts to contra-
vention of an essential formality resulting to the annulment of the
administrative act: Law of Administrative Acts by Stasinopoulos,
1951 Edn. p. 229 adopted in M.D.M. Estates v. Republic (su-
pra). In Administrative Law by PapaHadjis, Sth Edn. 1976, at
pp. 476-477 it is stated that every form which is prescribed by
administrative legislation is considered as essential and only in
exceptional cases the administrative judge may consider certain
forms prescribed by legislation as non-substantive. I would final- -
ly like to refer to Alvanis v. CYTA (1985) 3 C.L.R. 2695, where
it was reiterated that formalities prescribed by law must be com-
plied with and that, unless the formality ignored is of an inessen-
tial character, the decision is tainted with invalidity.

Applying the above principles to the circumstances of the in-
stant case, I consider compliance with the formalities prescribed
in Regulation 31(2)(b) as indispensable for the validity of the
sub-judice decision. I have reached this conclusion because of the
very explicit and mandatory manner in which the formalities re-
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ferred to are laid down in the Regulation and of the essential prin-
ciple which they aim to serve. The Deputy Registrar had ignored
in this case an essential formality and his decision is, therefore, li-
able to be annulled.

In the result, the first ground upon which the present Applica-
tion is based succeeds. The sub-judice decision, being contrary to
the law, has to be annulled. I need not, in the circumstances, ex-
amine the second and third grounds (supra) relied upon by appli-
cant. I do not, however, intend to make any order as to costs,
given the fact that the Chief of Police had acted throughout in
good faith, his only motive being the safety of the public. It is
now up to the appropriate administrative authority to take and
communicate to'the applicant its decision on the matter in compli-
ance to the relevant Regulations. .

Sub-judice decision annulled.
No order as to costs.
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