(1988)

1988 February 3

[LORIS, } ]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
ALECOS CHRYSOSTOMOU,
Applicant |

v
THE EDUCATIONAL SERVICE COMMISSION,
Respondent
(Cuse No 268/84)

Educanonal officers—Promotions—Qualifications—Addiuonal qualifications
not envisaged as an advaniage in the scheme of service—Do not indicaie by
themselves striking superiority, but should be weighed together with all
other circumstances

Educational Officers—Promouons—Confidential reporis—in the circumstan-
ces, the Commussion was entitled to accept the facts and statemenis con-
tained theren af thewr face value

Educanonal Officers—Promouons—interviews, performance at—Evaluation
of, on basts of personal notes of members of Commusston—Whether such
notes ought 1o have been recorded—Question determned in the negatve -
(Angelidou v Republic) (1982) 3 CL R 520 distinguished)

Educantional Officers—Promouns—Striking superiority—In this case appli-
cants failed (o establish such superiority

The facts of this case sufficiently appear from the judgment of the
Court, whereby the recourse of the applicant, impugning the promotion of
the mterested parties to the post of Inspector A Sccondary Education, were
dismussed

Recourse dismissed

No order as 1o costs

202

10

15

20



3 CL.R. Chrysostomou v. ES.C.

Cases referred to:
Frangoullides {(No. 1) v. The Republic (1965) 3 C.L.R. 20,
Angelidou v. The Republic (1982) 3 C.L.R. 520
Markides v, The Educational Service Committee (1983) 3 C.L.R. 750;
HadjiAnioni v. The Republic (1983) 3 C.L.R. 1145;
Georghiou v. The Republic (1976) 3 C L.R. 74;
Hjiloannou v. The Republic (1983) 3 C.L.R. 1041.
Recourse.
Récourse against the decision of the respondent to promote the
10  interested parties to the post of Inspector A, Secondary Education
in preference and instead of the applicant.
L. Papaphilippou, for the applicant.
R. Vrahimi - Petridou (Mrs), for the respondent.
A.S. Angelides, for interested party G. Poullis.
15 Cur. adv. vulr.
LORIS J. read the following judgment. By means of the
present recourse the applicant impugns the decision of the
respondent Educational Service Commission to promote, in
preference to and instead-of him, the interested parties to the

present proceedings G. Poullis and P. Papazachariou, to the post

20 of Inspector A, Secondary Education.

The applicant and the interested parties were, on 29 October
1983, when the vacancies in the post of Inspector A" were
advertised, Headmasters in secondary Education, and had

203



Loris J. Chrysostomou v. E.S.C, (1988)

applied, together with other nine candidates, for promotion to the
two vacant posts of Inspector A’ , relating to the subject of
Physics.

The respondent Commission decided to call for interview
those qualified under the relevant scheme of service; the interview
was held on 8 March 1984.

On 15 March 1984 in evaluating the performance of the
candidates during such interview, on the basis of the personal
notes of its members, the Commission graded the applicant as
"very good" and the interested parties as "excellent”.

The relevant meeting of the Commission for the filling of the
post was held on 6 April 1984, and the material part of the
minutes of that meeting read as follows:

"H Emttpornn Exrawdevriniic Ynnpeoiag agol pekétnoe
TOVG TEOCWIRLXOVE HOL EUTLETEVTIXOUG QUREAAOVS TWV
VIOYMPLOVY KL £XOVIAS UTOYN TLS OYETLHES OLATAEELS TOV
Nopov now twv Zyedlwv Ynngeoiag amogpaoilel wg eEng:

..............................................................................................

() ©téoeig Embewontn A' Méong Exmaidevong (yia ta
Duarkd).

H Emtponn Exnawdevinnig Yanpeoiag pe faon v
aEia, T0 TEOCOVIA oL THY APXAMOTNTA TWY VTOYNPlwY
»al Aapfdvovrag vitdym Tig VANQeaLaxég exOECELS, TIG OU-
OTAOELS TOU OuxElOV TUNRATOS Kaw TNV EVIUAWAOT TNV OO0
QUTOXOULOE aItd TN tgocwmixn ouvévievEn (BA. Igaxtind
15/3/84) BoioxeL 6T,

oi %.%. Tavayuntng HaraCayapiov (ITMIL. 2630) Aiev-
Buvrig Zyoheiwv Méong Exstaidevong (Tvuvaoio Agadis-
nov) o Fedgyrog IMovhiig (TI.M.IT. 3535) AwevBuvriig
Zyoleiwv Méong Exmtaidevong (Mvuvdaoio Iledovid) eival
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oL xatadnhdtegol yia Tug BEOELS auTEG.

Ku oL dvo éxovv eEalpetn fabporoyla "(39-37 xow 39 -
39, avilotoya). ‘Exovv emunpdafeta and ta anaitovueva
a6 ta Zxéduax Ynnpeolag mpoodvra (o %. Ilaralayapiov
£xev Diploma in Advanced Studies M.E.D. xat Ph. D. xa1 o
%. ITovhAng Diploma in Advanced Studies Post Graduate
Diploma in Ph. D.). ‘Exovv cvotn0el and to owxelo Tuipa
AKOL VIEQEXOUV OE 0OXOLOTNTA EvavTl OAWYV TWY VTOYN-
plwv (o ». ITaratayaplov éxer mooayBel oe Béan AlevBuv-
™ and 9/11/81 xav 0 %n. ITovAiig and 1.9.82) nat elyxav
eEalpetn addoon xotd TV poowrLkt GuvEvieuEn.

Me Béon 1a o navw 1 Exttponn opdgpuva amo@aai-
Cev va mpoogéper mgooywyn otn Ofon Embewonry
A’ otovg n.x. Havayuwdty Hoarafaxaplov xaw Tewpyo
ITovhdn ané 1.7.84.

............................................................................................

(English Translation:

"The Educational Service Commission having examined
the personal and confidential reports files of the candidates and
bearing in mind the relevant provisions of the Law and the
Schemes of Service decides as follows:

.....................................................................

(c) Posts of Inspector A' Secondary Education (for Physics).

The Educational Service Commission on the basis of merit,
qualifications and the seniority of the candidates and taking
into account the service reports, the recommendations of the
appropriate Department and the impression formed from the
personal interviews (vide Minutes 15.3.84) finds that,

Messrs. Panayiotis Papazachariou (PMP. 2630)
Headmaster Secondary Education (Aradippou Gymnasium)
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and Georghios Poullis (PMP. 3535) Headmaster Secondary
Education (Pedoulas Gymnasium) are the most suitable for
these posts.

Both of them have excellent grading (39-37 and 39-39,
respectively). They have additional to the required by the
Schemes of Service qualifications (Mr. Papazachariou
possesses a Diploma in Advanced Studies, M.Ed. and Ph.D
and Mr. Poullis a Diploma in Advanced Stuties, Post Graduate
Diploma and Ph.D.). They have been recommended by the
appropriate Department and they are superior in seniority over
all the candidates (Mr. Papazachariou has been promoted to
post of Headmaster on 9.11.81 and Mr. Poullis on 1.9.1983)
and they had excellent performance at the interviews.

On the basis of the foregoing the Commission unanimously
decides to offer promotion to the post of Inspector A' to
Messrs Panayiotis Papazachariou and Georghios Poullis as
from 1.7.84.

.........................................................................

Counsel for the applicant submitted that the respondent
Commission failed to evaluate properly the qualifications, merit,
experience, ability and seniority of the applicant and, on the basis
of such criteria, to promote him, as he was strikingly superior to
the interested parties and the most suitable candidate for
promotion and, therefore, the Commission in promoting the
interested parties, acted in excess or abuse of powers.

From a comparative table attached to the Opposition (exhibit
"IC" } which contains particulars in relation to the qualifications,
service, seniority and the confidential reports of the applicant and
the interested parties and from all other material placed before the
court in this respect it appears that:

The applicant possesses a Diploma in Physics of the™
Untversity of Athens, a Diploma in Science Education (Leeds)
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Associate of the Institute of Education (L.ondon), M.Ed.
(University of Manchester) and a Certificate in Education/
Planning (Moray House of Education). He was appointed to the
post of Headmaster Secondary Education on 5 September 1983
and till then he had twenty years of service. In his last two
confidential reports he has a rating of 38, 39 marks.

Interested party G. Poullis possesses a Diploma in Physics of
the University of Athens, a Diploma in Advanced Studies, a Ph.
D. (Physics) and a Postgraduate Diploma in Educational
Management and Administration (Moray House, Edinburgh). He
was promoted to the post of Headmaster Secondary Education on
1 November 1981 and till 31 August 1983 he had nineteen years
of service. In his last two confidential reports he has a rating of
37,39 marks.

Interested party P. Papazachariou possesses a Diploma in
Physics of the University of Athens, a Diplona in Advanced
Studies (Manchester), a Ph.D. (Manchester) and a M.E.D.
(Exeter). He was promoted to the post of Headmaster Secondary
Education on 9 November 1981 and till 31 August 1983 he had
twenty - three and a half years of service. In his last two
condidential reports he has rating of 39, 39 marks.

As regards qualifications counsel for the applicant submitted
that the respondent Commission failed to ascertain that the
interested parties were not qualified under the relevant scheme of
service or that in any case applicant’s additional qualifications
were superior to those possessed by the interested parties.

In accordance with paragraph 2 of the relevant scheme of
service (exhibit 1 "B") in addition to the basic qualifications
"Postgraduate training in educational matters or in a subject
connected with the duties of the post lasting at least one academic
year” is required as well.

Counsel for the applicant argued in this respect, that the Ph.D.
possessed by the interested parties is it Science and, therefore, it
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could not be treated as an additional qualification in education.

In view of the material placed before the respondent
Commission and, particularly, the fact that interested party
Poullis possesses a Postgraduate Diploma in Educational
Management and Administration and interested party
Papazachariou a Degree of Master of Education, it was
reasonably open to the respondent Commission to treat both
interested parties as qualified under the relevant Scheme of
Service. Any other additional qualifications in education
possessed by the applicant do not indicate by themselves that he
was a strikingly superior candidate but should be weighed
together with all other circumstances.

Regarding the confidential reports counsel for the applicant
alleged that in respect of the year 1980-1981 the marks of
interested party Poullis were corrected from 38 to 39 without an
objection having been filed by him and without the proper
procedure having been followed, whereas it has to be noted that
the objection of the applicant against his marks for the year 1983-
1984 was dismissed.

The contention of counsel for the applicant about the
unauthorized correction in the confidential report of interested
party Poullis is not supporied by the material in the personal file
of this interested party. From blue 151 it appears that the
interested party lodged an objection in respect of his rating for the
year concerned as a result of which the relevant correction was
effected. Since no irregularity in the preparation of such
confidential reports was established they were correctly taken into
account by the respondent Commission in evaluating the merits of
the candidates. Reference may be made in this respect to the case
of Frangoullides (No. 1) v. The Republic, (1965) 3 C.L.R. 20,
where it was pointed out (at p.28) that "........... the Commission
was entitled to accept the statements of fact and opinions
expressed in those reports on their face value and was not
required, having regard to the circumstances of the case, to
investigate the matter further and to try to substantiate or refute
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the correctness or accurary of such facts and opinions”.

As to the impression formed by the Commission at the
interview counsel for the applicant argued that the notes of the
members of the Commission on which they based themselves in
evaluating the performance of the candidates at the interview
should have been recorded so that the Court would have been
able to judge whether the Commission had arrived correctly at
such evaluation. And he referred, in this respect, to the case of
Angelidou v. The Republic, (1982) 3 C.L.R. 520.

As far as this argument is concerned | am of the view that the
respondent Commission is not bound to record in its minutes the
details contained in their notes about the impressions formed at
the interview and reference may be made, in this respect, to the
cases of Makrides v. The Educational Service Committee, {1983)
3 C.IL.R. 750, 761 and HadjiAntoni v. The Republic (1983) 3
C.L.R. 1145, 1153. The Angelidou, case, supra, referred to by
counsel for the applicant in support of his contention is clearly
distinguishable from the present case on its own particular
circumstances.

Having in mind everything that has already been said above |
have formed the view that the applicant, on whom the burden is
cast, failed to establish that he was a strikingly superior candidate
(see, in this respect, Georghiou v. The Republic (1976) 3 C.L.R.
74, 83 and Hjiloannou v. The Republic, (1983) 3 C.1..R. 1041,
1045) and, further, that in view of the seniority of the interested
parties over the applicant, and all other considerations, it was
reasonably open to the respondent Commission to prefer, instead
of him, as more suitable for promotion the interested parties.

It is to be presumed that the Commission in arriving at the sub
judice decision has taken all relevant material regarding the
candidates before it into consideration and has evaluated them

properly.

It has been further argued on behalf of the apphcant that the
sub-judice decision is not duly reasoned.
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I am unable to agree with such contention because the
reasoning.appears sufficiently in the decision itself and may also
be supplemented by the material contained in the relevant files,
which were before the Commission at the material time and were
produced as exhibits before me.

Finally I will dismiss summarily the contention of counsel for
the applicant that he was treated in a discriminatory manner
because of his trade union activities, as such allegation has not
been substantiated nor can it find support from the material before
me.

Concluding, I must state that it should be borne in mind that
this Court cannot substitute its own discretion to that of the
Commission but can only intervene when the organ concerned
has exceeded the outer limits of its discretion or had acted in
excess or abuse of powers.

I am not, satisfied that this is so in the present case and,
therefore, in view of the foregoing the present recourse is hereby
dismissed. Having given to the matter my best consideration I
have to make no order as to costs.

Recourse dismissed.
No order as to costs.
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