(1988)
1988 November 2
(BOYADIIS, 1]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION.
LEONIDAS LEONIDOU, '

Applicant,

THE REPUBLIC OF CYPRUS, THROUGH

1. THE MINISTRY OF COMMERCE & INDUSTRY,

2. THE CO-OPERATIVE DEVELOPMENT DEPT.,

3. THE REGISTRAR OF CO-OPERATIVE DEVELOPMENT,

Respondents.
{Case No. 628/84),

Public Officers—Salary—Increments—Educational leave without pay—
Placing applicant, upon his return to work, at the same point in the scale at
which he was, when he left for his studies—Request that he be placed ata
point he would have reached, if he had not obtained such leave, turned
down on ground of policy based on the fact that he had not completed his
studies—Complaint that such reflection was without legal justification—
Had the applicant been on scholarship, his case would have been governed
by Circular 266 of 7.2.1972, para. (C} (iii}—Applicant’s case falls within
Circular 542 of 15.7.1980, Regs. 1 and 2—Therefore, the policy invoked
had a legal basis—Reason for the non-completion of the studies (e.g. un-
reasonable refusal of administration to grant extension of the leave) irrele-
vant.

Presumpiion of regularity—Qmnia presumuntur rite esse aci—Burden of prov-
ing lack of correct ascertainment of facts rests on applicant’s shoulders.

Misconception of face—Burden of proof—Lies on applicant.

Reasoning of an administrative aci—Principles applicable—Short analysis of.
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Reasoning of an administrative aci—Even if the act cannot be sustained by the

legal reason that was in fact invoked, such act will be upheld, if it is valid in

v law for some other reason—Failure 1o mention the specific provision that

could in facl Justify the act—As sich | provision left no discretion o the ad-

5 ministration to do otherwise, the sub ;udtce act will be upheld L
“t o

Public Offi cers—Sa!ary—-—lncremenrs——Educaaanaf leave without pay—
Refusal to extend period of leave—Failure to challenge such refusal byare-

course to this Couri—Refusal to place applicant at a point in the scale,

which he would have reached, had ke not obtained the leave—Submission

10 that the principles of good administration required that the Admiinistration
should have taken into account the fact that the refusal to extend the period
of leave was unreasonable—Rejected.

The facis ¢f this case appear sufficiently from the judgment of the Court,

R B ‘Recourse dismissed.
15 S S No order as to costs. .

ey - BARD
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Papadopoulos v. The Republic (1968) 3 CLR. 662;

Spyrou v. The Republic (1973) 3.C.LR. 478.
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Leonidou v. Republic (1988)
Recourse,

Recourse against the refusal of the respondents to place appli-
cant at the point of his salary scale to which he would have
reached if the educational leave had not been granted to him.

Ph. Valiantis, for the applicant.

St. loannidou (Mrs.), for the 1:5pondents.

Cur. adv. vulit.

BOYADIIS J. read the following judgment. By the present re-

course the applicant seeks a declaration of the Court that the actor .

decision of the respondents communicated to the applicant by
their letter dated 15th September 1984, whereby they refused to
place the applicant at the point of his salary scale to which he
would have reached if the educational leave had not been granted
to him, is null and void and of no legal effect whatsoever.

The factual background to the present recourse is briefly as
follows:

On 29 December 1979, acceding to a request made by the ap-
plicant, the respondents granted to him educational leave without
pay originally for one year ending on 28 December 1980 for the
purpose of enabling him to proceed to West Germany and study
economics at the university of Bonn, on condition that he signs
the prescribed written agreement on Form Gen. 108, which he
did. It was thereby, inter alia, provided that, if at any time during
the course of study it appears to the Government that any report
or reports regarding the student's conduct, industry or progress is
or are in any way unsatisfactory, it shall be lawful for the Gov-
ernment to determine the aforesaid agreement for all intents and
purposes. The applicant was then holding the post of Assistant
Co-operative Officer. As a result of the subsequent re-
oraginsation of his Department as from 1 January 1981, his post
was renamed "Co-operative Officer 2nd Grade". The salary scale
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.of this post, which the applicant holds until today, is A.7.

Pursuant to the above, the applicant proceeded to West Germa-
ny and commenced his studies. On 9 October 1980, the applicant
addressed a letter to the respondents requesting extension of his
educational leave without pay for a further period of two years
"for the completion of his studies and the obtaining on his de-

.gree”. The respondents examined applicant's request and, having

evidently satisfied themselves of his satisfactory progress during
the first year of his studies, they wrote to him a letter dated 31
December 1980, whereby they.informed him that, on condition
that he signs a similar contract in terms of Form Gen. 108, which
the applicant did, his educational leave without pay would be ex-
tended for only one more year ending on 29 December 1981. Tt
was stated in the same letter that any further extension of his edu-
cational leave shall depend on the academic progress of the appli-
cant,

On 8 December 1981, the educational leave of the applicant
was likewise extended for one more year, being the third year, at
the expiry of which the two years' period mentioned in appli-
cant's letter dated 9 October 1980, had been completed.

+ On 2 December 1982, the épplicant wrote another letter to the -

respondents whereby he was praying for a further extension of
his educational leave of absence without pay without defining this
time the extent thereof. In answer-to the applicant's last aforemen-
tioned application respondent No. 3 addressed to him a letter dat-
ed 27 May 1983, reminding him that his leave of absence, having
been renewed for a further period of two years, had expired on
29 December 1982, and informing him that they have reluctantly
recommended the grant of leave of absence for one more year
ending on 29 December 1983. In the same letter it was stated that,
though the Government appears willing to renew his leave of ab-
sence until 29 December 1983, there,are serious difficulties for
any further renewal thereof beyond 29 December 1983, when a
total period of four years' leave of absence would.be granted to
him. In conclugion the applicant was being asked to inform the
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respondents whether, in view of the above, he proposed to return
to his work and to resume his duties from 30 December 1983 on-
wards. In reply, the applicant informed the respondents by his
letter dated 6 June 1983, that, being a civil servant, he had no in-
tention to cause any difficulties to his Department or to disobey
their directions and that he, therefore, proposed to return to his
work and resume his duties on 30 December 1983. In fact the ap-
plicant returned to Cyprus and resumed his duties on 1 November
1983,

It is pertinent to remark at this stage that, on receiving the re-
spondents’ aforesaid letter dated 27 May 1983, the applicant did
not pursue further and did not insist on his application dated 2
December 1982, either by defining the period of the additional
leave of absence which he was praying for, or by protesting to or
answering the innuendo contained in the respondents’ last letter to
him dated 27 May 1983, that his progress was not satisfactory
since he needed much longer period than the period of two years
stated in his letter dated 9 October 1980, to complete his studies
and get his diploma. Instead, it seems that he treated, wrongly in
my opinion, the respondents’ letter dated 27 May 1983 as a defi-
nite and final refusal of the respondents to grant to him any leave
~ of absence after 29 December 1983. It should be added at this
juncture that, subsequertly to his letter dated 2 December 1982,
and prior to the respondents’ letter dated 27 May 1983, the appli-
cant had submitted to the respondents a certificate issued on 30
January 1983, by the university of Bonn to the effect that

(i) he was studying in the university uninterruptedly since his
registration in October 1980;

(i1) he had fulfilled the requirements for his participation in the
intermediate examinations;

(iii) though the minimum period of studies in the field of Na-
tional Economy in the university is, according to the Regu-
lations, eight half-yearly terms, for the successful comple-
tion of the studies an average student needs twelve half-
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3 C.L.R. Leonidou v. Republic Boyadjis J.

yearly terms; therefore, the applicant is not expected to
complete his studies before 1986. \

On 21 February 1984, the applicant addressed a letter to the
Acting Director of Public Administration and Personnel through
Respondent No. 3, stating that he was orally informed that he had
been placed as from 1st November 1983, at the point of the salary
scale at which he was on 29 December 1979, i.e. the date when
his educational leave of absence without pay had commenced. He
added that, because the salary increments which had accrued dur-
ing the period of his leave of absence had not been granted to
him, he begged that the matter be re-examined and that he be in-
formed accordingly. Respondent No. 3 passed over applicant's
letter to the Department of Public Administration and Personnel
and asked for their advice on the matter. Acting on the advice and/
or instructions of the Director of the aforesaid Department, Re-
spondent No. 3 addressed to the applicant the letter dated 15 Sep-.
tember 1984, (Reference IL.$. 206), Exh. 14 before me, commu-
nicating to him the sub-judice decision dismissing applicant’s
claim that the aforesaid salary increments be granted to him. The
letter is in the following terms: - ..

AKupw Acwvida K. Agwvidov, ‘
o~ Zvuvegyanxd Aettoveyd, 2ng TaEng,

*, 'Exwodnyleg va avagegbi.omv emiotoM oag npog Tov
Av. Arcvbuven Yrngeolag Anpdorag Awowrfioews xow I10o-
COTROD ME NU. 21.2.1984, oxetind pe To Bépa tng puobodo-
olag oag, xoL.oag TANQOPOQTgw OTL HE fhon Ta YEYOVOTQ

. TG MEQLOTATEWS 0ag, dev utogel va tormoBeTnOeite oo on-
uelo ™g xhlpaxag swov Ba grdvate av de cag elye waga-
xwenOel n oxetuxn extadevtinn ¢dewa. Aedopévou Ot dev

. EXETE QIONTNOEL TAVERLOTNULORG - dlothwpa 1 Looddvato
QVaYVOQLOREVO TIQOTSY e Baom Toug 6povg Tov oupPoral:
oV T1ig exmaldevTixtg ddeiag ov elyere vroypdyel Ba mpé-

", TEL, CUPQPUVA UE TNV TTOMTLXY) JtoU axolovBeltan ato Bépo

- avtd, va toroBetnfelte amd Ty nuepopnvia mov avahd-

- Borte Ta xabimovta oag, Snh. Ty 1n NoguBplov 1983, oto
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onpuelo Tng ®Alpaxag ato onolo BpLoxdoaoTe TOLY avayw-
prfoete e exaldevtinn ddea.

(Yn.) EA XAQPAKIQTHZ
ALounTng
Zuvegyatinng AvartTuEews”

Translated in English it reads as follows:

"I have instructions to refer to your letter to the Acting Di-
rector of the Department of Public Administration and Person-
nel dated 21.2.1984 concerning the matter of your salary, and
I do inform you that on the basis of the circumstances of your
case, you cannot be placed at the point of the salary scale to
which you would have reached, but for the grant to you of the
relevant educational leave. In view of the fact that you have not

" obtained a university diploma or a recognised equivalent quali-
fication as per the terms of the agreement for the educational
leave which you have signed, you must, in accordance with

the policy that is being followed on this matter, be placed as

from 1st November 1983, at the point of the salary scale at
which you had been before the commencement of your educa-
tional leave."

Feeling aggrieved with the aforesaid decision, the applicant
seeks to have it annulled through the present recourse filed on 17
November 1984, on the following four legal grounds:

1. The respondents acted without the authority of any law and/
or the sub-judice act or decision is not based on any legal provi-
sion.

2. The respondents acted under a misconception as to the facts
in that-

(a) they ignored the fact that the respondents themselves had

obliged the applicant to interrupt his studies by their refusal
to renew or extend the educational leave granted to him,
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~ when they knew or they ought to have known that the ap-

plicant needed one year to learn the German language and

that the average studcnt needs 12 half yearly periods to ob-

tain the degree of the Umversxty of Bonn on the subject of
Nauonal Economy: :

(b)-théy failed to mél'(é a full enquiry of all the facts pertaining
to the case of the applicant;

_ (c) they purported to have followed a policy which, however,
_was never given any publicity and/or is not provided for in
* .any legal provision.

3. The sub—Judlcc dec131on or act is not reasoned fully or duly
or at all and/or the reason stated is illegal or was given in circum-
stances of misconception as to the law or facts.

4. The sub-judice decision or act amounts to an expression of
unfavourable discernment in the treatment of the applicant and/or
violates the principles of good administration because the respon-
dents had unjustifiably obliged the applicant to interrupt his stud-
ies by their refusal to grant to him further educational leave and
they now base their denjal of the applicant sirights on their own
aforesald unreasonable action.

In their notice of opposition thé respodents deny all the afore-
said contentions of the applicant and allege that-

. (i) the éub-judicc act and/or decision was legally and correctly
taken in accordance with the provisions of the Constitution
and the relevant Laws after due enquiry and proper exer-

. cise of their discretion by the respondents -after taking into
_ .conmderqnop all relevant facts and circumstances of the
case, oy

(i) the sub-judice act and/or decision, is fully and properly rea-
soned and it was not taken in excess or abuse of power.
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The hearing of the case was completed before another judge of
this Court and judgment was reserved after- (i) counsel for the
applicant had filed his written address in support of the recourse,
(ii) counsel for the respondents had filed her written address in
support of the opposition, and (ii1) counsel for the applicant had
filed his address in reply. No evidence had been adduced either
oral or by way of affidavit.

The case was first brought before me on 7 September 1988.
Counsel then stated that they adopt the contents of their respective
written addresses already filed and requested the Court to adjourn
the case so as to prepare themselves for further oral addresses
and/or further oral arguments or clarifications. On 24 September
1988, I had the benefit of hearing further oral arguments from
both counsel. My judgment was thereafter reserved until today.

I propose to deal separately with each of the four legal grounds
relied upon by the applicant in the order in which they appear in
the Application.

The first ground concerns the allegation that the respondents
acted without any legal authority and/or that the sub-judice dect-
sion is not based on the provisions of any Law. In his written ad-
dress counsel for the applicant referred to Exh. 14 containing the
sub-judice decision and directed his attack to the allegation of the
respondents set out therein that they took their decision pursuant
to a policy without mentioning at the same time the origin or the
legal basis of such policy. It is on the fact of the absence of refer-
ence in their letter, Exh. 14, to any specific legal provision pursu-
ant to which the respondents have formulated and followegd their
alleged policy that the applicant relies to ground his complaint that
the respondents acted without any legal authority in taking the
sub-judice decision.

In her written address counsel for the respondents failed to an-
swer this submission of the applicants by referring to any Law,
Regulation or Administrative Circular on the basis of which the
respondents had formulated their policy relied upon, other that the
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Circular No. 266)issued by the.Director of the Department of
Personnel on 7 September 1972, Exh. 13 bcfore me, para (y)'
(iii) of which reads as follows

-"WMH nyﬁxhog v ag.'1229 6 2615 NosuBgi,ov-1954

10v 'Establishment Secretary’ avag@oQuris.og TNV Kopa-

. xwgnow NEOCAVENTEWS ELG TOUE VITOTEOPOUS eEaxokovBeL
va Loy . Avn Gl,ulapﬁdvsl. m eEn; ‘

(iii) Eav o vrotgogog eu; OV onotov dev e660noay oL

npocavEnoelg Baoel s urorTagaypagov (i) avwTéQw emL-

- gtpéym eig v Béow T omola xaTel)E TEO TNG avai(wEY-

oewg Tov S v vrtotpoplayv, ovtog déov brwg torobetn-

0 ewig v PaBpida g xAhipaxog ewg v orxoiav Ba

_ £gravev edv Sev tov elye xoonmyndn n vrotpogla, xal va
diatnerion Tnv nuegounvia mpooavEnoewg Tov."

Translated in English the above paragraph reads as follows:

- "(y) The Circular No. 1229 of 26 November, 1954 by the
'Establishment Secretary’ concernin'g the grant of increments
to holders of scholarships continues to bc inforce. It contams
- the followmg : : . L

YR D

(m)lf the holder of s¢holarship to whom the increments un-
der sub-paragraph (ii) above have not been granted; returns to
the post which he held before his departure for the scholar- -
ship, he shall be placed at the point of the salary scale which
he would reach if the scholarship had not bccn grantcd to him
and shall keep his mcrcmemal date.”

RIS , , T, ) .. 4.2

It is'obvious that tlie last aforemennoncd circular applies only
to holders of scholarship and does.not govern the position of the
present applicant to whom leave of absence without pay was
granted to enable him to study abroad at his own expense. The
reason, as I understand it, for 'which'counsel for.respondents
made reference in her written address to this circular was to dis-
tinguish between the holders of scholarships on the one hand and
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persons in the position of the applicant on the other hand and to
base on this distinction her argument that, since the applicant is
not the holder of a scholarship, he is not entitled to the benefits
concerning increments to which holders of scholarship are enti-
tled. She had resorted to this argument since other provisions in
force directly governing the case of the present applicant had not
crossed her mind and her attention was not drawn to them by the
persons who were supposed to have relied on them in reaching
their decision now under fire by the applicant.

Be that as it may, in her subsequent oral address before me,
counsel for the respondents referred to the General Order I1I/1.5
which reads as follows:

"An increment is an increase of salary by a specified
amount which, provided certain conditions are satisfied, is
granted in accordance with the conditions of appointment of an
officer until a maximum is reached. The principal condition
which must be satisfied for the grant of an increment is the ef-

- ficient, diligent and faithful discharge of an officer's duties. A
head of department is, therefore, required under Colonial Reg-
ulation 42 to sign a certificate (Form F. 154) to the effect that
the officer 'has discharged his duties with efficiency, diligence
and fidelity' before granting an increment. This certificate
should not be signed unless the officer's conduct and work
during the preceding twelve months have been entirely satis-
factory."

Counsel for the respondents also referred to the circular, Exh.
17, issued by the Director of the Department of Pesonnel on 15
July 1980, under the heading: Leave of absence without pay -
Yearly increments, which aimed at the adoption of a general poli-
cy governing the grant of yearly salary increments to civil ser-
vants, whether permanent or not, to whom leave of absence with-
out pay is granted, and to the relevant Regulations which are
attached to that Circular, and she alleged that Regulations 1 and 2
recited hereinbelow provide the lawful basis of the "policy" re-
ferred to in the sub-judice decision, Exh. 14,
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Regulation 1 reads:

¢ "Tnpovpéviy Twv ev LOKUL potinobécewy Twv dlemov-
oWV THY yoeynow einclwv ngocavEnoewy, Sud va dunar-
oUTaL UTLEAANAOG LG TNV XOOTYMOLY Tng eTnolag avtov po-
cavEnoewg ovtog déov Onwg gUUTANEWOn dwdexdunvoy
vrnpeclav pet’ amoiafwv.”

Translated in English'Regulation 1 reads: -

"1. Subject to the conditions in force that govern the grant
of yearly increments, to be entitled to the grant to him of his
yearly increment, the civil servant must complete twelve
months' service with pay."

Regulation 2 reads as follows:-
"2. Leave of absence without pay granted to a civil servant
for a total period exceeding 15 days within the year of service,
.does-not count as service for the purposes of increments, and.
in such a case the date on which the yearly increment of the
civil servant is being postponed accordingly, i.e. for a period
of time equal to the total period of his leave of absence without

pay." - o,

Relying on the aforesaid General Order and Regulations,
counsel for the respondents abandoned her submission set out in
the notice of opposition and in her written address to the effect
that the respondents correctly reached the sub-judice deciston in
the proper exercise of their discretion and that, in the circumstan-
ces of the applicant's case, it was reasonably open to them to take
such decision. She submitted, instead, that the applicant, not be-
ing the-holder of a scholarship and having failed to obtain a uni-
vesity diploma, is covered by the aforesaid provisions of General
Order 11I/1.5 and Regulations 1 and 2, Exh. 17, invoked by her,
albeit belatedly, which provisions impose on the respondents the
obligation to refuse applicant's claim for the increments which
might have accrued but for his absence'from work following the
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granting to him of his educational leave.

In answer to the new stand taken by counsel for respondents,
counsel for the applicant submitted that Regulations 1 and 2 here-
inabove set out do not apply to the circumstances of the present
case because, whereas we are now concerned with increments
which accrued during the period of the educational leave of ab-
sence without pay granted to the applicant, Regulations 1 and 2,
govern cases of leave of absence without pay in general and no
specific reference to educational leave is made therein.

I do not accept the above argument in this respect. It is clear to
me that, the applicant not being the holder of a scholarship in
which case he would come within the exception specifically pro-
vided by paragraph (y)(iii) of the Circular No. 266, dated 7 Sep-
tember 1972, Exh. 13, his case falls squarely under General Or-
der III/1.5, Exh. 16, and Regulations 1 and 2 which form part of
the Circular No. 542 of 15 July 1980, Exh. 17, which afford the
necessary authority upon which the policy invoked in the sub-
judice decision, Exh. 14, was formulated and followed, and
which enabled the respondents, in fact bound the respondents, to
take the decision now challenged by the applicant.

Leaving at present aside the question whether the sub-judice
decision is vitiated so as to be annulled by the fact that no refer-
ence is made either in the text of the sub-judice decision or in the
official records placed before the Court to the aforesaid General
Order and Regulations, Exhs. 16 and 17 respectively, belatedly
relied upon by the respondents as afording the necessary lawful
basis of the policy mentioned in their decision, which question,
though raised in the context of ground 1, is more closely connec-
ted with the allegation of lack of due reasoning set out in ground
3 of the Application and which question I consider more conve-
nient to deal with when I shall examine ground 3 of the Applica-
tion, I am otherwise satisfied that ground 1 of the Application is
not a valid ground and it, therefore, fails.

Ground 2 of the Application concerns the allegation that, in
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taking the sub-judice decision the respondents acted under a mis-
conception as to the facts pertaining to the case of the appllcant
Thxs allegation is based on three distinct reasons.

The first reason upon which Ground 2 of the Application is
5 .based refers to'the allegation that by their letter dated 27 May
1983; the respondents have refused to renew applicant’s educa-
tional leave after 29 December 1983, and the applicant's com-
plaint in this respect is that, in reaching the sub-judice decision,
~ the respondents have failed to take into account that, by their
10  aforesaid refusal, they had forced the-applicant to interrupt his
studies. I do not think that this reason is a.valid one. All the cor-
respondence and documents regarding the commencement, the
end and the results of the applicant's educational leave of absence
without pay to which I have hitherto referred, were in the appli-
1 cant's file in the possession of the respondents at the time when
the sub-judice decision was taken and there is nothing to suggest
that they overlooked any part thereof. ‘There is, however, another
obstacle in the way of the applicant blocking the way leading to
the success of the Application on the first reason of Ground 2.
‘Even-if, applicant's allegations to the effect that - (i) by their
.aforesaid letter dated 27.May. 1983, the respondents left no choice
to. the applicant other than the interruption of his studies, and (ii)
in taking the sub-judice.decision, the respondents had ignored
that fact, were'both correct, the applicant again cannot succeed on
25 this reason, inasmuch as the fact allegedly ignored is not a materi-

al fact that could-possibly:influence the respondents to accede:to
applicant’s demand for increments accrued during the period of
his leave of absence without pay. Neither under General Order
I11/1.5, nor under Regulations 1 and 2 of Circular No. 542 dated
30 .15 July 1980, which govern the case of the applicant; the matter
allegedly ignored.by. the respondents is in-any. way relevant.
Equally irrelevant is the reason or reasons why the applicant has
failed to obtain the university diploma which was the object-of his

studies durmg his educatxonal leave of absence without pay.
LI Vo 'R AL

35 v As I have.already statcd thc rcspondems were bound under
the aforesaid General Order and circularto take in the case of the
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applicant the sub-judice decision which they have taken, irrespec-
tive of whether the non-completion of the applicant's studies was
due to the unreasonable refusal of the respondent to renew appli-
cant's leave of absence after 29 December 1983, or to the appli-
cant's own fault. I might add in this respect that more than neces-
sary was said by both sides on the validity, the reasonableness
and the effect of the contents of the respondents’ letter dated 27
May 1983, which were not and could not have been the subject of
scrutiny in the present recourse. If the applicant believed that he
had been aggrieved by the contents of the aforesaid letter or that
the letter contained a decision that could be challenged under arti-
cle 146 of the Constitution, he ought to have filed a recourse
within 75 days from receipt thereof.

I shall next deal with the second reason on which Ground 2 of
the Application is based which refers to an allegation that the re-
spondents failed to carry out a full investigation into all the facts
which were relevant to the case of the applicant. The allegation is
too general and vague. No reference was made by counsel in his
argument which are the relevant facts which he had in mind and
which might have influenced the respondents in taking a decision
different than the one which they have taken had they come into
light through a proper and full investigation by the respondents.
No evidence or allegation have been adduced as to the existence
of any such facts other than the interruption of applicant’s studies
already dealt with which remained concealed due to the faulty in-
vestigation or to the lack of any investigation by the respondents.

In Paraskevas Lordos and others v. The Republic (1974) 3
C.L.R. 447, it was held that, in the absence of any concrete evi-
dence establishing lack of a correct ascertainment of relevant
facts, the presumption of regularity - "omnia presumuntyr rite
esse acta" applies and the conclusion to be drawn is that the ad-
ministrative decision was reached after proper ascertainement of
facts. See also The Republic of Cyprus (through the Council of
Ministers v. Nicolas Ekkeshis (1975) 3 C.L.R. 548, where it
was held that "the burden of establishing that an administrative
decision was reached on the basis of a misconception about a ma-
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terial fact lies on the person challenging the validity of such deci-
sion on this ground”.

The applicant in thls case’ has falled to dlscharge the burden
cast upon him..r, :

I shall lastly refer to the third reason put forward by the appli-
cant and which is in essence a repetition of the contents of
Ground 1, which I have already ruled to be not a valid ground.
There is nothing I wish to add to what I have already stated above -
concerning the policy followed by the respondents, a pohcy
which, as I have already found, had a lawful ba51s

C, L :

For all the above reasons Ground 2 0of 1he Appllcanon also
fails. K o s

Ground 3.of the Application has two legs. The first leg refers
to the-allegation that the respondents failed to state the required
reasons for their decision. The second leg refers to the alternative
allegation that the reasons, given by the Respondents are illegal.
Counsel did not elaborate specifically on the latter leg of Ground
3. The reasoning of administrative decisions is rendered illegal in.
case of either vagueness or. of misconception. Counsel did not

. complain that the reasoning in the present case is vague. Miscon-

ception was raised as a separate ground, i.e. Ground 2 above
which I have already examined.and dismissed. What remains,
therefore, to be determined is whether respondents havc stated the
reqmrcd reasons for thc1r decision or not. .

- :Due reasgning is a sine qua non for the validity of administra-
tive decisions. The object of this rule is twofold. First, to enable
all persons affected’ by the decision, especially those whose*
rights, as they understand them, have been taken away, curtailed
or not recognised to understand the reasons behind such decision.”
Secondly; to enable this Court on review to judge in each case
whether the decision is well founded in fact and in law. The
above object of the rule can only be achieved if the reasons given
are adequate, if they are-expressed.in clear and unambiguous
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terms in a manner that reasonable people affected thereby would
understand them, and if they are stated either in the decision itself
or at least in the relevant official records which are put before the
Court. The adequacy of the reasoning is a question of fact de-
pending upon the nature of the decision concerned. The above
principles are born out of a long line of cases decided by this
Court including Elli Korai v. The Cyprus Broadcasting Corpora-
tion (1973) 3 C.L.R. 546, Georghiades v. The Republic (1967) 3
C.L.R. 653, and Papadopoulos v. The Republic (1968) 3 C.L.R.
662.

With the above principles in mind I now turn to examine the
reasons given by the respondents for their sub-judice decision.
There 1s no suggestion that any reasons additional to those found
in the decision itself are to be found in the official records which
have been placed before me. In my view the nature of the present
decision did not require any further reasons to be stated than
those actually given which I consider as reasonably adequate. It
is, however, common ground that the General Orders, Exh. 16,
and Circular No. 542 and the Regulations attached thereto, Exh.
17, upon which the policy relied upon by the respondents was
founded, are not mentioned at all in the sub-judice decision or
anywhere else. It is also true that in her written address counsel
for the respondents seeks to justify the respondents’ decision by
reference to another circular which has no direct bearing on the
facts of the instant case. In the circumstances, the maximum that
can possibly be said against the sub-judice decision with regard to
its reasoning is that the decision cannot be validly based on the
reasons of law stated therein. The question, therefore, that poses
for determination is whether this defect can vitiate the decision or
not. The answer to it is in the negative. In Costas Pikis v. The
Republic (1967) 3 C.L.R. 562, Triantafyllides, J. (as he then
was) said the following at pp. 575 and 576:

"Even if an act or decision could not be validly based on the
reasons of law actually given in support thereof, but it is ne-
vertheless valid in law for some other reason, the relevant Ad-
ministrative law jurisprudence has gone so far as to lay down
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that such act or decision should be judicially upheld. In its De-
cision 2122/1956 (vol..1956 I, p. 1028 at p. 1030) the Greek
. Council of State has stated:

Nopipwg, 60ev, anmepplgdy, v xau en' dhdn avtoroyla
1 wg dvo altowg avadewpriotwg Tov ngoacpefwowog, oua
g poofailopévng amo@pdosns, xal xat axoiovilayv
azogouTéa: an:oBaivu WG vOUW ofACLUOG 1 'u:n:() xplowv év-
duwog altnous... N

(‘There has lawfully, therefore, been rejected, by means of

" the decision challenged, even though for other.reasoning, the

.said application of the Applicant for a review, and thus the sub
judice recourse has to be rejected as unfounded in law').

So, even if all, the reasons given in the letter exhibit 2; in

v . support of the sub judice decision, were not correct in-law, I

would still be prepared to find that, in the circumstances; the

Respondent Council of Ministers could not have lawfully done

' othcrwxse than to turn down Apphcant s request, contairiéd in

~ exhibit - . .
H

FECEEE R

(MO
Rcfercnce may also bc made to Miltiades Papadopoulos v. The
Republic (1968) 3-C.L.R.:662, where, adopting Kyriakopoulos
on Greck Administrative Law L. Loizou, J. said the following at
P 674: - . : o
i L .. Lot ' L ooy
."According to Kyriakopoulos on Greek Administrative Law
* vol. B at p. 387, wrong legal reasoning does not lead to annul-
ment if the decision can have other legal:support. To the same

-,-' . effect are-also the Decisions of the Council of State 666/1936

reported in vol:. A1l of 1936 at p. 618, 1606/1950 reported in
vol. B of 11950 at p. 128 and 1850/1950 rcported in vol. B of

.1950atp 321' R

1 Fmally itis uscful to refer to Savvas-Spyrouwv. The Republic
(1973) 3CLR: 478 wherc Tnamafyllldes P. said at p. 484: .

[T
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"It is, however, open to an administrative judge - and I am
dealing with these cases in such a capacity - to uphold the va-
lidity of an administrative decision on the basis of a lawful rea-
soning therefor even though such reasoning is different from
the reasoning given by the administration for reaching such de-
cision and even if the reasoning given by the administration is
legally defective (see, inter alia, the decisions of the Greek
Council of State in Cases 48/1968, 132/1969, 2134/1969 and
2238/1970)." '

There does exist, as I have already said, lawful reasoning sup-
porting the sub-judice decision, i.e. the General Orders, Exh. 16,
and the Circular No. 542, Exh. 17, and even if the reasoning giv-
en by the respondents in their decision is defective in the sense
that no reference is therein made 0 Exh. 16 and 17 justifying the
policy which they had followed and to which they had expressly

referred, I would still dismiss Ground 3 of the Application as not -

being a valid reason for annulment of the sub-judice decision.

Ground 4 of the Application is the last ground that remains to
be examined. This ground refers rather to the alleged unreasona-
ble refusal by the respondents to renew applicant's educational
leave of absence after 29 December 1983 communicated to the ap-
plicant by the letter dated 27 May 1983. I have hereinbefore ex-
pressed my views about applicant’s complaint against the con-
tents of this letter. I repeat that if those contents amounted to an
administrative decision, the applicant could have challenged it in
time. This recourse is too late a stage for the applicant to allege
that the respondents acted in 1983 unreasonably or unlawfully.
What the applicant demands in essence is that the respondents
ought to have reflected on their decision to refuse further educa-
tional leave to the applicant in May 1983, admit that they had then
acted unreasonably and unjustifiably, consider themselves solely
responsible for the interruption of applicant’s studies and for his
non-obtaining the university diploma, and with all these in mind
in September 1984 when examining his application for incre-
ments which had accrued whilst he was absent from his work
studying abroad, to exercise a discretion which they do not pos-
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sess and to place him at a higher point of his salary scale contrary
to the General Orders, circulars and regulations governing the
matter. Their failure to do this amounts, according to the appli-
cant, to an expression of unfavourable discernment against him
5 and offends the rules of good administration. Neither the respon-
dents nor this Court can subscribe to this line of thinking or de-
mand of the applicant. Ground 4 of the Application also fails.

- In view of the foregoing I rule that the recourse of the appli-
cant cannot succeed and, therefore, it is dismissed accordingly. 1
10 do not, however, propose to make an order for costs against him
having in mind all relevant considerations.
Application dismissed.
No order as to costs.
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