(1988)

1988 October 25
[STYLIANIDES, 1.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
MICHALIS PANTIS,

Applicant,

THE REPUBLIC OF CYPRUS, THROUGH THE PUBLIC SERVICE
COMMISSION,

Respondents.
{Case No. 259/87).

Legitimate interest—¥Free and voluniary acceptance of an administrative act—
Deprives acceptor of legitimate interest to challenge it.

Executory act—Confirmatory act—New inquiry—Application for modification
of terms of an offer of appointment turned down, because "according to le-
gal advice of the office of the Attorney-General” the terms of the offer were
correct—In the circumstances there has been no new inquiry—The decision
is confirmatory.

The facts of this case appear sufficiently from the judgment of the
Court.
Recourse dismissed.
No order as to costs.
Cases referred to:
Papadopoullou and Another v. CB.C. (1987) 3 CLR. 1685;
Kyprianides v. The Republic (1982) 3 CL.R. 611;

Spyrou v. The Republic (1983) 3 CL.R. 354,
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3 C.LR. Pantis v. Repiiblic

Recourse.

Recourse against the refusal of the respondent to modify con-
dition 3 of the conditions of service of the offer of appointment.

A.S. Angelides, for the applicant.
A. Vassiliades, for the respondents. ;
.Cur. adv. vult.

STYLIANIDES J. read the following judgment. The applicant
was serving in the Department of Town Planning and Housing as
from 8th September, 1980, on a’‘casual basis. He was performing
duties of Civil Engineer, but mainly the duties set out in the
Scheme of Service for the post of Sanitary Engineer, Class II. On
8th July, 1983, he went on scholarship to Australia where he ac-
quired the degree of "Master of Engineering Science in Sanitary
Engineering and -Environmental Control Engineering". He re-
turned to the Republic and resumed his duties on 31st December,
1984.

The respondent Public Service Commission in pursuance of
section 3 of the Casual Public Servants (Appointment to Certain
Posts) Law of 1985, (Law No. 160/85) and on the Tables trans-
mitted to them by the Director of Public Administration and Per-
sonnel on 3rd February, 1986, decided to appoint the applicant to
the post of Sanitary Engineer, Class II, in the Department of
Town Planning and Housing retrospectlvcly as from 8th Novem-
ber, 1985. :

By letter dated 13th February, 1986, offer was made to him
for the appointment on probation to the aforesaid permanent post
"according to the conditions of service attached”. He was request-
ed to inform, the soonest possible, the Commission whether he
accepted the offer. The material part of condition 3 reads:

"3. Salary: The salary-scale of the post is: A9: £2821 X 136
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3909. The post of Sanitary Engineer "YyelLovouixov
Mnyavixo¥", Class I is combined with the post of Sanitary
Engineer, Class I, the salary scale of which is A11: £3759 X
152 - 4975; and A12: £4171 X 195 - 5536 (Combined Estab-
lishment)."”

On 10th March, 1986, the applicant accepted in writing the of-

fer. The material part of that letter reads:

"Ava@iQopal gty ENLOTOAY oag pE aQuopd I1. 21225
®aw npegopnvia 13.2.1986 e tnv omola pov mpoagépete
dLogLopéd ue doxpacia oty pévipn (IIpotr. Avasr.) Oéon
Yyewovopurou-Mmnyavixo, 2ng TaEng ko cag Angogpopd
GTL aTtOdEXOpaL TO SLOQLORS AUTS KAl GAG EVXAQLOT.

Emutg6o0eta oag egwxhelw motomomntiné Yangeolag
VIOYQAUUEVO amd Tov Av. ArevBuvr Tov Tuiuatog [oke-
odopiag xal Owmnoewg oyetind pe v xpoinngecia pov
070 TUARA AUTO Kol TTAQOXAAW va xataxwenbel otov IIgo-
guatird pov ddoero.”

On 19th March, 1986, he sent another letter to the Commis-

sion which reads as follows:

"ZE CUUITATQWHUA TNG TROG TGS EMLOTOAMIS MOV NUEQO-
unviag 10mg Magtiov 1986, pe tnv omola amodeydpovy
TOV SLOPLOKO OV POV TTPOUPEQETE UE TNV ETLOTOAY 0OG PE
ap. IT. 21225 xau nuegopnvia 13.2.1986, tntd 61twg o 6pog
(3) (MwoB6g) TeomomonBel £T0L MOTE va LOYXVOEL KL YL
néva axpLBug 61L Ba Lo VoL Ra yia TOVg CuvadEApovg
pov oL orwolor dopllovrar omy Béom Aertovgyo Iloheodo-
wlag, 2ng 16Eng oto Tutpa Nokeodoulag xar Owoews vo
£xovv npooAneb oto Tpipa Tovto (Owg ®L' eyw) TOLY
v avadidpBpwon.

Anhadi va progel ko atnv St pov meglnrwon (agov

npooehipBmra tnv 8nv ZentepSplov 1980) n uioboroyuxi
HOU xAipaxa va praiver otny xhipaxa 1114,
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3 C.LR -Pantis v. Republic Stylianides J.

.+ Emwpuhacoduevog dhwv twv voplpwy dixalwpdtoy
MOV, TEQLUEVEW ATTAVINGT) 0ag." I

It is to be noted that the only difference between the scales A12
and IT14 is that the top of scale A12 is £5,536,-, whereas I114 is
£5,731.-, that is one annual increment more. -

The Commission on 2:’2[1& May, 1936 asked for legal advice
from the Attorney-General. In that letter of the Commission we
read:

T ! . . i ; .
. "Mr. Pantis by letter dated 10th. March, 1986, copy of
" which is attached, accepted his appointment without any reser-
vation. Later, by a new letter dated 19th March, 1986, he re-
quested the Public Service Commission to modify condition 3
.(MwoB6c) (Salary) of the conditions of service so that when at
a later stage he will be promoted to the combined post of Sani-
tary Engineer, Class I to be placed in scale I114, as it applies
to the other casual servants of the Department of Town Plan-
ning and-Housing, who were appointed to the post of Town
.Planning Officers, Class II. -
(c) It is relevant to mention that the fixing of the scale I114
as the scale of the post of Town Planning Officer, Class I, was
. made in application of section 3 of the Public Officers- (Con-
version of Salaries and Arrangement of Other Matters) Law,
1981 (Law No. 22/81), that limits the posts for which-it is ap-.
plicable and the post of Sanitary Engineer, Class.II is not in-
cluded. .

2. In view of the above you are hereby invited to give your

. opinion whether the conditions of service were correctly for-

mulated by fixing the salary scale of the combined post of San-
itary Engineer, Class I in A11 and A12 and not I114."

A senior Counsel of the Republic in a laconic manner re-
plied: ‘
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"T am of the opinion that you correctly formulated the con-
ditions of service.”

The respondent Public Service Commission by letter dated
17th January, 1987, informed the applicant that his request for
modification of condition 3 of the conditions of service of the of-
fer of appointment could not be satisfied as, according to legal ad-
vice of the office of the Attorney-General, the condition of salary
in the offer was correct.

Hence this recourse by means of which the applicant seeks the
annulment.of the act contained in the letter dated 17th January,
1987.

Counsel for the Respondents in his written address objected
that the applicant has no legitimate interest to prosecute this re-
course, because he unreservedly accepted the terms and condi-
tions of the offer made to him.

Counsel for the applicant argued that this letter contains a new
exectory act, as there was a new inquiry and there was a new de-
cision which was taken after legal advice.

As provided by Article 146.2 of the Constitution, a person
making a recourse must be one whose "any existing legitimate in-
terest” is "adversely and directly affected” by the decision, act or
omission which is challenged by the recourse.

In Revisional Jurisdiction Appeal No. 553. - Phrini Papado-
poullou and Aliki Fereou v. The Cyprus Broadcasting Corpora-
tion (1987) 3 C.L.R. 1685) the appellants, employees of the re-
spondent Corporation, were Announcers/Newsreaders (radio and
television). Before 1st February, 1983, they held the post of An-
nouncer/Newsreader of radio only and their salary scale was A6.
On 13th January, 1983, the appellants were appointed to the per-
manent post of Announcer/Newsreader radio and television with
effect from 1st February, 1983, in the salary scale of A8/9. They
were given a number of increments and the salary of Papadopoul-
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lou was £3,336.- and as from’ ist July, 1983, £3,382.- and ap-
pellant Fereou was placed on £3,271.-. By letter dated 21st Feb-
ruary, 1983, offers of appointment with detailed terms of service
including date of commencement and salary, were given in writ-
ing to them. Appellants by létters dated 16th March, 1983, and
17th March, 1983, respectively accepted the offers on the terms
set out in the said offers..By letter dated 8th April, 1983, they
asked for their appointments to be made retrospective, at the latest
as from 31st December, 1981 and for emplacement on scale Al0,
in order to be accorded equal treatment with their male counter-
parts, who had'been emplaced on scale A10. That letter was not
favoured with any reply..The appellants feeling aggrieved filed
the recourse whereby they sought the annulment of the decision
of the respondents to emplace them in the salary scale A8/9 in-
stead of scale A10 and the refusal of the respondents to appoint
them retrospectively. The Court dismissed their appeal and had
this to say at pp. 1690-1691: ‘

"For more than 20 years this Court repeatedly held that vo-
luntary and unreserved acceptance of an administrative act or
decision deprives the person concerned of a legitimate interest
entitling him to file a recourse for an annulment under -Article
146.2 of the Constitution. The acceptance may be expressed or
implied. It must be free and voluntary, which it is not if it has
-been brought about by pressure of the prejudicial consequen-
ces of non-acceptance. (See Paschali v. Republic (1966) 3

. CL.R. 593, at pp. 603-604; Piperis v. Republic (1967) 3
C.L.R. 295; Stefanos Ioannou and Others v. Republic (1968)
3 C.L.R. 146 at p. 153; Petros Antoniou v.-Republic (1968) 3
C.L.R. 452;Costas loannou v. The Grain Commission (1968)
3 C.L.R.612, at p. 617; Markou v. Republic (1968) 3 CL.R.
267; Pericleous v. Republic (1971) 3 CL.R. 141 at p. 165;
Myriathis v. Republic (1977) 3 C.L.R. 165; HadjiConstanti-
nou and Others v. Republic (1980) 3 C.L.R. 184; Tomboli v.
CYTA (1980) 3 C.L.R. 266 and on Appeal (1982) 3 C.L.R.
149; Neocleous and Others v. Republic (1980) 3 C.L.R. 497,
at p. 508; Stavros Aniliades v. CYTA (1981) 3 C.LR. 21;
Lefkos Georghiades v. Republic (1981) 3 CL.R. 431; Zam-
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bakides v. Republic (1982) 3 C.L.R. 1017; Goulielmos v. Re-
public (1983) 3 C.L.R.883; Stylianides v. Republic (1983) 3
C.L.R. 672; loannou and Others v. Republic (1983) 3 C.L.R.
150, Hadjiconstantinou and Others v. Republic (1984) 3
C.L.R. 319; F.B. case, at p. 328; Vlahou and Gthers v. Re-
public (1984) 3 CL.R. 1319, at p. 1322; G. Michaelides v.
Republic (1984) 3 C.L.R. 1419, at pp. 1423-1424; Mavrom-
matis and QOthers v. Republic (1984) 3 C.L.R. 1006, at p.
1023; Mavrogenis v. Republic (1984) 3 C.L.R. 1140, at pp.
1148-1149; Kalos v. Republic (1985) 3 C.L.R. 135, at pp.
142-143; Raftis Co. v. Municipality of Paphos (1985) 3
C.L.R. 1664, Nakis Bonded Warehouse v. Republic (1985) 3
C.L.R. 1179; Vrahimis v. Republic (1985) 3 C.L.R. 2057;
Pierides v. Republic (1985) 3 C.L.R. 1275, at pp. 1282-1283,;
Chrysanthou and Others v. Republic (1986) 3 C.L.R. 1128,
E.B. case, at p. 1136; Provita Ltd., v. Grain Commission of
Cyprus (1986) 3 C.L.R. 737; Theodoros Papadopoulos v.
Republic (1986) 3 C.L.R. 1073, at p. 1083; Republic v. Ma-
karonopeion Carkotis (1987) 3 CL.R. 72)

This principle is of universal application. It is well embeded
in our administrative law. We see no reason to depart from it.

Having considered the content of the offers of appointment
and the written acceptance by the appellants, and in the light of
all relevant circumstances of this case, we are in full agreement
with the trial Judge, that the acceptance of the aforesaid ap-
pointments was unreserved and free, and, therefore, by such
acceptance the appeilants have been deprived of legitimate in-
terest in the sense of Article 146.2 of the Constitution, entitling
them to file their recourse against the sub judice decision to ap-
point them with salary scale A8/9."

The above principle whereby acceptance of an administrative
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act precludes a person from challenging same before the Adminis-
trative Court, as deprived of a legitimate interest, does not apply
when inalienable human rights are violated.

1972



10

15

20

25

30

JC.LLR. . Pantis v. Republic Stylianides J.

Does the letter of 17th January, 1987, contain a new executory
act or is it a confirmatory act or decision of the Administration? It
signifies the adherence of the Administration to the course already
adopted; it is not in itself executory because it does not itself de-
termine the legal position of the applicant and therefore it cannot
be the subject of a recourse. -

In Kyprianides v. Republic (1982) 3 CLR. 611 the follow—
ing was sald at pp. 619-620:

“"It is well settled that a letter, which is merely of an infor-
mative nature and does not contain a decision creatihg a new
legal situation, is not of an executory nature and, therefore, it
cannot be made the subject-matter of a recourse under Art.
146. (Economides v. Republic, (1980) 3 C.L.R. 219; Kou-
dounaris v. The Republic, (1967) 3 C.L.R. 479, 482; Lardis
v. The Republic, (1970) 3 C.L.R. 356, 359; HjiKyriacos and
Sons Limited v. The Republic, (1971) 3 C.L.R. 286, 290;
The Republic v. Demetriou, (1972) 3 C.L.R. 219, 223; Theo-
dorou v. The Attorney-General of the Republic, (1974) 3
C.L.R. 213; HjiPanayi v. The Municipal Committee of Nico-
sia, (1974) 3 C.L.R.' 366, 375).

An act which contains a confirmation of an earlier one,
may, however, be executory and therefore subject to a re-
course for annulment if it has been made after a new inquiry
into the matter. (Kolokassides v. The Republic, (1965) 3
C.L.R. 542; Ktena and Another (No.l1} v. The Republic,
(1966) 3 C.L.R. 64; Varnava v. The Republic, (1968) 3
CLR 566,-at p. 573). ;

When does a new inquiry exist? The answer is given by
Stassinopoulos in The Law of Administrative Disputes, 1964,
(4th edition, at p. 176, a passage which was adopted and ap-
plied by this Court in a number of cases:

" "When does a new enquiry exist, is a question of fact. In
general it is considered to be a new enquiry, the taking into
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consideration of new substantive legal or factual elements,
and the used new material is strictly considered, because he
who has lost the time limit for the purpose of attacking an
executory act, should not be allowed to circumvent such a
time limit by the creation of a new act, which has been is-
sued formally after a new enguiry, but in substance on the
basis of the same elements. So, is is not considered as a
new enquiry, when the case is referred afresh to a Council
for examination exclusively on its legal aspect, or when re-
ferred to the Legal Council for its opinion or when another
legal provision other than the one on which the original act
was based is relied upon if there is no reference to addition-
al new factual elements. There is a new enquiry particularly
when, before the issue of the subsequent act, an investiga-
tion takes place of newly emerged elements or although pre-
existing were unknown at the time which are taken into
consideration in addition to the others, but for the first time.
Similarly, it constitutes new enquiry the carrying out of a
local inspection or the collection of additional information in

the matter under consideration'.
(See, also, Spyrou v. Republic (1983) 3 C.L.R. 354.)

In the present case all the material was before the Public Ser-
vice Commission. No new substantive legal or factual elements
were considered. The respondent Commission simply put before
the office of the Attorney-General the legal aspect of the case.
They referred to the office of the Attorney-General for its opin-
ion. In the circumstances, there was no new inquiry. The letter
dated 17th January, 1987, does not contain an executory act and
it cannot be made the subject of a recourse under Article 146 of
the Constitution. The applicant lacks legitimate interest as defined
in paragraph (2) of Article 146 because he unreservedly, freely
and voluntarily accepted the decision of the Commission by his
letter dated 10th March, 1986.

For the foregoing reasons, this recourse fails. It is hereby dis-
missed with no order as to costs.

Recourse dismissed.
No order as to cosis.
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