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1988 October 15
[STYLIANIDES, 1.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

KIKOYLLA N. ZEMPASHI,

|13

Applicant,

THE IMPROVEMENT BCARD OF AYIA NAPA,

Respondents.
(Case No. 270186).

The Villages (Administration and Improvement) Law, Cap. 243, sections 21
{n). 24(1)(a)—Hawking—Bye-Law 155(1) of the Villages (Administration
and Impravement) Pedhoulas Bye-Laws, 1951 in force in Ayia Napa—~Not
ultra vires enabling law, i.e. section 21(n) and 24(1)(a) of Cap. 243.

5 Constitutional Law—Right to exercise a trade—Constitution, Art. 25—Ambit
of—The Villages (Administration and Improvement) Law, Cap. 243, sec-
tions 21(n) and 24(1)(a)—Restrictions imposed .rhereby—-—Necessary "in the
public interest” and for public health. - N

Reasoning of an administrative act—Review of principles applzcable-—Refusal

10 of licence for hawking—In the circumstances of this case the decision was
not duly reasoned.

i

Recourse for annulmeni—Remedies—Constitution, Art. 146.6—Claim for
declaration that respondents had no power to refuse the grant of a licence to
hawk—Neo jurisdiction to grant such a remedy.

15 " The facts of this case éppear sﬁl‘ﬁéiendy in the judgment of the Court.

Sub jucide decision annulled.
. . Noorder as to costs.
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3CLR. - Zembashi v. Impr. Board Ay. Napa

[TEAR IR

Recou rse. o ..
PR ¢ AU 2 PR AL EEFE T A [ TR BRI B e
Recourse agamst the dec1s10n) of the respondents refusmg the

grant ofa hawker hcence to the apphcant wrthm the area of the

Improvement Board of Ayra Napa. :

LR}

| GO ¢ 7 L ' IJ"I e, \‘.'1. vET T Ly L
G. Pinatzis, for the applicant. C e
& . o L
P Angeltdes for the respondents . N
Lot o AR & REEYA
' u‘t.rf" -' LA -'! X ‘?-'; s Lol W —;.'[-" L
: ’ ' ' Derly C1 aa'v vult.
T "1_1-_ tc.s-t'lfu h‘b:“"”‘.}, VAR OO
e RT Wy Yt
’ STYLIANIDES I read the _followmg Judgment 'The appllcant
by this teourse seeks; " '
TNt ery Lo ey Bl L,

."(a) Declaratlon that the demsron of the Respondents com-
i mumcated to her by letter dated 21st March, 1986 whereby

thfey'i-'efused to grant to the apphcant hawker l1cence w1th1n the
“'ared of the Improvement Board of Ayta Napa is v01d ‘and/or il-

Iegal ' e

PR O T AN

(b) Declaration that the Improvement Board ofi Ayia Napa
has no right or power to refuse to grant fawker licence within

. the area of Atyla Napa to the apphcant. e ey
- The apphcant is frorn Parallmm At the matena] tlme she. was
the owner of a métor car, Regrstranon No. RK" 175, ‘which Was
adapted to be used as a mobile Lcanteen, which however was.reg-
1stered in the name of her’s son By letter of her advocate, dated
13th Deceinber, 1985, she applled for a hawker s 11cence for the
penod lst March 1986 to 31st December 1986 thhm the are-
“as of the Improvement Boards of Ayia Napa and Parahmm This
letter was addressed to the District Officer of Famagusta in hisca-

pacity as Charrman of the said two Boards.

On 14th January, 1986, the respondent Improvement Board of

Ayia Napa, considered the aforesaid application and decided to
examine it with other similar applications in March.
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On 6th March, 1986, the members of the Imptovement Board
met. At that meeting representatives of the Ministry of the Interi-
or, the Planning Bureau, The Cyprus Tourism Organization, the
Public Works Department, Town Planning and Housing were in
attendance. The relevant part of the record of the meeting reads:

"VII AAEIEZ

AwaBaobme tnheypdenpa Tov Zuvdéopov Zevodoywv
pe o omolo exgppdteton n aviiBeon Toug o eQlTwon xo-
onyrhioews and to Zupfoviio adeubv Aettovgylog xuvTav
nepurtépwy el Tng nogariag xa arogactofme va min-
eo@opnBel 0 avwtépw Zvvdeopog 6t to Supfovho dev
npotifetar va exduoel tévoleg adeies.”

The Chairman of the Improvement Board on 21st March,
1986, informed applicant’s advocate that the application of his
client dated 13th December, 1985, for the grant to her hawker’s
licence within the Improvement Board of Ayia Napa was exam-
ined and dismissed.

Hence this recourse.

Counsel for the Respondents objected that the recourse cannot
be proceeded with, as the relief prayed is outside the ambit of Ar-
ticle 146 and beyond the jurisdiction of this Court.

The revisional jurisdiction is conferred on this Court by Article
146 of the Constitution. The object of the review is a decision, act
or omission of any organ, authority or person, exercising any ex-
ecutive or administrative authority. The power of the Court 1s set
out in paragraph 4 as follows:

"4, (Jpon such a recourse the Court may, by its decision

(2) confirm, either in whole or in part, such decision or act
or omission; or '
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w o de oot v.\ e Ve

(b) declare, either in whole or in part, such decision or act
to'be null and void ‘and of no effect whatsoever or T

M A ‘J TN Z"':I\Jr-“

]

(c) declare that such omlssmn either, in whole or in part,
J{. 1
’obght hot to have béén'made' dnd-that whatever has been’ ogmt-

1 i)

5 ted should have been performed.” ™ ° AR

""”l’he power ‘of the” Court under (b) 'y "declare null and void
and‘ of no effect whatsoever the de0151on 1mpugned It 1s not
open 6 this "Coutt 10 decrde G gram “the ‘second réfief prayed in

this recourse. (See Republic (Publtc Serwce Commtssron) V.
10 Kika Gava (1968)3 C.L.R. 322). ' :

o Ty BYeLAW 155(1) of the' Vlllages (Admlmstrapon and Im-
' duﬁrovérme'nt) Pedhoulas Bye Laws 1951’i which“"is m force

in Ayia Napa Improvement Board ig" e Vires the ena-

bling Law, Cap. 243. ahe g (DB ani -

15 (2) Sectlon 21 (n) and Bye Law 155(1) are yngonstttuttonal
K as they 1nfr1nge Article'25 &f thc Constitution:
RERTZ MR R UL S IERNONER I TN LY O T T ARRL TR (oI

ALl f‘r"‘"l' *l_ "'Jf“ M ‘."l’
“(3)'The"sub JualCCIdCCISIOH lackstue or any reasor'nng and it

was reached without due inquiry. e Chelatr

“The sub Judlce dec1sron hias to be annullcd End"bg declared null

20 and void and of no effect whatsoe\‘/er it 1t was based on mvahd

law LaW{ 1ncludes’sub51d1ary legtslanon (See‘MtIttades Chnsto—

doulou and The Republic (Collector of Customs Ntcosra) 1

R. S C C. L Savvas Chr. Spyrou and Others (No. 2).v, Republic

(chensmg Authonry) (1973) 3¢ L‘R“ 627 P&t‘prcixrenophontos
25 and Others™y. Repub!t ¢(1982) 3 CLR 10370 Ethmkgs v
K.OA. (1984) 'S'CLR.113074nd Lefkari's ‘and omers"t?"’ne}%-‘

ZET IO T - Lt L 12U Y eIl
blic (1985)'3*CLR. 1372) Bl inie ¢RI e
PN TS 2RERA nt I :ttmﬁ Yo ruoTi il \(d R NS EY

< 'i‘he submtssmn of counsel is t'h'tit Bye-l..aw 155(1) whtchbts

S\ ¥
subordinate legislation, is ultra vires s to itS extent’and Gonténts.
30 When 2 sub Judth leglslatlon is examined w1th a v1ew to, demde .
1t on a contcnnon that it 1s'ultra v1res the answer to thlS questlon

.
e

n

"3
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depends, in every case, on the true construction of the relevant
enabling power concerned.

Section 21(n) of the Villages (Administration and Improve-
ment) Law, Cap. 243 reads:

"21. Subject to the provisions of this Law and of any other
Law in force for the time being, the Board shall, within the lim-
its of the improvement area and in so far as its resources permit-

--------------------------------------------------------------------------

(n) provide for the establishment, regulation and use of
markets and prohibit or regulate the hawking of any goods in
any place other than such markets;"

Section 24(1)(a) provides:

“24.(1) A Board may, from time to time, make bye-laws
not inconsistent with the provisions of this or any other Law in
force for the time being, for all or any of the following purpos-
es, that is to say:

(a) to enable or assist a Board to perform any of the duties
assigned to it by section 21 or 23 and to provide for the pay-
ment of any rates, fees, rents, tolls or charges in connection
therewith;"”

It was submitted that section 21(n)} empowers the Improve-
ment Board only to regulate where and how hawkers may sell
their goods but not to require or issue licence or impose condi-
tions for such licences or prohibit hawking. This matter was re-
cently determined by the Court of Appeal in Antonis Mouzouras
and Others v. The Improvement Board of Ayia Napa, (1988) 2
C.L.R. 26 at p.32 as follows:

"We turn now to the second ground of appeal. It was
argued that paragraph (n) of section 21 of the Law should be
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read as a whole, that is that an Improvement Board cannot re-
gulate the hawking of any goods and subject such function to a
licence, unless markets are established and in the case of Ayia
Napa this had not been done.

‘4

On a true constuction of the said statutory provision the es-

.tabhshment. regulauon and use of markets is one function and

the prohlbmon and regulation of hawkin g of any goods in any
place other than such markets is another. In our view the es-

tablishment of a market is not a condition precedent to the regu-

lation of hawking. Bye-law 155(1) therefore which does not
refer to the establishment of a. market before hawkmg but only
to the establishment of a licence first obtained and lays down
by paragraph 2 thereof the fees to be paid, is intra.vires the
Law."

' In the present case counsel for the apphcant relymg on Munici-
pal Corporation of the Cny of Toronto v, Virgo [1896] A.C. 88,
submitted that the enabling law does not confer power on the Im-
provement, Board to, "prohibit’ hawking within the limits of its
area. Lord Davey sald the followmg in the Vzrgo case (supra) at,

PP

93 94: .

ARSI SRLINTT) i B I EEY (O

L P N 94
"It appears to their Lordships that the real question is

. whether under a power to pass by-laws ‘for regulating and

govermng hawkers & c., ‘the COlll’lCll may pl'OhlblI hawkers
from plying thelr trade at all in a substanual and 1mportant por-

. uon of- the c1ty, no questlon of any apprehended nmsance be-,

.ing ralsed It was contended that the bye-law was ultra v1res,

R’E

- and also in restraint of trade and unreasonab!e The two ques- .

nons run very much, 1nto each other and in the view which
their LOl'dShlpS take it is not necessary to consider the second
quesuon separately.

B N PERTID ,'

No doubt the regulatton and govemancc of a trade may m-,
volve the :mposmon of restrictions on its exerclse both as;to

time and to a certain extent as to place where such resmctlons

are in the opinion of the public authority necessary to prevent a-
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nuisance or for the maintenance of order. But their Lordships
think there is marked distinction to be drawn between the pro-
hibition or prevention of a trade and the regulation or govern-
ance of it, and indeed a power to regulaté and govern seems to
imply the continued existence of that which is to be regulated
or governed. An examination of other sections of the Act con-
firms their Lordships' view, for it shews that when the Legis-
lature intended to give power to prevent or prohibit i n did so by
express words.

But through all these cases the general principle may be

traced, that a municipal power of regulation or of making by-

* laws for good govérnment, without express words of prohibi-

tion, does not authorize the making it unlawful to carry on a
lawful trade in a lawful manner."

In the present case the law empowers with express words both
the prohibition and the regulation of hawking. In view of the
aforesaid the contention that Bye-Law 155(1) is ultra vires fails.

The Constitution of the Republic of Cyprus in a number of Ar-
ticles guarantees to the individual certain social and economic
rights, which are to be exercised within the framework of public
nterest and common welfare.

Article 25 safeguards the right to practice any profession or to
carry out any occupation, trade or business subject to such for-
malities, conditions, or restrictions as provided for thérein. What
is guarded against are infringements in the exercise of this right as
such; but controls in respect of objects which might be necessary
for the exercise of such right are not excluded by this Article.
(District Officer, Nicosia and Georghios Ioanmdes 3 R S.C.C.
107 at p. 109.).

Article 25 guards only against direct interference with the right
safeguarded thereunder - (Police and Georghios D. Liveras, 3
R.S.C.C. 65).
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-Réasoning: © ' v

3°C.LR. ** "Zembashi v. Impr.'Boaid Ay. Napa 'Stylianides J.
/

“'The c:(crmse of such right is not absolutc and the Statc has
power,/ Afor certain purposes specifically set out in paragraph 2,10
pmhx 1t or regulatc it.

s ' "t - - -

Thc provisioris of secuon 21(n) of Cap 243 and Bye-Law
155(1) are necessary 'in the public interest” and for "the pubhc
health". (Polu:'e and Georghtos D:Liveras,3 R S.CC. 65 'Dis-
* trict Officer, Nicosia and Georghios Ioanmdes 3 R .S. C C."107,
at p. 109.) They are not repugnant or inconsistent with Article
25.
. .1 ' . TRV W R T U teal,
T Y L) a0 e
IR . , " LI * ¢ Fan PR |

The requirement of due reasomng in admlmsu'atlve dems:ons
has béen stressed repeatedly by this"Colirt. The requu'ement of
reasoning is that its presence excludes arbitrarinéss o the | part of
the administrative organ and protects the admlmstranon against it-
self by preventing it from taking a hasty ‘decision. At'the same
time it protects the persons affected by such decision. The reason-
ing must be clear, that is to say, the concrete factors on which the
administration based its decision for the case under consideration
must be specifically mentioned in such manner as to render possi-
ble its judicial control. It must contain the way of thinking of the
administrative organ on the relevant facts which constitute the
foundation for the decision. A reasoning which does not satisfy
these conditions cannot be considered as due reasoning. The rea-
soning may be supplemented from the material in the file of the
administration. (Soteris L. Panayis v. The Ports Authority of Cy-
prus, (1988) 3 C.L.R. 1095; Athos G. Georghiades and Others
v. Republic (Public Service Commission) (1967) 3 C.L.R. 653,
6066; Georghios HjiSavva v. Republic (Council of Ministers)
{1972) 3 C.L.R. 174; Republic (Public Service Commission) v.
Lefkos Georghiades (1972) 3 C.L.R. 594; Andreas Tsouloftas
and Others v. The Republic of Cyprus (1983) 3 C.L.R. 426; Ma-
rangos v. The Republic (1983) 3 C.L.R. 682 and Co-operative
Society of Alona v. The Republic of Cyprus {1986) 3 CL.R.
222. See, also, Decisions of the Greek Council of State, 47(Q/
1970, Volume A'. p. 686 and IL.A. Aaytéiov - General Admi-
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nistrative Law, a' 1977, pp. 166-167 and y'/1 1981, pp. 285-
286.)

The sub judice decision produced to the Court is not reasoned.
It does not convey the reasons why the Respondents decided not
to grant any licence to hawkers including the applicant. The rea-
soning for the sub judice decision can neither be ascertained nor
supplemented from the material in the file of the Respondents
produced before the Court,

Thus the sub judice decision was taken by exercise of the Re-
spondents’ descretion in a defective manner and in excess of

power. The sub judice decision is bound to be annulled.

In the result the sub judice decision is declared null and void
and of no effect whatsoever under Article 146.4(b).

Let there be no order as to costs. e

Sub judice decision annulled.
No order as to costs.
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