(1988)

1988 September 22
(HADITTSANGARIS, I
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

PARASKEVAS ANASTASSIOU,

Applicant,

THE REPUBLIC OF CYRPUS, THROUGH
1. THE MINISTER OF LABOUR AND SOCIAL INSURANCE,
2. THE DIRECTOR OF SOCIAL INSURANCE,

Respondents.
(Case No. 204/87).

Acts or decisions in the sense of Article 146.1 of the Constitution—Refusal to
honour cheques based on regulation providing that the right of payment is
extinguished, if a cheque is not presented for payment within six months
aof its issue—Not justiciable under Art, 146.1

The facts of this case appear sufficiently from the headnote hercinabove.
Having adopted Michael v. The Republic (1988) 3 CL.R. 921, the Court
dismissed the recourse.

Recourse dismissed.
No order as to costs.

Cuases referred to:
Michael v. The Republic (1988) 3 CLR. 921.
Recourse.

Recourse against the decision of the respondents whereby they
failed to allow payment to applicant of a number of cheques.
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3 C.L.R. Anast;s.siou v. Republic
M. Papapetrou, fq; the applfcaht. oo .
A. Vassiliat;fe.;, for th;: rcsfpc;ﬁdcnts.

Cur.ladv. ;ult.

HADIJITSANGARIS J, read the following judgment. By this
recourse the applicant prays for a declaration of the Court that the
decision of the respondents which is contained in letters dated
9.2.87 and 12.2.87 addressed to the applicant by virtue of which
the respondents failed to allow payment to the applicant of a num-
ber of cheques which appear in schedule "A" attached to this peti-
tion is null and void and of no effect whatsoever. The. grounds
upon which the recourse is based are:

| (1) That-the decision is illegal and contrary to the provxs;ons of
Law 41/80. . — ,

(2) That the decision was takpn in excess of power.
(3) That it does not accord with the facts.

(4) That it was taken in abuse of discretionary power if such
discretionary power exists.

(5) That the decision was not duly reasoned.

The respondents deny all the above allegations and in answer
allege that the only substantial complaint of the applicant is that
rule 4(2) of the Regulations 243/80 which were published in the
3rd schedule of the Official Gazette of the Republic dated 29.8.80
No. 1285 are ultra vires of Law-41/80. The said Rule 4(2) pro-
vides a period of 6 months during which cheques should be pay-
able otherwise the right to payment is extinguished. They main-
tain that the said rules are perfectly legal.

The facts of the case are very short and it is common ground
that the applicant is in possession of a certain number of Social
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Insurance cheques which appear in schedule "A™ of the petition.
These cheques represent small sums of money and were issued
by the respondents to certain beneficiaries of Social Insurance.
The applicant endorsed them and presented them for payment af-
ter 6 months from the date of issue of such cheques. The respon-
dents failed to pay the said cheques and the applicant through his
advocate requested their payment by virtue of letters dated
16.1.87 and 26.1.87. The respondents by their letters dated
9.2.87 and 12.2.87 refused payment alleging that the 6 month
time limit provided by Rule 4(2) had passed and therefore appli-
cant’s right to payment has been lost.

The case has been mainly argued on the question whether Rule
4(2) is ultra vires or not but I have had in the meantime the benefit
of reading a recent decision of by brother A. Loizou P. dated
7.5.88 in Case No. 148/86 between Andreas E. Michael v. The
Republic (1988) 3 C.L.R. 921. This case raised as a preliminary
issue the question whether a claim for payment in respect of
cheques presented after the 6 month period (Rule 4(2)) upon a re-
fusal of the administration of such payment is within the jurisdic-

tion of this court or of a civil court having jurisdiction in mone-

tary claims.

This question has not been raised in these proceedings but the
facts of the two cases are virtually identical and I feel that since
this question resolves the whole case as touching on the jurisdic-
tion of the Court I should deal with it on my own motion before
going on the merits.

The view taken by A. Loizou P. was that the refusal of the ad-
ministration to allow payment in the above circumstances is not
an administrative act within the ambit of article 146(1) of the Con-
stitution but simply refers to a monetary dispute within the juris-
diction of the Civil courts. In particular he had this to say at pages
925-926 discussing the general principle involved in the light of
the case law,

"It was held as early as 1962 (Achilleas HjiKyriakou and
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3 CLR. Anastassiou v. Republic Hadjltsangarns J.

LJLF‘ i

Theologta H,uAposmlau 3 R S C. C 89) that ‘an. act or deci-
_ sion}in the, sense of paragraph 1 of Article 146;is,an act or de-
. ClSlOI'I in, thc domam only-of pubhc law and not'an act or deci-
.+ sion, of a pubhc officer 1 in the domain of private law. »,

1\

R R “or - W Y Ty
; ,Ever aftcr thlS pnn01ple was rcncrated in a number of cases
(Valana v Repubhc, 3RS C C. 91 Asproftas v. The Repub-
lic (1973) 3 C.L.R. 366, Repubhc v. M.D.M. Estate Develop-
ments Lid. (1982) 3 C.L.R. 642, Charalambides v. The Re-
. pubhc ( 1982){3 CL. R 403 Chzrans v. The Repubhc ( 1982)
3 C.L.R.,540, Tekk:s 1& Another Ve The Republic (1982) 3
, CL. R. 680 and most recemly by thc Full Bench;in the case of
Galanos V. CBC (1984) 3CLR. 742), .

i ‘\

G L Ly
Of course 1t 1s pnmanly the nature and character of a par-

t:cular act or, decision which determines-whether or not such
.act. or, dec:snon comes, wnhm the scope of paragraph 1 of Arti-
. cle 146 of the Constltutlon - The same organ may.be actingei-
ther in the domam of pnvate law orin the domam of public
L law dcpendmg on thc nature of its,action -' (The Greek Regis-
, trar of the Co;operative, Soc:enes v. Nicos Nicolaides (1965) 3
C L.R. 164) X

P R P RLE ST LED T PIETR I I O
v o J.rl R A R L R
He thcn refcrrcd to the posmon in Greece on this point citing
from Tsatsos Administration and Law, 1979 ed., at pages 263 to
265.and from the decision of the Greek Council of State'in case

No. 2466 to the followmg effect: e

.~ EE @hhoy.n,Awolxnoig, wg delnvutal ex-twy, xpoofok-
l.opévmv TEdEEwy, cméggupa %0, aitipa nepl arnodooewg
,Tov awmégw YONUOTLROD TTOCOV, sztt T, Adyw 6TL 1 ToLoT
eu; Bapog tov.Anuooiov uE(.mmg €xgL VORIPEL and, Tov
érovg 1954 g1g TV mEVIQETH. Tapaypagn Tov vouov. mepl
Emuootov loywuuou (ngQov 69 N. 218), dutt-6e 1ng umod
xplowy autioewg augoprreltar 11 vopupudng ng avtioro-
ylag Tadtng nau, eLdindtegoy, vootmiletal 61-n avwté-

. o vrtoxeéwaig Sey umbnevtan ewg magaypagiy. H vovain
Opwg augLoBiNoLS, avagepouévn €15 TO EQv N UG Tag
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avwTéQw ouVRXAS TEoXNaoa VLo QEwaLs TOv Anpociov
TR0G andSOTY WELOPEVOU KOMUATINOY TOTOU UTEXEY f
N ELG TNV JIEVIQETT] TTOQayQagv Tov vopov sepi dnuociov
Aoylotinov, ouviotd tpodfihwg xonuatuaiv Suagopdy, n
eR{AUOLS THE OOlaS VIAYETAL ELG TV QITOKAELOTURIY AORO-
oo TwY KoLtV dixagTnolwy, Su' 0 xaw 1 v xplow
almotg, AMdyw avaguodiétntog tov Suxaotnglov tovrov,

UOQOUITTED, WG amapddentog.”

("On the other hand the administration as appearing from
the sub-judice acts, rejected the claim for the refund of the said
amount, on the ground that such claim against the state has
since 1954 yielded to the five years prescription of the Public
Accounts Law (section 69 Law 218) and by means of the
present application the legality of this reasoning is questioned
and, particularly, it is argued that the above obligation is not
subject to prescription. Such dispute which refers to the ques-
tion whether the obligation of the State to refund a certain
amount, which has emanated under the above circumstances
has yielded or not to the five years prescription of the Public

Accounts Law manifestly constitutes a monetary dispute, the.

resolving of which comes within the exclusive jurisdiciton of
the Civil Courts and for this reason this application must be
dismissed as unacceptable due to lack of jurisdiction of this
Court.)"

He then concluded at page 928 applying the above principles

by saying:

"Therefore applying the principle enumerated in the above
case of the Greek Council of State I hold that the subject matter
“of the recourse constitutes a monetary dispute which falls
within the jurisdiction of the Civil Courts. This recourse
should therefore fail as unacceptable due to lack of jurisdiciton
of this Court.”

Having considered the matter in the light of the above decision

I share the views of A. Loizou P. and hold that the claim in this
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recourse is not within the jurisdiction of this court. I therefore do
not propose to enter into the merits of the recourse and in particu-
lar as to the question of the illegality of rule 4(2) and hold that the
recourse should be dismissed. o ~

In the result the recourse fails and is hereby dismissed but in
the circumstances I make no order as to costs.

Recourse dismissed.
No order as to costs.



