(1988)
1988 July 16
[STYLIANIDES, 1.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
GENERAL CONSTRUCTIONS CO.LTD.,

Applicants,

REVIEW LICENSING AUTHORITY,
Respondents.

(Case No. 517/86).

Motor Transpore—The Motor Transport Regulations Law (Law 9/82), as
amended by Law 84/84—Carrier B licences—Sections 16(1) and 5(4)—
The power to modify condition under 5.5(4)—Course to be followed—
Respondents labouring under impression that they had no power to modify
the conditions—A material misconception of law.

Reasoning of an administrative ace—Contradicted by material in the file—
Ground for annulment.

The applicants are owners of a carrier "B" licensed vehicle. They sought
medification of the condition 1n the existing hcence, whereby the vehicle in
question could not transport building materials.

The application was turned down, A hierarchical recourse to the Permits
Review Authority met with the same fate.

Hence this recourse. The sub judice decision was based on the follow-
ing reasons, i.e.

(a) Originally the carrier B licence was granted on condition that no
building material would be transported,

(b) The needs of the applicants can be served by other carrier B licensed
vehicles,
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3 CLR. . Gen:Constructions v. Licensing Authority

A

vt

plied for, *

Held, annulling the sub judice decision: (1) Under section 5(4) the Li-
censing Authority may, for reasonable cause, at any time, amend the condi-
tions imposed in a licence. The respondents, either disregarded their.power
under section 5(4) to amend on reasonable cause the conditions imposed in
a licence, or they laboured under a misconception that they had no such
-power. In dealmg with this hierarchical recourse they should have inquired
whether there was reasonable cause for the modifications of the conditions
of the licence. In doing so, they should have examined whether the facts
and circumstances, for which the existing condilion was imposed, have
changed and whether the change is such that justifies the modification ap-

P A )

- Furthermore, they should inquire if the modification is required for the

"” purposes of the commercial or other-basiness of the appllcant (See secuon

Case referred to: - ~

e

16(1) of said law).

(2) The material in the file does not bear out that the needs of the appli-
cants - gwners can be satisfied by other carriers ‘B’ belonging to them. The
. Sub judlce decision is contradicted by the rclevant records. An Administra-
tive Court has to annul the'sub Judlce administrative act or decision, if the
reasoning stated therein is shown 1o be erroneous, through being contra-
dicted by the relevant administrative records. .

Sub judice decision annulled.
No order as to costs.

¥

.
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Papaefstathiou v. Permits Review Authoriry (1988) 3CL'R. 1102;

lacgvides v. The Republic (1966) 3 CL.R. 212,

 Lardis v. Thie Republic (1967) 3 C.LR. 64;

Georghwu*v The Repubhc (1976) 3 C .LR. 74,

Recourse. - ' '

Recourse against the-decision of the respondents dismissing

applicants’ hierarchical recourse against-the decision of the Li-

censing Authority refusing to amend carrier 'B' licence of vehicle

under Reg. No. HJ. 528 so.as to allow it to be used for transpor-
tation of building materials. .. - - .« -7, o
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General Construction v. Licensing Authority (1988)
N. Papaefstathiou, for the applicants.
M. Tsiappa (Mrs.), for the respondents.

Cur. adv. vult.

STYLIANIDES 1. read the following judgment. The appli-
cants by means of this recourse seek declaration of the Court that
the decision of the Respondent Authority, dated 17th May, 1986,
whereby Respondent dismissed applicants' hierarchical recourse,
lodged against a decision of the Licensing Authority, refusing 1o
amend carrier ‘B’ licence of vehicle under Registration No. HJ
528, as to allow it to be used for transportation of building mate-
rial, is null and void and of no effect whatsoever,

The applicants are a building and roadworks contractors. They
own a number of goods vehicles including vehicle under Regis-
tration No. HJ 528. Carrier 'B' licence was issued for this motor
goods vehicle to transport ready crushed stones to applicants’
sites of building construction works.

This licence was, on 15th July, 1980 amended, so as to be
used for the transportation of machinery and accessories thereof
of the applicants to their various building sites, but the transporta-
tion of building materials was prohibited.

By application dated 28th September, 1983, the applicants re-
quested the Licensing Authority for amendment of the conditions
of the licence, by lifting the restriction for the transportation of
building materials and thus enable the applicants to use same for
both the transportation of machinery as well as of building materi-
als to their sites throughout Cyprus.

The Licensing Authoﬁty rejected this application. Applicants
thereupon filed a hierarchical recourse with the Respondents.

The Respox;d_ents - Review Licensing Authority - on 17th
May, 1986 took the sub judice decision, which reads as follows:-
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3 CLR Gen. Constructions v. Licensing Authority Stylianides J.

"H AvaBsmontixi Agxn Adetwv éxovrag udyn v

' wxvovca vouoﬁeo(a %O éla Ta ngo:yuauud Jtegwmux(l
T mg méesong 7oV EOUV’ 'ceeel EVUNTLOV’ ™G RO o p.elé-

TIOE éla T oxatmd o'romxeta TV oxeuumv q)aué?tlwv ’K(lt
6Md'boa Exouv AexOel dnd péQoug TwY ngooqaevyévrmv

"'anocpaoi@eu v a:togghpal, NV ftpooguyn yati agxmd n
. adeva’ Metagoped 'B’ Lol 10 Sxnpa pe ag. eyypagnc HJ
528 yopnmynBnue ue mv ngowréﬂaom TG 10 eV AdY® Gympa
" 0a- xgnmp.onou,etmt a:toulewuud %L HOVO YL TN ueta-

POQG TV UMAVILATOV TG Xai VN Tov 600 6L ToUTO dev
Oa xgnmuonor.elmu YL TNV, RETAGPORE VMDY OLXOSOUTG.
H Etawgela elvay 1 Wontitota dhAwv Metagogtwy 'B'

_ mov p:cogovv VO LXOVOTTOLTIOOUY TIG AVAYXES TNG Yia éxta-

RTEC usmq:ogég and 1ig anobineg Tng Etalpelag oe egyo-
TaEwa 1} atd 1o éva egyotdELlo oto Aho."

' ¥ ("Thé Review Licensing Authority taking into consideration
the legislation in force and all the facts and circumstances of
the case which have been placed before it and having consid-

' 'ered all the relevant material in the files and whatever has bccn

said on behalf of the apphcants decides to dismiss the recourse
because originally the carrier 'B' licence in respect of vehicle
HJ 528 had been issued on condition that it will be used exclu-
sively only for the transportation of the machinery of the ap-
pellants and on condition that it will not be used for the trans-
portation of building materials. The company is the owner of
other carrier 'B' licences which'can satisfy its needs for ex-
traordmary transportations from the warehouses of the Com-

" pany to the sites or from one site to another»)

The applicants being aggrieved filed this recourse under Article

146 of the Consmuuon for the annulment of the sub judice deci-
sion. '

Learned counsel for the appllcants submitted that the sub ju-
dice decision is contrary to law; it was taken undcr a misconcep-
tion of law and fact; and it lacks due reasonmg

F
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Stylianides J. Gen. Constructions v. Licensing Authority (1988)

A hierarchical recourse is not intended to review the correct-
ness of the hierarchically subordinate organ's decision by refer-
ence to the soundness of the reasoning propounded in support
thereof but, to establish a second tier in the decision - taking pro-
cess, designed to eliminate mistakes as well as abuse of authority
by subordinates. Both organs in the hierarchy are charged with
the same duty - to promote the objects of the law by the applica-
tion of its provision in particular cases. Generally, it is competent
for the body exercising powers in a hierarchical recourse, to re-
view the legality of the decision taken in the first instance - (Tsat-
sos - Administration and the Law, (1979), p. 63; Stassinopoulos
- Law of Administrative Acts, (1951), p. 177 et sequence; Kateri-
na Papaefstathiou and Review Licensing Authority, Ministry of
Communications and Works, (1988) 3 C.L.R. 1102).

The power of the Review Licensing Authority is set out in sec-
tion 4A - (4) as follows:-

"(4) H avaBewpntinr agyi adewdv dvvatal va exdaoon
play Twv anoAovBoy Ropaoswy:

(a) va emuivpwon T tpodfinbeloay andpaaty.
B va axvpwon Ty mpoafindeioav andgpaoy.
(Y) va tgomomomon tny rpoofAndeioav andpaay.

(8) va mgofn n 1dla ewg éxdoowy véag amophoewg eig
AVILXOTEOTaoLY NG TpoofBindeiong.

() va tagamépypn Ty vnoleowv eug TV agyny adeuby,
dLotdoogouoa TauTny va KO €15 WELOREVTY EVEQ-
YELOY." )

("The Review Licensing Authority may issue any of the fol-
lowing decisions:

(a) to confirm the challenged decision:

1472

10

15

20

25



10

15

20

25

3CLR. ' Gen. Constructions v. Licensing Authority Stylianides J.

(b) to annul the challenged decision;
(c) to modify the challenged decision;

(d) to issue a new decision in substitution of the challenged
‘one; v

(e) to send the case back to the Licensing Authority order-
ing the latter to do certain act.")

L

The decision of the Review Licensing Authority is an adminis-
trative act and is amenable to the revisional jurisdiction of this
Court.

Carrier 'B' licences are issued by the Licensing Authority in
exercise of its'power under section 16.1 of the Motor Transport
Regulation Laws, 1982 and 1984 (Laws Nos. 9/82 and 84/84).
Under section 16.1 of the said Law carrier 'B' licences are issued
by the Licensing Authority for motor vehicles belonging to com-
mercial and other enterprises to serve their purposes under such
conditions as the Authority may deem appropriate to impose un-
der the circumstances.

Subsection (3) provides that the Licensing Authority in the ex-
ercise of its discretionary power for the issue of licences for 'B'
carriers duly takes into consideration the extent and nature of the
business carried out or to be carried out by the applicant.

Under section 3(4) the Licensing Authority may, for reasona-
ble cause, at any time, amend the conditions imposed in a licence.

The respondents had before them a report of the District Trans-
port Controller (see Blue 35 of Exhibit 2), in which, inter alia, we
read the following:- :

' "2. The General Constructions Co. Ltd. , have, also, an-
other five heavy - weight carrier 'B' licences in respect of ve-
hicles LX 683, LX 895, LX 896, L.Q 500 and CV 225, as
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Stylianides J. Gen. Constructions v. Licensing Authority (1988)

well as two light type ones under five tons in respect of vehi-
cles KJ 46 and JK 647.

In the licences of the first three vehicles there is a restriction
that they will work at Xyliatou dam. The dam has beén com-
pleted and now are used at their quarry in Limassol excll\zsively
within their private cpace.

There is, also, a restriction in the licence of LQ 500 that it

shall be used for the transportation of small quantities of build-
ing materials, from one site to another, whereas for motor ve-
hicle CV 225 there is no restriction at all.."

In this report it is recorded that the responsible official of the
applicants told this Controller that the modification of the licence
was necessary, due to the way and circumstances under which
the business of the plaintiffs was carried out, for example when
they transported machinery from Nicosia to Paphos vehicles
should not return completely unloaded, but they ought to load the
vehicle with stones or sand, or shingle, or other material.

The sub judice decision is based on two grounds:-
(a) The original licence was issued for the transportation of
machinery on condition that it should not be used for

transportation of building materials; and

(b) the applicants' company is the owner of other carriers 'B’,
which sufficiently serve the needs of the company.

The Respondents, ¢ither, disregarded their power under sec-
tion 5(4) to amend on reasonable cause the conditions imposed in

a licence, or they laboured under a misconception that they had no

such power. The fact that the original licence contained the condi-
tion that it should not be used for transportation of building mate-
rials, was no impediment for the modification of the licence by
the deletion of the said term.
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3CLR. Gen. Constructions v. Licensing Authority Sylianides J.

In dealing with this hierarchical récourse they should have in-
quired whether there was reasonable cause for the modification of
the conditions of the licence! In doing so, they should have exam-
ined whether the facts and circumstances, for which the existing
condition was-imposed, have changed and whether the change is
such that justifies the modlﬁcauon apphed for.

Furthermore, they should inquire if the modification is re-
quired for the purposes of the commercial or other business of an
applicant.

The Respondents laboured under a misconception that once a
condition was imposed at the time of the issuing of a licence, this
could not and/or should not be changed, or removed. This is
clearly contrary to law. The Respondents were labouring under a
misconception of law.,

" The material in the file does not bear out that the needs of the
applicants - owners can be satisfied by other carriers ‘B’ belong-
ing to them.The sub judécc decision i$ contradicted by the relevant
records. An Administrative Court’ has to annul the sub judice ad-
ministrative act or decision because the reasonin g stated therein is
shown to be erroneus, through being contradicted by the relevant
administrative records. (See Iacovos L. Iacovides and The Re-
public of Cyprus, through ihe Public Service Commission (1966)
3 CLR. 212; Andreas Lardis v. Republic (Public Service Com-
mission} (1967) 3 CL.R. 64; Odysseas Georghiou v. Republic
(Public Service Commission) (1976) 3 C.L.R. 74.)

In view of the foregoing, the sub judice decision is declared
null-and void and of no effect.

Let there be no order‘as 1O COStS.

' Sub judice decision annulled.
No order as 1o costs
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