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THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF COCMMERCE AND INDUSTRY,

Respondents.

"*(Case No. 766185).

) ' : Yt - M porTt e ey
Importaiion of goo&s —The Imports (Regulation) Lau‘w, 1962 (Lt;w_ 49/62),
. section 3, as amended by section 2 of Law 7/67—The Imports.Regulation

(Control and Regulation of Goods) Order. 1968 Reg. 3—Neuher the law
nor the regulations adopr a distinction between “traditional”
(wapadoovaxol) and other unporxers—'fhc ambit af secuon 3~—-Thc Minis-
ter has no power beyand ils scope. ;

General principles of administrative. Iaw—D:scrcnonary power—When
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deemed as exercised in a lawful manner. . > | .. = .

"Fertilizers" were declared a "controlled commodity™ for protection of
the local industry G.C.1. Ltd. The operation of the latter, however was sus-
pended “temporanly in October 1983. For the followmg the suspension
period the Ministry decided to allow’ importation of lumted quanuues The
applicant’s application for importation of fertilizers was rejected on the’
ground that he was not a "traditional importer™ of fmhzm Hence l.hlS re-
course, T “ :

Held, annulling the sub judice decision: (1) The notion of traditional

(magadoouixdg) importer does not appear anywhere, en.bcr in the Law, or

the Regulations made thereunder.

*-.:(2) In the present case no - one of the grounds set out in section 3 of the
Law exists. The refusal to grant a licence to the applicant could not be valid-
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ly said that it was made for the encouragement of local production or indus-
try. The local industry was defunct and non - operative. The need for im-
portation led to the issue of import licences as hereinabove said.

(3) Enactments allegedly establishing monopolies have to be construed
strictly. The restriction that should be imposed was as to the total quantity
of fertilizers to be imported. The issue of licences only to those who were

characterized as traditional imporiers is outside the ambit, wording, or ob-
jectof the Law,

Sub judice decision annulled.
No order as to costs.

Cases referred to:
Irfan and others v. The Republic, 3 R.5.C.C. 39;
Impalex Agencies Ltd. v. The Republic (1970) 3 CL.R. 361,

Psaras v. The Ministry of Commerce and Industry (1971) 3 CL.R.
151;

Sofoclides and Co. Lid. v. The Repubiic (1986) 3CLR, 1302,

Safoclides and Co. Ltd. v. The Republic (1987) 3 CL.R. 15;

The Director United States Cable Ltd. v. The Anglo - American Tele-
graph Company Lid. [187712 A.C. 394,

Recourse.

Recourse against the refusal of the respondents to grant appli-
cant an import licence for fertilizers.

Chr. Vakis, for the applicant.

N. Charalambous, Senior Counsel of the Republic, for re-
spondent.

. Cur. adv. vult.
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3 C.LR. _.Savvides v. Republic .

- STYLIANIDES J. read the following judgment. The applicant .

by means of this recourse seeks the annulment of the decision of

the Respondents contained in letter dated 30th July, 1985, where--

by they rejectcd his application for import licence of fcruhzers
o, R L I
The Imports (Regulanon) Law 1962 (Law No. 49/62), scc-
tion 3, as amended by section 2 of Law 7/67, provides that the
Minister (of Commerce and Industry) "whenever it becomes nec-
essary.in the public interest to restrict and regulate the importation,
of goods for the encouragement of local production and industry,
the improvement of the balance of trade, compliance with interna-
tional obligations or the development of the economy of the Re-
public, may, by Order published in the Official Gazette of the Re-
public, restrict and regulate the 1mportauon -of the goods spec;ﬂcd
in the Order." | - ;- _ ‘

By virtue of Regulation 3 of the Imports Regulation (Control.,
and Regulation of Goods} Order, 1968 - (see Official Gazette No.
654 of 24th May, 1968, Supplcmcm III) - R

~ 3. H emayurm Y m Anp.o-ugatf.a ouovéﬁ:rcore ewtogev-
' u.(rl:mv dev emtTpémeTal evpun vO awuymyémg %Ol xaté:tw
) ube(,ag OV Y:rcovgyov Yok -

( 3 The 1mponauon mto the Réphblic of any goods is-not
permitted save than by an 1mporter and after a permit by the
Minister.™) Lo . _ Lo

o
P

Inithe fil"St Sche_du_l;a ‘t_o the abbv,é ‘()rdcr;_t'l_alere are i}lcll;cié(;l:the..

goods.in respect of which an import licence s required. One of
such goods is "fertilizers”. They were included in the first Sched- .
ule by means of Regulatory Administrative Act 170/82 of 21st.
May, 1982... o . R T AP
According to the opposition of the Respondents the fertilizers
were declared-a "controiled commodity.” for.the purpose of. pro-
tection of the local.industry, namely the ;' EhAnvixég Xnpuxég
Buopmyavieg A1d." (Greek Chemical Industries Ltd.) ; (hereinaf-
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ter the local industry). The local industry commenced operating in
1982 and was producing the mixed or compound type of fertiliz-
ers,ie. 16-20-0,12-20-7and 15- 15 - 7, for the local mar-
ket. For the purpose of protection of the said local industry the
importation of the above type of fertilizers was absolutely prohi-
bited.

The operation of the local industry was suspended "temporari-
ly" in Order 1983. It has not as yet reoperated. The question of
viability and re - operation of this local industry is continuously
under consideration by the House of Representatives.

During the period September 1982 to October 1983 the local
industry produced al} or more than the fertilizers necessary for the
satisfaction of the local market so far as quality, quantity and pric-
€s were concerned.

For the period 1983 - 1984 the Ministry of Commerce and In-
dustry decided to issue licences for the importation of limited

quantities of mixed or compound fertilizers, in order to satisfy the.

needs of agriculture in this country. The object of such decision
was the non - importation of fertilizers more than actually needed

- and in order to avoid rendering problematic the re - operation of

the factory of the local industry. The same policy of limited im-
portation was followed for the next fertilizing periods.

The Ministry, in order to determine the quota for licences of
importation to be issued, asked the traditional importers to submit
a statemment showing the quantity of compound fertilizers import-
ed by them during 1979, 1980, and 1981. The Ministry, in exer-
cise of their power under section 3 of Law 49/62 as amended by
Law 7/67, followed the policy to take into consideration the im-
portations in respect of the three years preceding the quantitative
restriction.

The Ministry of Agriculture and Natural Resources assessed

the yearly needs of the country in compound fertilizers at about
40,000 tons.
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.3 CLLR. - Savyides v. Republic Stylianides J.

. The applicant on 10th July, 1985, submitted an application for
licence for the importation of 3,000 tons of compound fertilizers
from Rumania. His such application was rejected on the ground
that .import licences' are-issued only -to "nagadoalaxovg
eLoayaryels” (traditional importers) on the basis.of their previous
imports. o

The same Mlmstry on 23rd November, 1982 1ssued a.licence

_to the applicant to import. 1 000 metric tons of, feruhzers - UREA

46-0- 0- fromPortugal LI S SRV
. * ' e ..
R wgs submitted by counsel for the'applicant that: -

- 1. Section 3(1).of the Law does not}erﬁp_o'wer» the Minister to
select or restrict “the importers” to whom import licences wili be
granted. The reference to "regulation of the importation” cannot
refer 1o persons and does not empower the selection of persons to
whom import. ]1cences will be given. The restriction of licensees
to importers of the penod 1979 - 1981 is arbitrary and not based
on any authorization for any reason.

‘. oo * - - PRI
2 Accordmg to the Mlmstry the ob]ect of the restrlctlons was
the protection of the local industry. It is common ground that the
local production stopped in October, 1983, but the relevant Order -
had not been revoked.The sub judice refusal was not justified,
since there is no local production of the.commodity and there.
were no positive prospects of the reoperation of the factory.

3. The exercise of the Minister's power was made on the basis
of non - existent facts because there was no local production at
the material time.

Yo ’ RS U b ol
4. The pohcy of nnposmg restncuons on the importation:of the
commodlty which has been produced locally for a short period of
_time, in conjunction with the granting of import licences only to
_persons who have effected importations in the distant past is"arbi-
trary, un]usuﬁed and promotes monopoly and iabours adversely
to the public interest. - .. - S
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Importer is defined in the 1968 Regulations as follows:-
"eLoaywyeds” (importer) onpalver-

(o) TavTa povioy ®aTouoy g Anuonpartiog evaoxov-
via eQyaciav ev Ty Anpoxgatia, 1|

(B) TAvVTO OPYOVIOHEY TEOCHITAWY CXOTEAOUVIA VOUNSY
TPGOWTOV 1 AN KoL EVUOROVVIR eoyaoiay ev Tn Anponpa-
tla, 6otig eival péhog Epnogunot Emperntnplov eyye-
yoopuévou duvdpel tov dgbgov 20 Tov stepl Etaigeridy
Nopov, aird Sev weprhapfavel oLavSimOTE VNEQIGVTIOY
etalpelay eyypdpaoayv yoagelov gpayadsiag ev T Anuo-
xpatio petd Trv nuegopnviay g SNUOCLEDTENE TOV TUEOY-
TOG Aatdypatog ev Ty exiofipm epnuepldy g Anjoxpa-
1log."

The notion of traditional (ragudoguaxds) importer does not

appear anywere, either in the Law, or the Regulations made there-
under.

The Minister issued import licences to the traditional importers
as follows:-

(a) Gentral Co - operative Bank 88% - 37,701 metric tons.
(b) N.P. Lanitis 8% - 1,550 metric tons.

(c) P.M, Tseriotis 3% - 200 metric tons.

(d) Various Others - 1%.

In Hussein Irfan and Four Others and the Republic, 3
R.S.C.C., 39, at p. 42 it was said:-

" (c) Regulation 3 of the Defence (Importation of Goods)
Regulations, 1956, lays down that the importation of any
goods is prohibited save under the authority of a licence for the
purpose.The relevant power to grant or refuse a licence, was
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3 CL.R. Savvides v. Republic Stylisinides J.

exercised, in the present case, in thc'pub}ié;interest, i.e. for the
purpose for which it was granted. The fact that by the exercise
of such power the interests of a certain part of the population,

i.e. the vine - growers, for whose protecnon the Vine Products
Scheme exists, may have been served at some expense o the
interests of traders and consumers of sugar in gencral due to
the importation of the more expenswe U.S.S.R. sugar, is not
sufficient to lead the Court to the conclusion that the power in

‘ questlon was exrcised in abuse or excess thereof."

it

'Thc Law 49/62 was Judlcmlly considered in Impalex Agencies

_ Lid.'v. Republac (1970) 3 C.L. R, 361; Psaras v. The Ministry

“of Commerce and Industry (1971) 3 C.L.R, 15]; Sofoclides &

.Co. Ltd. v. Republic (1986) 3 CLR. 1302 and on appeal (1987)

'3'C.L.R. 15.

.In the last case the restriction was clcarly imposed for the en-
couragement of local production and industry;

" In the present case no - one’ of the grounds set out in section 3
of the law exists. The refusal to grant a licence to the applicant
coitld not be vahdly said that it was made for the encouragcment
of local production or industry. The local ‘industry was defunct
and non - operative. The need for importation led to the issue of
import licences as herein above 'said.

Counsel for the Respondents, both in hlS opposition and in his
written address, contended that the Mlmstry was acting within the
ambit of section 3(1) of Law 49/62 as amended by Law 7/67 in
taking into con51deranon the importation of goods for the last
three years before 1ssumg hcences and grantmg ‘the quota

With respect, the Law does not give a general ‘unrestricted
power to the Minister. His power is subject to the specific provi-
sions la1d down in the. law ] L

Enactments allegedly establishing monopohcs have to be con-
strued strictly - (The Director United States Cable Company, Ltd.
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v. The Anglo - American Telegraph Company, Lid. [1877] 2
A.C. 394, at p. 412).

The restriction that should be imposed was as to the total quati-
ty of fertilizers to be imported. The issue of licences only to those
who were characterized as traditional importers is outside the am-
bit, wording, or object of the Law.

To sum - up the local industry was not operative. There was
ascertained a need of importation of 40,000 tone of fertilizers.
The applicant in 1982 was issued a licence and imported 1,000
tons of fertilizers - UREA. The Ministry issued licences mainly -
99% - to three main importers whom they called as
"ragadoowonots” (traditional) importers. They decided to refuse
the application of this applicant because he was not a traditional
importer.

This decision cannot be validly sustained under the provisions
of section 3 of the Imports (Regulation) Law, as it is outside the
scope and ambit of the Law, intends to affect the interest of the
public and the individual applicant concerned. The Law merely
restricts and regulates the importation. The Regulations limit the
right of importation to importers only.

The applicant was and is an importer in the sense of the Regu-
lation.

There is no reasoning in the Psaras case (supra) supporting the
administrative act challenged.

- The ground on which the sub judice decision was taken and
the differentiation of the importers is arbitrary unjustified, not
supported by Law and/or is contrary to Law.

It is a well established principle that a discretionary power
must be exercised for the purpose for which it was given. It must
be exercised, in a lawful manner. A discretion is exercised, of
course, in a lawful manner, if in its exercise all material consider-
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3 CLR. Savvides v. Republic Stylianides J.
ations have been taken into account, due weight is given to mate-
rial facts, and has not been based on a misconception of Law or
fact. A defective exercise of a discretion may, therefore, amount
to an excess orcabuse of power - (Impalex Agencies Lid. v. Re-
public (1970) 3 C.L.R , 361).
T Lh oo T

Furthermore it should not be lost sight of the fact that fertiliz-
ers were declared a control commodity for the sole purpose of
protection of the local industry, which it ceased to operate more
than two years prior to the complained of decision.

For all the above reasons, the sub judice decision is a product

of misconception of fact and law and was taken in excess and or
abuse of power.

It is hereby, declared null and void and of no effect. Let there
be no order as to costs. )

¥ A . /> A S Y L. M

Sub judlce dec:szon annulled
- 3 . Lo N
C s Na order as fo costs
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