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Lot +- - 1988 June 30
T LT S 1 ) Cor
"' . [SAVVIDES J1].

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
oL f - .- -,
CHRISTIS PHYLACTOU,

Applicant,

v,
THE REPUBLIC OF CYPRUS, THROUGH
1. THE MINISTER OF FINANCE,
2. THE COMMISSIONER OF INCOME TAX, Ct

Respondents.

b ' ) b {Case No. 640/84).

Taxation—Capital Gains Tax—The Capital Gains Tax Law, 1980 (Law 52/
80)—Expenditure incurred afier 27.6.78 wholly and exclusively incurred in
relation to the acquisition of the gain—Legacy of immovable property on
condition that legatee pays £25,000 bequests to various persons and the es-

5 tate duty—Sale of legatee, who had paid such sums, of the said property—
Whether in computing the "gain" liable to the tax such paymenis are deduct-
ible~—Question determined in the negative.

Constitutional Law—Equality—Constitution, Ari. 28—Safeguards against ar-
" bitrary discrimination between persons in similar circumstances.

10 In this case the issues were:

(a) Whether the seller of immovable property, who had acquired it by a
bequest in a will on condition that he should pay various money bequests as
well as the estate duty, was entitled, in computing the gain to be taxed un-
der the aforesaid law, to deduct such payments as expenditure incurred in

15 the acquisition of the gain and, if no, whether the principle of equality is vi-
olated because of discrimination between the applicant and persons, who
acquire immovable property by a bequest unconditionatly,

In dismissing the recourse the Court held that:
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(a) Such payments are not deductible. Only express words in the Statute
could justify a different conclusion. Such payments* could not be consi-
dered as made "wholly and exclusively” in the acquisition of the gain,

(b) The applicant and a person, who receives an unconditional bequest
of property, are not persons in similar circumstances and, therefore, the

conclusion under (a) hereinabove does not violate Art. 28 of the Constitu-
tion,

Recourse dismissed.
No order as to cosis.
Cases referred to:
Republic v. Arakian (1972) 3 CL.R. 294,

Kalisperas and Another v. The Republic (1973) 3 C.LR. 109,

Recourse.

Recourse against the decision of the respondents to impose on”

applicants the sum of £11,600.= as capital gains tax.
G. Triantafyllides, for the applicant.
Y. Lazarou, for the respondent.

Cur. adv. vult.

SAVVIDES J. read the following judgment. Before delivering
judgment I wish to state that the delay in the delivery of the re-
served judgment in this case was due to an oversight of the Reg-
istry of the Court which misplaced the file of the present case and
brought it before me on the 14th June, 1988.

The applicant by the present recourse challenges the validity of
the decision of the respondent Commissioner of Income Tax by
which an assessment imposing capital gains tax was raised and

!
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determined as per exhibit 1 attached to the opposition. According
to the said exhibit capital gains tax on property inherited by the
applicant was assessed at £11,600.- less an amount of £241.70
already paid leaving a balance of £11,358.30.-

"The facts of the case are as folows:

Applicant, a Cypriot now rcsi_cﬁng in England, was by the will
of his aunt Julia Phylactou who died in January, 1983, be-
queathed immovable property comprising of a plot of land under
registration No. 472 at the comer of Evagoras Avenue and The-
mistoclis Dervis Street, Nicosia. -

The said bequest was subject to the condition that the applicant
should pay:

(a) £25,000.; 10 the executor of the will who under the terms
of the will was bound to pay the said sum in settlement of various
bequests mentioned in the will for the benefit of a number of per-
sons who were going to receive the bequests free of any charge
from estate duty.

(b) Any balance from the amount of £25,000.- after the pay-
ment of the aforesaid bequests was according to the will to form
part of the movable property of the deceased which was be-
queathed to a cousin of the applicant, namely, Thrassos Phylac-

_tou who was to take such property free of any charge from estate

duty.

_-{c) The estate duty on the whole of the property of the de-
ceased was, after the death of the deceased, assessed at £31,140.-

The said immovable property was sold on the 22nd May, 1984,
to the Bank of Cyprus (Holdings) Ltd. for the sum of £150,000.-
and on the 28th May, 1984, the executor of the estate submitted a
capital gains tax return in which he declared that the immovable
property bequeathed was sold for £150,000.- and that the capital
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gain made, after deducting from the said sale proceeds its value at
the date of death, was £65,000.-

On the 7th September, 1984, the respondent raised a capital
gains tax assessment on the amount declared by deducting
£2,000.- as commissions to estate agents and £5,000.-, the al-
lowed exception, thus leaving a balance of £58,000.- on which a
capital gains tax of £11,600.- was assessed.

On the 14th September, 1984, applicant through his advocate
objected to the above mentioned assessment claiming that out of
the proceeds of the sale the amount of £25,000.- which was paid
to the executor for the account of the other legatees and the sum
of £31,140.- paid for estate duty should be deducted from the
sale proceeds.

Respondent 2 having considered the objection raised on behalf
of the applicant decided to reject same for the reasons stated in his
letter dated 12th November, 1984, addressed to applicant's coun-
sel and which reads as follows:

"Ava@Eigopat aTny £votoon oag pe nuegon. 10.9.1984
0L OTLS EMLOTOAEG OUg pe npep. 24.5.84 xat 10.9.1984 ex
UEQOVS TOU O TAVE TEAQTN OGS XUl 0Ag TANQOPOQH TA
00 ®dTw:-

Exw peAetnosL Toooentindg Ta onpela g £votaong oag
cuppuva pe Ta onola oravtelte agpalpeon amé 1o xépdog
Twv £63,000, 1006 ard £31,140 OV QVILTROCWREVEL POQO
whngovoplag xat moad axd £25,000 rov TAnewdne gtov
exTeAECTH TG Slabixng no Nixo M. Piepd xan oag mhngo-
popw 6T N astaltnon oag avi dev uropel va ylver awode-
ATH) YL TOUS cotohovBoug Adyous-

{a) O o avew aAngwés dev Bewpotvial oa dasdvn
Tov éxeL ylvel €€ okox)mgou RO AICOKRAELOTLRA TTQOG RT1iOM

TOV *EQOOVS.
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_(B) Ov minpupég avteg dey Exouv xappid oytam pe TV
ayoga(.a oEDa 0V wmpmog uatd mv np.égu ™G HTHOEWS
autov otd ToV JEMATY 0Og 1 oe o:romﬁnnore UETOYEVEDTE-
n npegopmvia.

- (¥) O minpwpég am@g QEOTELOVV REQOG TOV HOOTOVS
STNOEWG OO TOV TENGTN Gag tng axiviing dontnolac.-O
_TEMITNG oOg e:c)ungu)oe £56,140 (31,140 + 25,000) %ol aé-
" xTnoe TV oxivity auth tﬁwmnow ng onolag n afg(a eEe-

T8N 010 M00d Ty £85,000. -

10 » Zag eowxheln ewdomolnom emolric pogohoylag xega-
o2 hnovudv xepdhv xou sopamadd va gootEete Wiaitepa
v nagdypago 7 oty onola cag dlvetar to dunalwpa
EOOPUYNHE OTO- AvTato AXaoTiolo tng Anpongatiag
uéoa ot 75 _péges and Tnv. nuegounvia Ing ewdomolnang
15 autiig av Bewgeite Tov equTl 00g adLxMpUEvoOIO TNV O
Tavew andgaon pov.” Co e Cra
"* The English translation reads as follows: = b
<1 ("I refer to your objection dated-10.9.1984 and your letters
dated 24.5.84 and 10.9.1984 6n behalf of your aforcmen-
noned client and inform you'as follows w2 TR
MR ST T e
.. +Ihayve considered carefully thc pomts of your ob_]ecnon ac-
cordmg to which you claim.deduction from.the;gain of,
, £63,000, of a sum of £31,140 which.represents, estate duty
and a sum of £25,000 which has been paid;to the executor of
25 the will.Mr. Nicos M Fieros and inform you that, your said
cla1m cannot be acceptod for the followmg reasons-, -

(a) The above’ paymems are not consxdered as *an expensc
which has been wholly and excluswely mcurred for the " acqu1-
sition of the gain "~ °

30 t  (b) The said payments have no relation with the.purchase
~.value of the property on the date of its acqmsmon by your

client or on any subsequent date.; .

LA Y W .L‘ . - . ¢ b

+(c) Thcse,payniems form part of the cost of acquisition by

1353



Savvides J. Phylactou v, Republic (1988)

your client of the immovable property. Your client has paid
£56, 140 (31,140 + 25,000) and acquired the said immovable
property whose value was assessed at £85,000.

I enclose a notice of assessment of capital gains tax and
please note especially paragraph 7 under which you have the
right of recourse to the Supreme Court of the Republic within
75 days from the date of this notice if you consider yourself
displeased from my above decision.”)

As a result applicant filed the present recourse challenging the
above decision.

The sole question which poses for consideration in the present
case is whether the sums of (a) £31,140.- paid by applicant in
settlement of the estate duty and (b) £25,000.- paid by applicant
to the executor of the will of the deceased should have been de-
ducted by the respondents out of the gain realized.

Counsel for applicant submitted that the present case does not
concern a sale of property but an aquisition of property on ac-
count of death and under the provisions of the law acquisition of
property on account of death is not sale. Furthermore he contend-
ed that the above two amounts must be considered as an expendi-
ture which was made for the purpose of acquiring the property
and as such it must be added to the amount of £85,000.- which
was the market value of the property at the time of death and be
deducted from the proceeds of the sale. He made extensive refer-
ence to the provisions of the law and concluded that bearing in
mind the definition of the word "property" in s.2 of the law in or-
der to arrive at the proper figure one must deduct the amount
which was paid as a condition for acquiring the property.

Counsel further argued that the decision of the respondents
leads to a discrimination against the applicant contrary to Article
28 of the Constitution if a comparison is made between the case
of the applicant who received the property subject to payment of a
sum of money and the estate duty on the whole estate and the case
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of a taxpayer who received property by virtue of a will without
having to pay the amounts paid in the present case.

If such taxpayer, counsel added, sells the property left to him
by the will of the deceased he will get as a profit the whole differ-
ence betwccn the market value at the time of dcath and the sale
price whéreas the apphcant has not actually reéeived such a profit
because he has paid out of his own pocket the amounts mentioned
above as a condition.for acqumn g the property.

Counscl for the. respondcnts on thc othcr hand submlttcd that
the sub judice decision is correct and that there 1 is no provision in
the law enabling the deduction claimed. Under the provisions of
the [aw, he submitted, the gain accrued to an individual from the
dlsposmon of property is computed by companng the disposal

. consideration with the cost of acquisition, that is, the market val-

ue of the property as at 27th Junc 1978; or as at the date of the
death in the case of a transfer in contemplation of death, accruing
after 27th June, 1978, and any expenditure wholly and exclusive-
ly incurred after such date in acquiring the gain. ;

In dealing with the alleged violation of Article 28 he submitted
that the principle of equality, safeguarded by Article 28, is to
safeguard against arbitrary discrimination between persons in
similar circumstances and that thc cxample of the two cases given

' by counsel for applicant in support of his argument.cannot be

considered as amounting to an example of persons in similar cir-

.cumstances. The position of the applicant,.counsel submitted,
who rccexved the property subject to payment of cenam bequests
‘and estate duty on the wholepproperty cannot be assimilated to

that of a person who is bequeathed property free from the condi-
tions attached in the applicant's case.

t

N
ot . I P oy MRS [

The assessment of capital gains was mtroduced in Cyprus by
the Capltal Gams Tax Law Law 52 of 1980 Whlch under s.4
prov:des that’ gams tax is 1mposed on any gain rcahzed by dispo-
sition of property at the rate of 20% on such gain".The exemp-
- tions to the tax are provided by s.5.and the calculation of profit is

- 1355



Savvides J. Phylactou v. Republic {1988)

covered by s.6 which provides as follows:

"6.- (1) Kata 1ov volonopdy 1ov xtpdoug -

(a) Owdirote wd tng 27.6.1978, 1 xat' exLAoyiv Tov
Woxtirov mpd g 14.7.1974, avEnows g akiag tng tdio-
xtnolag dév Ba hapfavirral vt Say:

Noeltal 6t avagogukag Tpdg Lhlontnolay evpLonous-
v evidg anpooneldotov, Myw g Tovpxrixng etofolng,
mepLoyis ovdenla avEnois tng aklog tng Wioxtnolag 6a
Aapfaviral Uit Gy

B 64 exntizTnral owadrimote dastdvn €€ ohoxAnpov xaL
WTOXAELOTINGDG YEVOUEVY TTROS ®TioLY Tov #EpdoUS petd
™mv 27.6.1978 xal n omoila dév exmimteTar dvvduer twv
exdoTotE ev 1oL nepl Dopoloyiag Tov Ewsodnpatog

Népwv."
The translation in English reads as follows:
("In computing the gains -

(a) any appreciation of the value of the property before the
27.6.1978 or, if the owner so elects, before the 14.7.1974,
shall not be taken into account.

Provided that no appreciation in the value of the property
shall be taken into account in respect of property situated with-
in an area that became inaccessible by reason of the Turkish in-
vasion;

(b) allowance shall be made for any expenditure wholly and
exclusively incurred after the 27.6.1978 in relation to the ac-
quisition of such gains, which is not an allowable deduction
under the Income Tax Laws in force for the time being)".

I have carefully considered the arguments advanced by counse!
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"on both 81des and the relevant provisions of the law but I could
wnot trace anything in the lawallowing the cxempuon from the
gains realized by thé sale of immovable property of any bcqucsts
of'a deceased by virtue of a will, or of any amount payable as es-
tate duty. In the prescm case the- bcquest of the immovable prop-
“erty-of the deceascd to the applicant was not an unconditional one
but it was subject to bequests to other persons as well. The'other
bequests amounting to £25,000.- were made free of payment of
any estate duty which was under the terms of the will the absolute
llablllty of-the appllcant I find myself unable to accept the sub-
mission of counsel for apphcant that the amounts paid should be
dechicted from the capital ‘gain realized as expcndlturc wholly and
excluswely 1ncurred for the purpose of acquiring the property. If
such contenuon is accepted it inevitably leads to a situation where
the acquisition by will of property'of extetisive valué and subject
to payiment of considerable capital’ gams tax shiould not be subject
to the payment- of tax or subject to payment’ of considerably re-
‘duced tax if it is bequeathed subject to payment of legacies which
may con51derably reduce or exhaust capital gains. If such serious
situation 'was-inténded thén express provision should have bccn
included in the law to that effect alongS1de with the Gther exemp-
tions prov1ded thcrcm
LI I % l Lo b N
i The same apphes to the claim’ for dedtction from the proﬁts of
the amount of the estaté duty paid? There is no prov1s1on in the
law that such amount is deductible.

Under séctions 6 and 10 of the Capital Gains Tax Law, 1980
the method of assessing capital gains is expressly set out therein.
According to such provisions the gain accruing to an individual
from a disposal of property is computed by comparing the cost of
acquisition i.e. the market value of the property as at 27th June,
1978 or as at the date of the death in case of a transfer in contem-
plation of death accruing after the 27th June, 1978 and the market
value of the property at the time of its disposition. The difference
between the two is the chargeable gain. From such calculation the
only amounts which can be deducted are expenses wholly and ex-
clusively incurred after the 27th June, 1978 in acquiring the gain.
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It is for this reason that the respondents deducted an amount of
£2,000.- as estate agents fees for realizing the sale of the property
though there is no claim by the executor for such deduction. I
find that, in the circumstances of the present case and bearing in
mind the provisions of the law, it was reasonably open to the re-
spondent to reach the conclusion that the deductions claimed by
the applicant were not expenditure wholly and exclusively in-
curred in acquiring the gain,

I come next to consider whether Article 28 has been violated.
It is well settled that the principle of equality is to safeguard
against arbitrary discrimination between persons in similar cir-
cumstances (The Republic v, Arakian (1972) 3 C.L.R. 294; Ka-
lisperas and Another v. The Republic (1973) 3 C.L.R. 109). The
example on which counsel for applicant sought to base his argu-
ment, that is, a comparison between a person to whom property
is bequeathed subject to certain conditions and a person to whom
property has been bequeathed uncoditionally is not persuasive as
the two examples do not represent similar situations, which may
lead to violation of Article 28. In my view Article 28 does not
come into pay in the present case.

For all the above reasons I have come to the conclusion that
the recourse is bound to fail and is hereby dismissed but in the
circumstances I make no order for costs.

Recourse dismissed.
No order as to costs.
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