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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ADAMOS ANDREOU,
Applicant,
"y .
THE REPUBLIC OF CYPRUS, THROUGH »
THE PUB;I‘_.I?‘SERVIC}‘E COWISSI?N, N
Respondent.

S v A

{Case No. 406/85).

Public Officers—Promotions—Striking superiority—Review of Aurhormes
! concerning the notion of striking superiortiy. . o
Public erfficersi—LPromorions—'Q uahficalién's—Schgme of service—
Determination of the issue whether a candidate possessed the required quali-
5  fication—Judicial comol——Pnnaples applicable.

The recourse whereby the promouon of the interested party was im-
pugned was dismissed on the following grounds, namely that the apphcant
failed to establish striking superiority over the interested party and that, in
the circumstances, it was reasonably open 10 the respondent to find that the

10 _ interested party possessed the required for the post in question qualifica-
' tion,’
Recourse dismissed.
e ! No order as to costs.
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Recourse.

Recourse against the decision of the respondent to promote the
interested party to the post of Senior Land Officer in preference
and instead of the applicant.

A. Georghiou, for the applicant.

R. Gavrielides, Senior Counsel of the Republic, for the re-
_spondents.

Cur. adv. vult.

KOURRIS J. read the following judgment. By the present re-
course the applicant seeks a declaration of the Court that the deci-
sion of the respondent Public Service Commission to promote the
interested party, Tryphon Panayides, to the post of Senior Land
Officer, in preference to and instead of him, is null and void and
of no effect whatsoever.
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3 tC'l'.:R 'hnd}e’ou v, REp‘u’hlic Koutris 1.

'I’he post of Sentor Land Ofﬁcer 1s a promotlon post and a De-
partmental Commlttee was Set up tinder the'} provisionis of $.36 of
the Public Servxce Law, 1967 (Law No. 33/67) The Departmen-
tal Comrmttee on’14:11.84 after conmderanon of the list of candi-"
dates for promotion and the quahﬁcanons requlred under the
Scheme of Service, they tecommended to the respondent Com-
mission two candidates which were the applicant and the interest-

ed _party. ‘

1 ' "

in i sbve pyg 0 b T

The Comrmsswn at 1ts meenng of 27.11. 1984 heard the views
and recommendanons of the Director of Land Serwces who re¢*”
ommended the mterested party., The Commxssmn then in the ab-’
sence 'of the Dlrector proceeded to make ifs own assessment “and
after a general evaluauon of the candidates and a companson be-
tween them it reached ‘the conclusmn havmg taken into account
ali relevant cons1derauons that thé mterested party was supenor
to thé apphcant and decu;ied to promote Him'td the post of Semor
Landcxﬁemr e SRR e

;

i (L) DT 1 "”’”l{'.j‘h} BT, T ) Nl W (3Tl - v

-

" The apphcant feehn g aggneved because of the dec151on filed
the present recourse and the legal grounds'c on which he chal}enges
o 2 I 1" LS oo ~
the. decmon are the ‘following: = S Jt :
- R e A U TL A FLUS B 1’."|' v RUVIR SLL T
1. The Cominission failed fo'select the most suitable candidae.
having regard to seniority, merit and qualificatios;

)
2. The Commtssmn acted in ekoess and/or in abuse of | power
gis /£ o a0 ebr tanGg el sty . o g

e

3. The Commission failed to carry out a due inquiry; S

" 4. The deC1510n for promouon of the mterested party is lackmg

KERC R U RSN & :
due reasomng, = v s
I B T L R P L A SN ot NI S S A

5. The Comxmssmn acted under rmsconcepnon of law because
they 1gnoned and/or did take into con51derat10n and/or'dld not give
due welght to the quahﬁcanons of the apphcant in sptte of the fact
thit the'interested j party is lacking quahﬁcanons as agamst the ‘ap-
plicant. T ‘
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Kourris J. Andreou v. Republic (1988)

I propose to deal with the first ground to the effect that the re-
spondent Commission failed to select the most suitable candidate.
The burden is upon the applicant to establish that he was striking-
ly superior to the interested party in order to succeed in his re-
course. (Georghiades and another v. The Republic (1970) 3
C.L.R, 257 and Demosthenous v. The Republic (1973) 3 CLR.
534).

It is a settled principle of administrative law when an organ,
such as the Public Service, selects a candidate on the basis of
comparison with others, it is not necessary to show, in order to
justify his selection, that he was strikingly superior to others. On
the other hand, an administrative Court cannot intervene in order
to set aside the decision regarding such selection unless it is satis-
fied, by an applicant in a recourse before it, that he was an eligi-
ble candidate who was strikingly superior to the other who was
selected, because only in such a case the organ which has made
the selection for the purpose of an appointment or promotion is
deemed to have exceeded the outer limits of its discretion and,
therefore, to have acted in excess or abuse of its powers; also in
such a situation the complained of decision of the organ con-
cerned is to be regarded as either lacking due reasoning or as
based on unlawful or erroneous or otherwise invalid reasoning
(Odysseas Georghiou v. The Republic (1976) 3 C.L.R. 74 at p.
83).

The notion of siriking superiority was expounded in the case
of HadjiSavva v. The Republic (1982) 3 C.L.R. 76 where at p.
78 it is stated:-

"As regards the expression 'striking superiority' suggests,
a party's superiority, to validate an allegation of this kind must
be self-evident and apparent from a perusal of the files of the
candidates. Superiority must be of such a nature as to emerge
on any view of the combined effect of the merit, qualifications
and seniority of the parties competing for promotion; in other
words, it must emerge as an unguestionable effect; so telling
as to strike one at first sight."

1226

10

15

35



10

15

20

30

! P
3CLR, Andregu v. Republic Kourris J.

' Also, in the case of Spanos v. The Republtc (1985) 3 CLR.
1826 it is stated by the Court at p. 1832 as ‘follows:-

"To make out a case of striking superiority it must be estab-
ished that applicant's superiority was so glaring as to provide
an objective basis for interference. A decision reasonably open

“'to the Public Servicé Commission is not viilrierable to be set
aside on this grourid i.e. decision they could have bona fide
reached in the exercise of their discretionary powers. Striking
superiority must be established by reference to the statutory
criteria for selection - namely merit, quahﬁcauons and semon-
ty - and emerge 1n con31derat10n of the fac,ts pf the case”.
'I have perused the contents of the conﬁdenual reports in re-
spect of the appllcant and the mterested party for the years 1979-
1983 and in my view the apphcant and'the 1nterested party appear
to be candldates of more or less equal merit. As regards seniority
I have duly considered the relevant stages in the careers'of the ap-
plicant and of the interested party and it appears that the interested
party is senior to the applicant by 2 years regardlng thelr prevrous
post (see Appcndlx 4A) ’ ‘
w. b it
The main complai'm of the applicant in this recourse is that he
is in a superior position with regard to _qualiﬁcations.

The apphcant clarms that the lntercsted pany d1d not possess
the academic quahﬁcauops laid down by the scheme of 'service
and that in any ‘cage the’ respondent Comnission’did not carry out
the suffimently necessary 1nqu1ry into thrs most matenal aspect of
the matter

.
oy i d CoefTr

The required quahficanons area Umversrty Dlploma of Degree
in Law recognized as a qualifications for enrolment as an advo-
cate in Cyprus under the Advocates Law or Estate Management or
other’ appropriate ‘subject, or membershlp of an ‘appropriate recog-
nized professmnal body, or ‘other acadermc on professronal quali-
ﬁcauon approved as bemg of equrvalent standard

"’ R 15

1227
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The applicant contended that the University Diploma in Law of
the interested party is not actually a diploma in Law but a diploma
in Public Law and Social Sciences of the University of Thessalo-
niki.

It may be pointed out at this stage that the applicant is the hol-
der of a diploma in Urban Estate Management of the Polytechnic
of Central London and he is also a Professional Associate to Roy-
al Institute of Chartered Surveyors.

The Diploma of the interested party is attached to the address
of the interested party and the qualifications of the interested party
were before the respondent Commission, and as it is well estab-
lished, it is not for the Court to decide whether a person appoint-
ed was qualified in a case where it was reasonably open to the
Commission to find that he was so qualified, as the present case
is. (See Papapetrou v. The Republic, 2 R.S.C.C. 61, Josephides
v. The Republic, 2 R.S.C.C. 72; Koukoullis v. The Republic, 3
R.S.C.C. 134; Neophytou v. The Republic, 1964 C.L.R. 280;
Athos Georghiades v. The Republic (1967) 3 C.L.R. 653 at p.
668). In these circumstances, I am satisfied that the respondent
did not act either under a misconception of fact or under a mis-
conception of law and consequently, this point fails.

If it was held that the applicant was superior to the interested
party as regards qualifications, who was not in the present case,
he was not found by the Commission to be on the whole superior
to the interested party. Indeed, the applicant failed to satisfy this
Court that he was a candidate strikingly superior to the interested
party, due to qualifications or otherwise, so that the Court could
intervene in his favour and annul the sub judice promotion of the
interestd party (See Kolokotronis v. The Republic (1980) 3
C.L.R. 418).

In view of the foregoing I am of the opinion that the applicant
has failed to discharge the burden of establishing that he was
strikingly superior to the interested party so as so justify the inter-
vention of the Court in his favour. I would like to add that in pro-
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3 C.L.R. Andreou v. Republic Kourris J.

ceedings such as the present recourse this Court will not interfere
with the exercise of the discretion of the responder.* Commission
in making promotions if the decision of the Commission was rea-
sonably open to it in the circumstances of a case; and in the
present instance, on the basis of the material that'was placed be-
fore the Commission and is now before me, it was, in my view,
reasonably open to-it to arrive.at its sub judice decision. This
Court cannot substitute its own decision for that of the Commis-
sion, Consequently, this point fails.

For all these reasons the recourse is dismissed but with no or-

der for costs.
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. Recourse dismissed.
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No order as to costs.
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