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Taxation—C. apital Gams-—The Capzral Gains Tax, 1980 (Law 52/1 980)—
Whether a dispesition was ' made béfore'or after its enactment—Contract
providing for trangfer and registration in the name of purchaser (a company

« limited by shares) or any person or company the purchaser may indicate -
woNew contracts with other companies—In the circumstances, such new con-
5 tracts were treated as independent from the first one.
Immovable Property—Transfer—The Land Transfer Amendment Law 1890,
sections 4 and 7 (now sections 5 and 59 of Cap 228}—Documents pro-
duced at LandRegtsrry Office—Decmed to be triie. - SRR

) The applicant and-her father were joint owners of-a piot of land. By

.10 contract made in 1979 they agreed to sell it to "Kotsonis Estates Ltd". They
undertook to "transfer and register” it in the name of the purchasers "or any
person or persons or company indicated by the purchasers. " The price was
. £115,000.

L{'} “ 3 'T('r‘ (\ a o, 0t Y :"l ‘ = i

15 v The plot Was ‘divided into two pars, each one of which.was registered |

in 1981 in thé joint namés of applicant-and her:father. The,one part was
sold in 1981 10 "Pelesa Tourist Enterprises Lid." for £63,888. Moreover, in
1982 the applicant and her father granted a power of attorney to "Kotsonis
Estates Ltd." empowering the latter to register such part to any person.or

20 company.
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The other part was sold in 1982 to "Matsis and Kotsonis Drilling Ltd.”
for £51,112, By a further agreement made in 1983 "Matsis and Kotsonis
Drilling Ltd." were substituted by "Melounda Development Ltd." On
15.7.83 the applicant and her father made a new contract with the last men-
tioned company, selling such part for £55,050. 5

The relevant transfers were made in 1983, The respondent considered
that dispositions were made after the enactment of Law 52/80 and, conse-
quently, subjecied them io Capital Gains Tax, whereas the applicant con-
tended that the disposition was made in 1979 and whatever was done there-
after was in furthrance of the said undertaking in the agreement of 1979. 10

Held, dismissing the recourse: (1) The new contracts were entered into
not in pursuance of the undertaking in the original contract, but were entire-
ly new agreements intending to substitute the origmnal one. Under the said
clause 4 there was no obligation to enter into new agreement, but only 1©
"transfer and register." 15

(2) In any event one cannot go behind the documents as produced at the
Land Registry Office, as by virtue of sections 4 and 7 of the Land Transfer
Amendment Law 1890, Law No. 19 of 1890 - (now sections 5 and 59 re-
spectively, of Cap. 228) such documents are deemed to be true except in
cases where fraud or false entries are claimed to have been made.

20
Recourse dismissed.
No order as to costs.
Cases referred to:
Adis Ltd. v. The Republic (1986) 3 C.L.R. 900;
Varnavides and Others v. The Republic (1986) 3 CLR. 1385. 25

Recourse.
Recourse against the decision of the respondent to impose on

applicant capital gains tax and interest thereon at 9% for the dis-
position of her property at Pissouri and Limassol.
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. ing interest at 6%.
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A LOIZOU P read the followmg _]udgment The apphcant in

< this recourse seeks a declaration of the Court that (a) the decision

of the respondent Director to impose upon her capital gains tax
and interest thereon at 9% as from 25th October 1983 and (b) the
valuation of the market,value of her sold property, being exces-
sive, are null and-void and of no legaj effect whatsoever.,

. 1 [ o

+ The applicant was joint owner with her father to thc extent of

T 1/2 share each, of land at Pissouri, Limassol, plot No 51-Sheet/
= Plan LVI¥/14 reg- No. 21315 of an area of 45 donums and 1 ev-
‘ 181{ b . B

ve
[ R} b A 1

-

By.virtue of contract dated 2st December 1979 the applicant
and her father, agreed to sellthe aforesaid property to the compa-
ny "Kotsonis Estates Ltd" for the amount of £115,000.- to be
paid by specified- instalments, fa1lure of paymcnt of which bear-
. _— I L
Also, clause 4 of the said agreement provided as follows:
"Moreover the sellers ... are obliged upon payment to them
1 by the buyer of the whole of the balance ... to transfer and reg-
ister immediately the-aforesaid property in'the name of the pur-
chaser or any person.or persons or company indicated by the
purchaser." =,

i

The applicant and her father - as they allege - at the qrequcst of

. the purchasers -;divided the property into two parts which were

registered on the 3rd November 1981, joindy.in her name and her
father's to the extent of 1/2 share each. Meanwhile on the 7th July
1981 an agreement was signed by the applicant and her father for
the sale of one of the newly registered parts, under Reg. No.
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25476, to a company called "Pelesa Tourist Enterprises Ltd" for
the amount of £63,888-. The relevant dced of transfer was signed
on the 28th April 1982.

On the 2nd March 1982 the applicant and her father signed an
agreement of sale to the company "Matsis and Kotsonis Drilling
Ltd.," of the second part under Reg. No. 25475, for the price of
£51,112.-, the remaining balance of £36.000. to be paid by the
15th June 1982, plus interest at 9%.

On the 5th July 1983 the applicant and her father signed a fur-
ther agreement with "Matsis and Kotsonis Drilling Ltd" and an-
other company called "Melounda Development Ltd" whereby
"Matsis & Kotsonis" was substituted as purchaser by the latter
company "Melounda” and whereby the rights and obligations
stemming from the contract of sale dated 2nd April 1982 were
transferred to the substitute purchaser for the same amount of
£51,112.-. Tt was further agreed therein that no further payment
was to be made by the substitute purchaser to the applicant and
her father, all moneys due having been paid.

Subsequently on the 25th July, 1983 the applicant entered into
an agreement with "Melounda Development Ltd" for the sale of
plot reg. No. 25475 for the amount of £55,050.- which as stated

therein was paid in cash. The relevant transfer was effected on the

6th December 1983.

The respondent Director considering that the aforesaid sales
were effected by the applicant and her father after the coming into
force of the Capital Gains Tax Law 1980, (Law No. 52 of 1980)
- hereinafter to be referred to as the law, levied tax upon them as
follows:

(a) Re plot reg. No. 25476, at the market price of £25,000.-.
as at 27th June 1978, and sale price of £37,000.-, tax £1,500.-.

(b) Re plot reg. 25475; at the market price of £15,000.-, as at
27th June 1978, and sale price of £37,500.-, tax £1,500.-.
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that the drsponers were the apphcant and her father

{A." ELP S A Ty . “
3 C.LR. ‘Antoniades v. Repblic A. Loizou P.

As a result the applicant filed the present recourse the’essénce
of which concemns the date of the dxsposmon of the aforesaid im-

" movable'properties. ‘- ol

L Ceas
' -i "l

It was contended by the apphcant that the respondent director

_acted contrary to the prov151ons of section 10 of the Law, in that,

it was alleged there had not been any "disposal in the wide sense

"'of the word because at the nme of the said disposal the applicant

was not m fact the ownér as any sale by the applicant of the prop-
erty in quesuon took place prior’ to thc coming into effect of the
Law and is therefore not liable to tax. ) e

The respondents on the other hand argued that the further
agreements of sale entered into by the applicant’were not t0'give
effect to clause 4 of the original agreement of the 21st December
1979, but in order to terminate and substitute such agreement and

‘the fact that it was subdivided and new agreements were entered
"into with dlfferent pamcs shows a clear intention to rescind the
_ original agreement. In any case it was contended, the declarations

of transfer submitted to the Land Registry Office show clearly

ot

From a perusal of the various'documents which are before me,
I can reach no other conclusion but that'the new contracts were
entered into not in pursuance of clause 4 of the original contact
but were enurely new agreements intending to substitute the origi-
nal with new. Under the said clanse 4 there was no obligation to
enter into new agreements but only to "transfer and register”. The
intention to enter into new agreements becomes even more obvi-
ous in the case of plot Reg. No. 254/75 where the terms are not
even the same as those of the original contract.

Even if it were to be as the applicant alleges, nevertheless one
cannot go behind the documents produced at the Land Registry .
Office, as by virtue of sections 4 and 7 of the Land Transfer
Amendment Law 1890, Law No. 19 of 1890 - (now sections 5
and 59 respectively, of Cap. 228) such documents are deemed to
be true except in cases where fraud or false entries are claimed to
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have been made.

To this effect it was stated in Adis Ltd. v. Republic (1986) 3
C.L.R. 900 at p. 907:-

"I must say at this stage that a Declaration of Transfer is
formal document prescribed by Law and one cannot accept
anything inconsistent with its contents merely because it is
useful so to do on a given occasion. By this I am not referring
to the cases where fraud or false entries are claimed to have
been committed in respect of such declaration.”

Similarly in the case of Varnavides and others v. Republic
(1986) 3 C.L.R. 1385 it was held at p. 1394.

"As already stated above, it is before the L.R.O. and it has
so been declared at the time of the transfer the said transfer
was by way of sale. The applicants and their father made at the
time of the transfer the requisite declarations to that effect and
all the formalities were complied with. It was never alleged in
the past that such declarations were false or untrue or that the
sale was fictitious. This Court cannot go behind what was stat-
ed in the Official documents at the Land Registry which in law
are deemed to be true."

For the reasons stated above this recourse fails and is hereby
dismissed with no order as to costs.

Recourse dismissed.
No order as 10 costs.
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