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1988 March 28

(TRIANTAFYLLIDES, P, LORIS, KOURRIS, JJ )
ELLI CONSTANTOURI KAPSOL,
Appellant (Plaintiff),
v
MIDDLE EAST AIRLINES AIRLIBAN,
Respondents (Defendants),

{Civil Appeal No 6931),

Wrongful disrissal — Damages for — Junsdichon — Employment for

less than 26 weeks -— Damages claimed did not exceed two years
emoluments — District Courts have no junsdiction to entertain such
an action — The Terminafion of Employment Law 24/67, section
30, as amended by section 3 of Law 6/73

Termination of Employment — The Terrmnation of Employment Law

24/67, as amended by Law 6/73 — Sections 3 and 30

Industrnial  Disputes  Court — Junsdichon — The  Termmation  of

Employment Law 24/67, section 30, as amended by section 3 of
Law 6/73

The action of the appellant (plaintiff) against the respondent
(defendant) for damages for wrongful disrmissal was dismissed by the
tnal Dustrict Court on the ground of lack of junsdicton The
employment had lasted for a penod of less than 26 weeks and the
damages claimed did not exceed two years emoluments

Held, dismissing the appeal, Koums, J dissenting (1) Under
section 3 of Law 24/67 an employee whose services are terrminated
after an employment of less than twenty-six weeks has no nght to
claim compensation under the provisions of Law 24/67

{2} Except in a case of a ¢laim for damages for wrongful dismissal
exceeding two years emoluments, the Industnal Disputes Court has,
in virtue of section 30 of Law 24/67, as amended by section 3 of Law
6/73 exclusive Junsdichon to decide on all industnal disputes arising
out of the operaton of Law 24/67 or any Regulatons made
thereunder Including any adental or ancillary to such dispute
matter

152

10

15

20

25



10

15

20

25

30

35

1C.L.R. Kapsou v. Airliban

{3) When a claim cannot succeed before the Industrial Disputes
Court on the strength of the statutory right under section 3, the
exclusive under section 30 jurisdiction cannot be circumvented byran
action betore a District Court.

Appeal dismissed.
No order as to costs.

Appeal.

Appeal by plaintiff against the judgment of the District Court ol
Nicosia (Kramvis, D. J.} dated the 3rd May, 1985 (Action No.
5134/84) dismissing her action for wrongful dismissal.

G. Korfiotis, for the appellant.
M. Spanos, for the respondent.

Cur. adv. vult.
The following judgments were read.

TRIANTAFYLLIDES P.: This judgment is a majority judgment
of my brother Judge Loris 4. and myself and my brother Judge
Kourris J. will give a separate dissenting judgment.

The appeilant has appealed against the judgment of a District
Judge of the District Court of Nicosia by means of which there was
dismissed her action for wrongful dismissal against the
respondents.

The action was dismissed because the trial Judge, in
determining a preliminary legal 1ssue, held that the District Court
of Nicosia had no jurisdiction to entertain it.

It is undisputed that the appeliant was employed by the
respondents from 25 January 1982 till 11 July 1982 when her
services were terminated and that, therefore. her employment
lasted for less than twenty-six weeks.

Moreover itis, likewise, undisputed that in this case there are not
being claimed damages in excess of the appellant’s emoluments
for two years and, therefore, her claim does not exceed the
amount of damages which the Industrial Disputes Court is

empowered to award under the Termination of Employment Law,
1967 (Law 24/67).

Under section 3 of Law 24/67 an employee whose services are
terminated after an employment of less than twenty-six weeks has
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no right to claim compensation under the provisions of Law 24/
67

By virtue of section 30 of Law 24/67, as reenacted by means of
section 3 of the Termination of Employment (Amendment) Law,
1973 (Law 6/73), the Industnal Disputes Court 15 granted
exclusive junsdiction to decide on all industnal disputes ansing out
of the operation of Law 24/67 or any Regulatons made
thereunder including any inaidental or ancillary to such dispute
matter, except that an employee has the nght, in relation to the
termination of his employment, to file an achon before the Distnct
Court of the Disinct where he was employed at the ime when the
dispute arose if his claim for damages exceeds the amount of
damages which the Industnal Disputes Court 1s empowered to
award

In the hght of all the foregoing it 1s clear that the present instance
15 not one of those cases m which the appellant i1s entitled under
section 30 of Law 24/67, as amended by Law 6/73, to file an
achon in a Distnct Court and 1t 1s a case coming within the
exciusive jursdiction of the Industnal Disputes Court, but the
appellant cannot claim compensation under Law 24/67 because
she was employed for less than twenty-six weeks prior to the
termimation of her services

Counsel for the appellant has argued that notwithstanding the
provisions of section 30 of Law 24/67 the appeliant could claim,
by wirtue of a common law right, damages for wrongful dismissal
by means of her action before the District Court

The learned tnal Judge, agreeing in this respect with counsel for
the respondents, found that he had no junisdichion to entertain the

action of the appellant because of the prowisions of section 30 of
Law 24/67

[n our opmion section 3 of Law 24/67 has created a new
statutory night regarding compensation for wrongful disrmssal in
substitution of the common law night and consequently when a
claim cannot succeed before the Industnal Disputes Court on the
strength of such statutory right, as in this case, the exclusive under
section 30 of Law 24/67 junsdiction of the Industnal Disputes
Court cannot be crcumvented by an action before a District
Court, such as the present one which was nghtly dismissed by the
tnal Judge for lack of junsdiction
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In the result this appeal fails and it is dismissed but with no order
as to its costs.

KOURRIS J.: This is an appeal from the Ruling of a Judge of the
District Court of Nicosia whereby he dismissed Action No. 5134/
84 for want of jurisdiction.

By the said action the plaintiff/appellant claimed against the
defendants/respondents the sum of £727 being damages for
wrongful dismissal. The defendants/respondents by paragraph 1
of their defence alleged that the Industrial Disputes Court had
exclusive jurisdiction to try the action and that the District Court of
Nicosia had no jurisdiction.

When the action came up for hearing on 29.1.85, both parties
applied to the Court to hear and decide the issue raised by the
defendants/respondents in paragraph 1 of their defence as the
Court’s decision of such point might dispose of the whole action.

The leamed trial Judge heard arguments by both sides and
concluded that the claim of the plaintiff/appellant fell within the
jurisdiction of the Industrial Disputes Court and that the District
Court had no jurisdiction, whereupon he dismissed the action.

This appeal tums on the construction of ss. 3 & 30 of the
Termination of Employment Law, 1967 {Law 24/67) as amended
by Law 6/73 and it is pertinent at this stage to set out the said
sections. Section 30 of the Termination of Employment Law 1967
(Law 24/67) -(as amended by 5.3 of the Termination of
Employment {Amendment) Law, 1973 Law 6/73) reads as
follows:

«30.-(1) To AikaotApiov EpyaTikav Aladopwv
KEKTNTOH QTFOKAEICTIKAV appodidoTnTa va amogaailn
EMi QTOGWV  TWV  EPYATIKWY  d1IAPOopwv  Twv
avadLOPEVWY CUVETTEIO TNG EPAPHOYIS TOV TTOPOVTOS
Nopou i oiwvdimoTte Kavoviopwv ekboBévTwy duvapier
avtol i} appoTépwy, TePIAAUBAvVOUEVOL Kal TOVTAS
TAPEPTTITITOVTOG ] CUPTTANPWHATIKOU TTPOG TOIGUTAG
biagpopag Béparos.

(2) Oubév Twv ev Tw TapdvTt GPBpw eppnvedeTal WG
emnpedlov 1o Sikaiwpa  epyoboToupévou  OTIwg,
avaopikWwEg TTPOG  TEPHATIOHOV  OTTQUXOANOLWS,
wpoodUyn ©g To Emapyiakdy  AKOOTHpIOV  Thg
Errapyiag ev n o epyodoToUpEvog npyodoTeiTo KaTd TOV
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xpovov k 9’ ov avéikuyev n Siagopk g mepiTTwov
kad* nv n adiwoig avtol eivai &’ amolnuiosr
vepBaivoloas Tag bid Tou mwapévrog Nopoo
duvapivag va diekdiknbwor:

Nogitar oTI 0 epyodotolpevog dev dlvartar va
mpoodlyn €5 To Emapxiakév Aixaothpiov edv £xn
vmoBaAel aitnoiv e 1o AikaoThAplov EpyarTikmv
Arapopwv Suvéapel Tou TapovTog Nopou kal 4TI, Qv
oUTOG TTPoodUYN &1 To Emapyiakdv AikaoTtipiov, dev
dikaoUTal va umoBdAn QiTnolv &1 To AIKaOTAPIOY
Epyamikwv Alagopwv duvauel Tou mapévTog Nopou.»

(«30.-(1) The Industrial Disputes Court shall have exclusive
jurisdiction to adjudicate on all industrial disputes arising as a
result of the operation of the present Law or any Regulations
made thereunder or both, including any incident or ancillary
to those disputes matter,

{2) Nothing in this section contained shall be construed as
affecting the right of an employee, in respect of a termination
of employment, to have recourse to the District Court of the
District in which the employee was employed at the time the
dispute arose in case his claim is for damages exceeding those
which may be claimed under the present Law:

Provided that the employee may not have recourse to the
District Court if he has filed an application to the Induistrial
Disputes Court under this Law and that, in case he has
recourse to the District Court, he is not entitled to file an

application to the Industrial Disputes Court under the present
Laws).

And section 3 reads as follows:

«OTav kaTd | gETG TNV oploBeioa npépa o epyodoTng
TeppaTiin &1 olovbimoTe Abyov GAAOV | Twv &V TW
GpBpw 5 ekTBepévov Abywv TNV amacxoinow
epyodotoupévou o omoiog éxer amaoxoAndr} cuvexwms
v’ autol i €ikooiEE, TouvAdyioTov €8bopGdag o
gpyodoTovpevog KEKTNTO To bikaiwpa 16 arrolnpiwav
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katoBaAopévny  umé  Tou  epyoddTOu  TOU KO

vroAoyifopévny Gupdhvwg Tpog Tov MpdTov Miva-
KO,

(«3. Where, on or after the appointed day, an employer
terminates for any reason other than those set out in section 5
the employment of an employee who has been continuously
employed by him for not less than twenty-six weeks, the
employee shall have a right to compensation payable by his
employer and calculated in accordance with the First
Schedules).

Counsel for the appellant argued that in view of the provisions
of 5.3 of Law 24/67 the claim of the plaintiff does not fall within the
jurisdiction of the Industrial Disputes Court because she had
vsorked with her employer for a period of less than 26 weeks and,
cansequently, her claim falls within the jurisdiction of the District
Court and that any other construction given to s.3 would be
contrary to Article 30 of the Constitution.

Counsel for the respondent argued that in view of the clear and

. unambiguous wording of 5.30, the appellant’s claim cannot be
maintained before the District Court under any circumstances in
that her claim for damages did not exceed the amount of damages
which the Industrial Disputes Court could award to her. It was
evident, he said from the writ of summons.that the appellant’s
claim does not exceed the sum of £1,000 while her annual
earnings, as they appear in the statement of claim, exceed that
amount and under the relevant law the Industrial Disputes Court
could award to her as damages up to 2 years’ emoluments. He
contended that the fact that 5.3 of Law 24/67 does not create for
an employee a statutory right for compensation unless he has
continually served the same employer for at least 26 weeks does
not justify the invoking of the jurisdiction of the District Court
because such jurisdiction was expressly taken away from it by .30
of Law 24/67, as amended by 5.3 of Law 6/73. He submitted that
the Industrial Disputes Court is given exclusive jurisdiction to
~djudicate, inter alia on all claims for compensation for wrongful
dismissal arising out of the operation of Law 24/67 and the District
-Court is given jurisdiction to entertain an action for damages only
where the employee’s claim is for an amount which exceeds the
amount of compensation which may be awarded under Law 24/
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67. He also invited the Court to hold that an employee who had
worked with his employer for a period of less than 26 weeks and
has been wrongfully dismissed cannot have the benefit of
resorting to the Industrial Disputes Court and that the District
Court has no Jurisdiction to entertain his claim.

From the wording of 5.30 (as amended), it becomes clear that
the Industrial Disputes Court was given exclusive jurisdiction to
decide on all industrial disputes arising out of the operation of the
law, or any regulation made thereunder, or both of them,
including any matters incidental ~r ancillary to those disputes, if
the claim for damages does not exceed the amount which the
Industrial Disputes Court is empowered to award under the
Termination of Employment Law 1967, (24/67) which are the
emoluments of up to two years. If a claim exceeds an employee’s
two years emoluments then the District Court has exclusive
jurisdiction.

[ do not agree with the contention that the District Court has
jurisdiction only in cases where the employee’s claim is for an
amount which exceeds the amnunt of compensation which may
be awarded under Law 24/67. In my judgment an employee has
no statutory right for compensation by virtue of 5.3 of Law 24/6/
unless he has continually served the same employer for at least 26
weeks; but, if he is wrongfully dismissed before the lapse of 26
weeks he may resort to the District Court for his claim. [f I were to
hold that an employee cannot resort to the District Court for his
claim then 5.3 of the law would be contrary to Article 30 of the
Constitution which provides that no person shall be denied access
to the Court assigned to him by or under the Constitution.

The Court having jurisdiction in civil cases in the first instance is
the District Court. (See 5.22 of the Courts of Justice Law, 1960,
(Law 14/60}, and a law may take away from its jurisdiction that
which is expressly provided in the said law and the residual
jurisdiction remains in the District Court.

In view of the above, the true construction to be given to .3 of
Law 24/67 is that the Industrial Disputes Court has jurisdiction
where an employee has continually served the same employer for
at least 26 weeks and where the service of an employee is less than
26 weeks and he is wrongfully dismissed and he has a claim
against his employer he may resort to the District Court which has
jurisdiction to entertain his claim. The contention that an
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employee cannot invoke the jurisdiction of the District Court is
untenable because in such circumstances a citizen of the Republic

will be prevented from having access to the Courts which is
contrary to the express provisions of Article 30 of the Constitution.

in these circumstances [ would allow the appeal and set aside
the ruling of the Court below.

Appeal dismissed by majority.
No order as to costs.
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