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{STYLIANIDES, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
PANAYIS K. PANAYI AND OTHERS,
Applicants,
v,
THE CYPRUS TELECOMMUNICATIONS AUTHORITY,
Respondents.

(Cases Nos. 126/85, 127/85).

Time within which to file a recourse— Commencement of.

Coliective agreement — Does not by itself create rights of public law — Cyprus
Telecommunications Authority — The Cyprus Telecommunications
Authonty General Regulations 1982, Reg. 57 — In the light of Reg. 57 a
collective agreement refating to the salary scales and grades of the lower,
middle and higher personnel of the Authority is creative of rights.

Acts or decisions in the sense of Art. 146.1 of the Constitution -— Collective
agreements and their contents — Qutside ambit of Art. 146.1.

Vested right — Meaning of — Should not be confused with a mere expectation,

Constitutional Law — Equality — Constitution, Art. 28.1. — Does not preclude
distinctions which are objectively and reasonably justified — Collective
agreement reached in August 1982 providing for the increase of salary as
from 1.1.82 of those serving with the respondent as on 1.1.82 — Expiration
of previous Collective Agreement on 31.12.81 — As no one received any
increase for the period before 1.1.82 there was no differentiation between
thase serving on 1.1.82 and those who retired before that date — Assuming
such differentiation, the distinction between the aforesaid two classes of
persons was reasonable.

The applicants were in the service of the respondent Authority. They all
retired, having attained the prescribed age, after 1.1.80 and before 31.12 81.

After 31.12 81 negotiations took place between the respondent and the
Trade Union of its employees. On 6 8.82 an agreement on principle was
reached. Its duration was set for the period 1.1.82 - 31.12.83. Clause 1 of

the agreement provided for adjustment of scales, clause 2 for fringe benefits
and clause 3 for compensation and other allowances.
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Paragraph 4 of Clause 1 of the said agreement provided that «no
emplacement of the personnel which retired or resigned before 1 1 82 willbe
made on the basis of paragraph 3 above »

Thepart of the agreement that related to the pension scheme and provident
fund was incorporated into requlations published on 27 5 83

On 163 82 AS Michaelides who later became Secretary of the Trade
Union of the pensioners of the respondent addressed a letter to the
tespondent requesting an increment in the new scales and complaimng of the

exclusion of the retired members from the new salary scales His request was
rejected by letter dated 22 3 83

On 30 5 83 the sard Michaeldes, acting in his capacity as Secretary of the
the Union complained by letter to the chairman of the appropnate Committee
of the House of Representatives of the agreement, particularly of para 4 of
Clause 1 and the new pension scheme  The Authonty, to which the said letter
was communicated, rephed by letter dated 16 11 84

On 5484 the advocate of applcant Phintots wrote a letter to the
respondent inquinng «whether there was a revisionin the CY T A salary
as at st September 1981 when the said officer was pensioned off» By letter
dated 6 12 84 the Authonty repled that there had been no such revtsion but
that according to the said agreement there had been an adjustment of the
salary scales of those in the service on 1 1 82

On 20 12 84 the same advocate on behalf of all applicants informed the
Authonty that the contents of the collectwe agreement were brought to hus
chents’ notice after the receipt of the letter dated 6 12 84 and requested a
reconsideration of para 4 of clause 1 of the agreement

As there was no reply, the present recourses were filed, seeking the
annuiment of the exclusion of emplacement of the applicants in the new
salary scales as per para 4 of clause 1 of the said agreement

Held dismissing the recourses {1) There 1s no ment in the respondent s
contenfion that, as the Regulations were pubhshed in May 1983, these
recourses are out of ime The rehef sought does no. refer to the pensions or
Regulations, but only to para 4 of clause 1 of the collective agreement The
peremptory penod of 75 days commences from the date that the decision or
act was published or, if not published, from the date, when it came to the
knowledge of the applicant Wth the exception of the letter dated 16 3 83 by
Michaelides, who at the tme was not the Secretary of the Union, there 1s no
ewdence that the part of the agreement relating to the new salary scales was
published or communicated to the apphcants There 15 no matenal before the
Court that the applicants had knowledge of it before the Commumication to
apphcant Phiniohs
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2) A collecttve agreement does not create nghts of public law A collective
agreement and its contents are not by themselves amenable to the junsdiction
of this Court In the case of the respondent Authonty and n the hght of
Regulation 57* of the Cyprus Telecommunications Authonty General
Regulatons, 1982 a Collective Agreement relating to the salanes and grades
of the lower, middle and higher personnel of the respondent creates nghts f
such nghts emerge from its contents

3) The complaint of the apphcants that their vested nghts were violated by
para 4 of clause 1 of the Collective Agreement In question cannov be
accepted A nght vests. if the process of the law for its acquisition has been
completed A vested nght should not be identified with a mere expectation
At the time of their service the applicants have not acquired any nghts and
they had no vested nght that after their retirement they would recewe
mmcreases retrospectively

4) Finally applicants’ complamt of violation of the principle of equalty
must also, be rejected Art 28 1 of the Constitution does not preclude
distinctions and classificattons, which are objectvely and reasonably
justifiable In accordance with the said Collective Agreement there was no
increase n the salanes paid to anyone prior to 31 12 81 and, therefore, there
was no distmcton dunng the penod the applicants were entitled to draw a
salary Assurming the existence of a difference between the applicants and
those, who were 1n the service on 1 1 82, the differental treatment had a
reasonable and objective classificabon In this respect it must be remembered
that 311281 was the date of expwaton of the previous Collectve

Agreement
Recourses dismussed

No order as to costs

Cases referred to
Kontemmemotsv CBC (1982)3CLR 1027,
Paphttis and Others v The Republic (1983) 3 C L R 255,

Mavrommatis and Others v The Land Consolidation Authonty (1984)
3CLR 1006,
Evangelou and Othersv CB C (1985)3 CL R 1410,

The Republic v Menelaou (1982} 3C LR 419,
Econormdes v The Repubhc (1972)3 CL R 506,
Mikrommans v The Republic, 2R S C C 125,

The Republic v Nishan Arakian and Others (1972) 3C L R 294,

* Quoted at pp 897-898 post
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Papaxenophontos and Others v. The Republic (1982) 3 C.L.R. 1037;
Apostolides and Others v. The Republic (1984)3 CL.R. 233.

Recourses.

Recourses against the decision of the respondents to exclude
applicants’ emplacement in the new salary scales as per para. 4 of
the coltective agreement between the respondentsand E.P.O.E.T.
(the trade union of the employees).

E. Karaviotis, for the applicants.
A. Hjiloannou, for the respondents.

Cur. adv. vult.

STYLIANIDES J. read the following judgment. In these
recourses 40 retired employees of the respondent Authority pray
for the following identical relief:-

«A declaration that the Respondents’ decision to exclude
the emplacement of the Applicants in the new salary scales as
per para. 4 of the collective agreement between the
Respondents and E.P.O.ET. (ErevBéipa NaykiOmpiog
Opyévwoig EpyaTtotmaAdfiwv TnAemkoivwvidv) dated
6th August, 1982, is null and void and of no effect
whatsoevers.

The applicants were in the service of the respondent Authority.
They all retired, having attained the prescribed age, after 1.1.80
and before 31,12.81,

After the expiration on 31.12.81 of a Collective Agreement of
two years duration, negotiations between the Authority and the
trade union of the employees of the Authority (E.P.O.E.T.) took
place. On 6.8 .82 an agreement in principle was reached which
would be put into operation on its approval by the Authority and
the trade union. A memorandum of this provisional agreement is
Appendix No. 8.

~ Clause 1 provides for adjustment of scales, Clause 2 for fringe
benefits and Clause 3 for compensation and other allowances.
The duration of this provisional Collective Agreement was set
1.1.82 - 31.12.83. The first clause reads as follows:-
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«|.Evapuéviois KAipakwv

1. H emTteuxBeioa ovpdwvia epdaiverar a1 10
ouvnppévov «MapdpTnpa As.

2. H évragig Twv umaAAfAmY £1G Tag vEaG kKAipakag (A)
Ba yivn emi Ty 8doer Twv Kavoviopwv evraews oitiveg
ioxvoav e1§ TV Anpooiav YTnpecicv.

3. H évradis eig Tag véag kKAipakag Ba emTeuxBh amd
NG 1/1/1980 dvew Spwg TnG TANpwug avadpop kv kai
owdAToTE diadopa AT Ba mpokOwn &g TV
pioBobogiav Tou Mpoowmmkov Adyw Tng evraews Ha
apyion va kataBaAAeTal amd 1ng/1/82.

4, Baoe g mapaypddpou (3) avwtépw Sev Ba yivn
évrais ToU TPooWTIKOD TO OTToiov ApUITNPETNOE 1
TapnTRon amé f wpo TG 1ng/1/1982».

{«]. Adjustment of Scales

1. The agreement reached appears in the attached
«Appendix As.

2. The emplacement of the employees in the new scales {A)
will be made according to the Regulations of emplacement
which applied in the Civil Service.

3. The emplacement in the new scales will be effected as
from 1.1.80 without, however, any retrospective payment
and any difference in the salaries of the personnel due to the
emplacement shall commence being payable as from 1.1.82.

4. No emplacement of the personnel which retired or
resigned before 1.1 .82 will be made on the basis of paragraph
3 aboves).

Clause 2 provides for a new pension scheme, for the existing
pension scheme, for the provident fund of the monthly paid
employees and the health fund.

On 16.3.82 A. S. Michaelides, who by the end of that month
became the Secretary of the trade union of pensioners of CY.T.A,,
which is a branch of E.P.O.E.T., the trade union of the personnel,
addressed a letter to the General Manager requesting an
increment in the new scales and complaining of the exclusion of
the retired members of the personnel from the new salary scales.
His request was rejected by the Authority by letter dated 22.3.83.
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The part of the Memorandum of 6 8 82 which related to the
pension schemes and prowident fund was incorporated into
Regulations which, after approval by the Council of Ministers,
were published in the Offictal Gazette on 27th May, 1983, under
K A.[M. 124/83 and K.A [1. 125/83 (See 1983, Supplement No
[} pages 335 and 357)

On 30583 the aforesaid Michaelides, in hts capacity as
Secretary of the Union of Pensioners of CY T A | addressed a
confidental letter to the Chairman and Members of the
Committees of Communications & Works and Finance and
Budget of the House of Representatives complaining agan of the
agreement of 6 8 82, particularly paragraph 4 of Clause No 1,
excluding the retired personnel, and the new pension schemes,
and asking the assistance of those Commuttees Copy of that letter
was communicated by the Director-General of the House of
Representatives to the Director-General of the Mmistry of

Communications & Works and ultimately to the General Manager
of CYTA

The respondent Authonty rephed by letter dated 16 11 84 that
the provisions of the agreement signed on 6 8 82 were the result
of long negotiations between the Authonty and EPOET, the
trade union that represents the totalty of the personnel and the
pensioners of the Authonty, and that the provisions of the said
agreement could not be changed

On the nstructions of apphcant Phiniotis in Recourse No 127/
85, his advocate addressed letter dated 5 4 84, inquinng «whether
there was a revision in the CY T A salary scales of the vanous

posts as at the 1st September, 1981, when the said officer was
pensioned offs

The Authonty replied by letter dated 6 12 84 (exhubit No 3),
informing counsel that no revision of salary took place on 1 9 81
but, according to a Collective Agreement of 6 8 82, which was
concluded with E P O E T, the trade umion, which represents the
personnel of the pensioners of the Avthonty, adjustment of the
salary scales of the Authonty was made to those of the
Govemment for the personnel that was in the seniceon 1 1 82.

On 20th December, 1984, the same advocate on behalf of the
applicants by letter addressed to the Personnel Manager of the
respondent Authonty informed him that the contents of the
agreement between CY TA and EP O E T had been brought to
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their notice after the receipt of the letter to him dated 6th
December, 1984, concerning Mr Demetrakis Phiniotis As they
considered sub-paragraph 4 of paragraph 1 of the agreement
unfair, they requested the reconsideration of the said decision

This request was not favoured with any reply Hence these
recourses

The relief sought 1s plain and unambiguous 1t 1s the annulment
of the exclusion of emplacement of the applicants in the salary
scales, as per paragraph 4 of the Collective Agreement of 6 8 82
Though in the addresses of counsel other matters partly relating to
the pensions, etc , were referred to, | will not deal with any of them
as the Court has to confine itself to the relief sought by the
applicants

It 1s the contention of counsel for the applicants.-

(a) That, as they were for part of the ime after 1 1 80 serving
with the Authonty, they were entitled to the new salary scales,

{b) That the appiicants had a vested nght by virtue of the
said agreement which could not be taken away from them in
an arbitrary manner, and,

(¢} That the Collective Agreement in quesfion 1s
unreasonable, discnminatory and wiolates the pninciple of
equality safeguarded by Article 28 1 of the Constitution

Counsel for the respondent- cbjected that no legitimate
interest, no public right, could be denved irom a Collective
Agreement, that the said Collective Agreement is not an act or
decision of executory, administrative nature and 1s not amenabie
to judicial review under Article 146 of the Constitution, that the
recourse 15 out of ime in view of the fact of the publication in the
Othcial Gazette No 1867 of 27 5 83 of the Pensions Regutations
and lastly that the Collective Agreement referred to and regulated
the terms of service of those employees who were in the service at
the matenal time and it 15 not contrary to Article 28 of the
Constitution as the position of the two classes was intninsically
different

1 find no ment in the contention that the recourse 1s out of time
as the rehef sought does not refer to the pensions or to the
Regulations but only to paragraph 4 of the Collective Agreement
which relates only to the non-emplacement of the retired
personnel in the new salary scales Whth the exception of the letter
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of Michaelides of 16th March, 1983. who at the time was not
holding any office in the trade union of the pensioners, there is no
material befcre this Court that the part of the Collective
Agreement relating to the new salary scales was either published
in the Official Gazette or communicated to the applicants. The
computation of the 75 days' peremptory period prescribed by
para. 3 of Article 146 within which a recourse should be filed,
commences from the date that the decision or act was published
or, if not published, when it came to the knowledge of the person
making the recourse, and there is no material before the Court that
the applicants had knowledge of it before the communication of
the respondents to applicant Phiniotis.

It has been said time and again by this Court that a Collective

Agreement does not create rights of public law. It lacks the force of
law.

In Kontemeniotis v. C.B.C., {1982) 3 C.L.R. 1027, at p. 1032,
the Court in dealing with a collective agreement between the trade
union and the Cyprus Broadcasting Corporation, had this to say:-

«In our judgment, the provisions of a collective agreement
lack the force of law in that, unless adopted as part of the
regulations of a public body, they have no application in the
domain of public laws.

In Paphitis and Others v. The Republic, (1983) 3 C.L.R. 255,
it was said:-

«On principle and authority, a collective labour agreement
does not create rights at public law, The Constitution, the
Statute Laws and Regulations made thereunder, are the only
source for the genesis of rights in the domain of public law.
Legislation is the province of the legislative assembly. At best,
a collective agreement between Government and Unions of
public officers, signifies, so far as Government is concemned,
its intent to promote before the House of Representatives
appropriate legislation to implement it. By itself, the
agreement creates neither rights nor does it.impose
obligations in the field of public laws.

In Georghios . Mavrommatis & Others v. The Land
Consolidation Authority, etc., (1984) 3 C.LR. 1006, at page
1022, it was said:-
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«A collective labour agreement does not create rights of
public law. By itself, an agreement creates neither rights nor
does it impose obligations in the field of public law ... The
applicants derive no right from the alleged collective
agreements,

{See. also, Evangelou and Others v. C.B.C. {1985) 3 C.LLR.
1410

The applicants cannot have recourse to this Court against the
contents of a collective agreement. A collective agreement and the
contents thereof by themselves are not amenable to the
jurisdicton of this Court. Only a decision or omission of the
respondents, coming within the ambit of paragraph 1 of Article
146, can be judicially reviewed by this Court

In accordance with the Personnel of the Cyprus
Telecommunications Authority General Regulations, 1982,
published in the Official Gazette — {See Notification No. 220 of
the Official Gazette No. 1792 of 26th July, 1982, Supplement No.
3) — the personnel of the Authanty consists of the following five
categories: Highest personnel. higher personnel, middle
personnel, lower personnel and personne! of general service —
{See Regulation 4(2)).

The highest personnel consists of the General Manager and the
Deputy General Manager, and the personnel of general services
comprises the messengers.

Regulation 57 reads:-

«57. To &xkdoToTE 1o)Oov  pioBoAdyiov  Tovu
Mpoowmikod TnNg Apxns KOTApTIleETal KOl gYKpivETal
vmd  Tou  AloiknTiKOO  ZupBouvAdiou  QUTAS. Al
pioBodoyikai kAipakeg ko 8afpideg Touv KatwTtépou,
Méoou kai AvwTépou MNMPpoom Ko w§ Ko TO DPOG TWV
Taong Gooswg embdopaTwy egdaivovral €1§ Tag i
pépoug HETQ TOU MNpoowiko0 EKQOTOTE
uToypadopévag cuMoYIKES cupBaotigs,

«57. The salary scales of the Personnel of the Authority for
the time being in force is made and approved by the Board of
the Authority. The salary scales-and grades, of the lower
middle and higher personnel as well as the level of allowances
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of any nature whatsoever appear in the respective Collective
Agreements with the personnel of the Authority, which will be
signed from time to times).

In view of the provision of Regulation 57, a Collective
Agreement relating to the salary scales and grades of the lower,
middle and higher personnel may be validly taken as creating
rights. if such rights emerge from the contents of such Collective
Agreement.

Had the applicants any vested right?

The expression «vested rights connotes rights that accrued in
law. Rights may be accrued both in civil and public law. A right
may be deemed to vest if the process of the law for its acquisition
has been completed. Such right crystallizes thereafter and vests in
the subject who becomes its beneficiary in law — (The Republic v.
Menelfaou, (1982) 3 C.L.R. 419).

An officer has a vested right, e.g. on his salary, his pension. A
vested right should not be identified with a mere expectation of the
citizen — (Kyriacopoulos - Greek Administrative Law, Volume 1,
4th Edition, pp. 95 and 97).

A right is the one given by Law and the protection afforded to it
is that the recognized legal state cannot be changed to the
detriment of the person having it — (Economides v. The Repubiic,
(1972) 3 C.L.R. 506, 520).

The applicants during their service with the Authority were
receiving the salaries as provided in the previous Collective
Agreements and under Regulation 57. It goes without saying that
the power is conferred on the Authority to fix and approve the
salaries and the salary scales. At the time of their such service they
have not acquired any right; and further they had no vested right
that after their retirement they would receive increases
retrospectively; neither the law nor the regulations nor any
administrative act created for them any right of increase of their
salaries or emplacement in other salary scales than the ones they
had at the time of their retirement. The Collective Agreement of
6.8.82 expressly excluded them.

| tum lastly to the contention that Clause 4 of the provisional
Collective Agreement which, as it appears was finally approved,
violates the principles of equality, as being discriminatory for the
applicants. .
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A-cle 28 1 enshnnes and safeguards the principle of equahty
between equal matters or intnnsically equal in their nature It 15
open, however 1o the legislator and the Administration to make
distinctions and classificatons which are objectively and
reasonably justifiable

The Authonty by the Collective Agreement made a dishnchon
of twe: classes the members of the personnel who were in the
active service on 1 1 82 and those who retired or resigned prior
thereto It must be remembered that 31 12 81 was the date of the
expiration of the previous Collective Agreement No payment
would be made retrospectively pnor to 1 1 82 to any class Only
those who were 1n the active service on 1 1 82 and afterwards
would be emplaced retrospectively in the new salary scales with
effect with from 1 1 80

There was no increase in the salanes paid to anyone prior to
31 12 81 Only the salanes of the employees in the service after
1 1 82 were increased as from that date Therefore, there was no
distinchon dunng the penod the applicants were entitled to draw
salanes

Assuming that by Clause [ different treatment was extended to
the applicants, 1s that dischminatory?

In 1982 the applicants were not 1n the same posthion, being
pensioners, as the personnel of the Authonty who were sull in
actual service Equalty entails the equal or similar treatment of all
those who are found to be in the same situation The apphcants
were not in the same situahon as the personnel who would be
emplaced in the new salary scales with effect as from 11 80
Though there are some similanties between them, inmnsically
they were two different classes The differennial treatment has an
objective and reasonable jushficaton The distinction does not
conshtute discnmination It does not wiolate the pnnciple of
equahty and 1s not contrary to or inconsistent with Article 28 1 of
the Constitution - {See, inter aha, Mikrommatis v The Republic, 2
RS C C 125, The Republic v Nishan Arakian and Others, (1972)
3 CLR 294, Papaxenophontos and Others v The Repubiic,
(1982) 3 CL R 1037, Apostolides and Others v The Republic,
{1984)3C LR 233)

For the foregoing reasons theserecoursesfail and are hereby
disrmissed but in all the circumstances no order as to costs 1s made

Recourses disrmssed
No order as to costs
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