(1987)

8 AexepBipiou 1987.
{A. AQIZOY, A
©PAZOX MEQPIIAAHE,
AT,
V.
P.LK. (PAAIODOINIKO IAPYMA KYNPOY),
Kaf wv n aitnon.

{(YmoBeon Ap. 897/87).

AroiknTicdv Aikarov — Siakpitixi} ebovdia Sioifoews — Evdoxnor Tng —
AIkaoTikGS ﬁcyxog — E@eppooties apyés.

AroixnTigov Aikaiov — ESovoia mapexopévy utrd vopou oty dtoixnon
— Kara wéoov n efovoia civar biakpiTikry — EAAeiper oagouvs kat
EMTAKTIKGS Y1 TN Sloiknan UNOXpedosws O opiopévny EVEpYEa,
UTTApXEl TEKppio Tepi vTGpéews Srakprrikng eovoiag.

Mpoebpixés exdoyés — O mepl Padopwvikol 1bpoparos Kimpou
(TpaomonwomTixds) Népos 1987 — «Ymowdgros lpéebpogs —
Yromapaypago! (a), (6), {y) kai (8) gdagiov 2 Tou vouou—Kartd mooo
daropo wavorroliel nig mpoimoBégels  yapaxkTnpiopod Tov  ws
suropngiov Mpoibpovs — Bépa vraybpevo orn Siaxkpitie evxépera
Touv P.1L.K.

H mapovoa Aitnon Akupwoewg kataxwpidnke we amotédeopa
apviotws Tou Pabiogwvikol )opipaTog Kompou (PAK) va
amobexBei aiTnua TOL AITOUVTOS Yia KEAUYT Tou amd To Pabidpwvo
kol TNV TRAEOpaan we avelaprnrou vroPndiou yia 1o afiwpa Tou
Mpoédpou TNG AnpoKparTiag,.

H anéppupn ornpixdnke orny akohovdn aimiohoyia, bnhabh ot o
airwv bev ikavomoioboe Tis pouoBiong orroaabfirote aud TIg
vronapaypagous (a), (8), (y) Tou edagiouv 2 Tov Mepi Pabiopuvikod
15popaTog Komrpov (TpomomromTiket) Nopou, 1987,

Ta AvdyTaro AiKQoTHMO, aroppinTovTag TV AiTGon AKUMAIgEWS,
amrogdvlnke: (1) O airwv Sev IxavoTroloOOE oolavbATToTE and Tig
utronrapaypdgous (a), (8) (y) Tou eBagiou 2 Tou mo wavw vopou.

{Note: An English translation of this Judgment appears at pp. 2009-2016 post.)
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3C.LR. Georghiades v. C.B.C.

() Ixerikd pe TRV uromapdypado (8) Tou ibiou ebagiov 1o P.LK.
amopaaIoe oTi yt §don Ta kpITApIa Ko TNV avTIANYN TOU CUWVETOD
pEoov OAIT © auTNTAG oUTE EXel BiabpapaTics oUTe SiabpapaTilet
anpaivovra poAo otnv TOAITIKA | OIKOVORIKA | xowvwvikh {wq Tng
Kiotrpou, oUTE xan Eivan TpoowmKOTRg amolapBdavovoa ToOU
avayKaiov kopous kat 1) oeBaopos PeTall ToU eKACYIKOU owRaTos 1
pépoug TOUTOU.

(31 Karé wéoo éva aropo pmapei va BewpnBol gav sumoPngrog
mwpoebpog» péca oTnv évwoia Tov Nopou eival Bépa TTou TégTE
GToKALIOTIKA pEca oTn diakpimixn evxépaa Tou ISpuparog. Napdio
mou 0 Nopog giwTra mévw oto Bépa Tng dakpimikig evxépriag, ev
TOUTOIG, OTWS SixETal WAyl vopoAoyia Tou IupBoudiov ThS
Emkpareiag, spn dnpioupyouRévig &id Tou vipou gadods Kai
emTakTIKAg Sid Ty boiknoiv UTTOXPEWOEWS £15 WPICHEVNY EVEpYEIQY
QUTAG, TEKPGIPETOI OTI OE QUTHY AvKE! 1) SIGKPITIKN GUTNS ELOVGIGs.
{'16e amogpaon Touv ZupBouhiov Tng Emkpareiag 07/29).

(4) Epdoov be np emibikn awégpaan wapbnke xaté Tnv doxnon
biakpimikig efouoiag, Ba mpéwe va TOxE BikaoTiko( eEkéyyou pe Bdon
TI5 apxés wou Bifmouv TO SikaoTIKG EALyXD TNG GOKAOLWS TRG
doknmikig evxépeiag Tng hokfoews, '

(5) Me Bdon Tis apyég autég n mpooBaMopiviy amogaon Tou
IBpupatog eival kaBoha vopipn kai gipdwvn pE TIS apXis TOL
AtoinTiIo0 Aiaiou Kal Tig OXETIKEG Tpovoleg Tou Nopou kai Tou

Iuvrayuaros.
H AfTnon AKupwoEws amoppimTerar.
Ovbcpia Siarayrj yra é€oda.

Avagepbucves amopaocis:

Mpdebpog Anpoxpariag v. Boudjs Avrimpoowtrwv (1987) 3 A.A.A.
1631.
Toayydpne v. Anuokpariog (1975) 3 A.A.A. 518.

Fashions House v, Anpoxpariag (1973) 3 A.A.A. 231,

Fewpydxng v. Anpoxpariog 1977} IAAA 1.
Anépaon ZvpBovAiov Emikparias 7129,

Mpogduyi.

Npooduyn yia bAAwon Tov AikaaTnpiov 6w To P.LK.
TEWPEL va TTapoudIGdel ff KOl va avakotvbvel Tig Boeg kai
uvuxowwcalg TOV KOPHATAPYWOV uTropndiwy I'Ipoéﬁpwv
pE)(pl(; 6Tou a'rroqmrvBel n oAopéAeia ToU AVTATOU AIKG-
ornpiou Katd méoo SikaiolTal KA O AITATHG VO TAPOLCIA-
oB¢i amd TnAcopdoews kai padiopuvou yia va avamrTiger



Georghiades v. C.B.C. (1»87)

To TPdYpapypa kar Ti§ 16eg Tou we TpoypaTko ) avefapTi-
Tou vTroPndiou MNMpoidpou TG Kutpiakrg AquoxpaTiag.

* O aIryTig Mapouaidodnke auToTpootHTws.
1. NoAuBiov, &1a 1o ka8’ ouv ny witTnon ibpupa.

Cur. adv vuit

O AikaoTtiig A. Aoilou avéyvwoe Tnv akdiouBn amdga-
on: Mt Tnv Tpooguyr TOU QUTH, 0 CITNTHS TTOL TNV XEIPi-
OTRKE 06105 Xwpig diknyopo, {nrei Tig Mo karw BeparTreies:

«1. To P.L.LK. va mayn va rapovcialn, i Kar va ava-
KOWWVT TIG B£0€1g KA AVAKOIVWIGEIG TLIV KOPHOTAPXWY
vimongiwv Tpoidpwv péxpig 6Tou atrogavir n olo-
HEAEIa TOU AV TATOU, £av dikanoUTal Kal 0 VTTOGGIVO-
HEVOG va TTapouciactn amd TnAEopdoews kan padio-
$wvov, iva avanTOEn To Tpoypappa ko Tag 16Eag Tow,
wg Tpaypanikog ave{daprnrog vroyngiog MNpoedbpog
NS Kumpiakig AnpoxpaTiag Trov TUyXave:.

2. H wapdienpn Tou P.LK. va kaAéael ToOv aitnTi o€
gpdpavion evwmov NG TrAeopaoews kal Tov Padiogw-
vou wg vTroneto avefaprnrov MNpodedpo Tng Kutrpia-
KAS AnpokpaTiag eival TapGvopog Kal GVTIOUVTAYHO-
Tk kan rapaBiale Trv ion peTaxeipion Twv uoyn-
diwv Sta To Mpoedpikd Atiwpa.

3. O1avdnmoTe GAANV Beameian.
4. Ta éodban.

O aITnTRAg, TTou 6TTWS IoXLPILETal aTNV £KBECN TWV YEYO-
vOTWV oTNV aiTnon Tou «eféppaoce kot eEedNAwOE péow Tou
TOTIOU KO B1a CUYKEVTPWOEWV TNV TPOBeon Tov va biekdi-
kfjoer Tn B€on Tou Mpotdpouv Tng Kutrpraknis Anpokpariag
oTig mpooexeis Mpoedpikég ExAoyés Tou 1988. MNépavTovTou
£bwoev kal Snpooioypadikiv CUVEVTELEIV TTPGS TOV OKOTIOV
auTov oTig 29.5.87», oTig 3 kai 18 OxTwBpiov 1987, amoTé-
Onke ka1 yparrTwg Tpog To kad’ ov n aitnon ‘Idpupa va Tou
TapaxwpnBei xpévog and T TnAeopdoews kai Tov Padio-
Ppvov yia va avarTolel To Tpdypappa kal TS 1béeg Tou
TPOG TO EKAOYIKO CWHO WG 01 GAoI uTrongiol oI oTToioI
gixav }6n apxioe va mpoBaMovral améd o ‘16pupa. ITig 28
OxTwBpiov 1987, amwéorede TRAeypadpnpa mpog 1o leviko
AievBuvtA Tou [BpOpaTOG KGI TOV KAAOUOE OTTwg EAEYE «OE
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¢ iR Georghiades v. C.B.C. A. Loizou J.

avaTnpo ceBaopo xai Tipnon Tov Népouw Mepi P.1.K. wg kai
otBaopd Tng amoégaong Tng OlopéAeciag Tov AvwtdTou
AikooTnpiov U opiAei TEpi uTroWngiwv Mpoédpwy kai
OUYi KOPHHATWV».

5 To xka®’ ov n aitnon ‘1Spupa amépnpe To aiTnpa Tou
aITATR PE QTOPACH TOU TTOL TEMEXETAI  OTRV ETNOTOAR
Tou Tng 24ng OkTwBpiov 1987, pe TV oTToia KOIVOTTOINOE
TNV awogaon auTh ovov arrnTr. To OXeTIKG TnG pépog Aéyel
TQ MO KATW:

10 {ta} O k. Gpaoog Newpyiadng Sev Anpoi Tig TpoTTo-
B£oe1g Trou TiBgvTan OTI LTTOTTOPaYpPap oS (a), (B) Kai
(y) Tou edagiov 2 Tou Mepi Padiodwvikov 16pOparTog
Kompou (TpotromoinTiko0) Népov 1987 16T o k. Opa-
006 MNewpyI1adng 0UTE KATEIXE, KATG TOV XpPOVOo TNg eay-

15 yeAiag Tng WpoBeong Tou va utroBalel uTroYnPIOTNTE,
To afiwpa Tow MNpoédpouv TG Anpokpariag (utrow. (a)),
OUTE fTav A Eivan apxNyos TOMTIKOU KOPPATOS (UTTOTT.
(8)), ka1 OUTE ETUYXQVE 1] TUYXAVEI TNG LTTOOTNPIEEwWS
EVOG ) TEPIOOOTEPWIV KOPHATWV (OTTWG 0 Gpog TTOMTIKG

20 Koppa daoadnvideral oto edadio 2 Tov Nopou) (vtroT.
(yh.

(8) Me 8aon 6Aa Ta bedopéva evirmmiov Tou TO “16pupa

amodaoilel 0TI N MEPITTWAN TG UTTOYNPIGTNTAG TOU

K. Op. Mewpy1adn Sev epmritrTel EVIOg Twv TPOVOIWY TNS

25 voTapaypadou (6) Tou edagiov 2 Tov Népovu, kub’

OTI KaTA TNV Yvwpn Tou 16poipaTog pe 8Gon 1o Kprripio

KOt TNV QvTiIANYPN TOL GUVETOU PESOU TOAITH, 0 K. Opa-

006 Mewpy1&dng ovTe £xer Biadpapartiosr ) Siadbpapari-

{e1 onpaivovta poAo &1 TNV TOMITIKA 1] OIKOVOPIKAY 1

30 kovwvikf Lwrv Tng KOrpow o0Te kan eivan TpoowiTikd-

TG amodapBavovoa Tou avaykaiov kopoug kawh

ogBaopod perafl Tov exAoyiko) owpaTog f) pépous
TOUTOU.

To “Ibpupa eixe uTTOYN TOU Kal TO YEYOVOS 6TI O K.
35 ©pdoog Newpyrddng oav avefaprnTog vTTOYIPIoG OTIg
TeheuTaieg ANpOTIKEG EKAOYEG OTNV TrEPIPEPEIC AEPECOU
améTUXE va EkAeYEi e§aopadilovrag povo 474 Yidoug -

1%».

Eivan n Béon Tou artyTr 6T «BG&oEI TOU ZUVTAYHATOS KO
40 1wv oxeTik@v NOpwv 0 kGBe uTroPridios yta To Mpoedpikd

2003



A. Lolzou J. Georghiadesv. C.B.C. {1987

atiwpa SikaoOTan va avatrTuge To TTRGYPAPPA TOU TTPOG
Tov Kutipiakd Aad ptow 1ng Tnheopdoews kan Tou Pabio-
$pdvov voxpewpévou Tou 16pupaTog va mapdoxel ico
XPOVO TTPOS OAOUG TOUG LTTOYNDIOUG:.

O aitnTAg Tpog vTTooTAPIEN TOU AITRUOTOS TOV TFAPQ-
Beoe ka1 Tapouaiage kol evwTGY pou OLIpa eYYPadwy Ta
otroia avapEépovral aTnv £18tkGTNTA TOL oav GUOIKOXEIPO-
TPAKTWPOG, EMOTOAEG TTOL ETTH|PE O ATTAVTNAN BikMV TOL
TETOIWV OTT0 S1APOPEG TPOOWMIKATRTESG, KAl Eva ONPAVTIKO
apiBpé vroypadav amd avBpwTToug TToU OTIWS TITACGHO-
peiTan To Eyypagov Touv uméypayav, Tov urrogaTnpilouv
«gav TpaypaTiké avelaprnto vrrowhgio Mpodedpo», pia
dnuoaioypagiki TauTéTNTA OTWg Emiong Gpbpa Tou
oITNTH ou dnpooiednkav kara kapoels ot Sidgopes e¢pn-
pEPidEeS.

H 6An urdBeon orpédpeTan YOpw amod Tnv opBn eppnveia
kai epapuoyn Tou lMepi Padiogpwvikov 16pipaTog Kopouv,
(TpotmotroinTikoD) Népov Tou 1987 (NGpog Ap. 212 Tou 1987)
ToUL oTN ouvéxela Ba avagépeTar gav o Nopog. PadioTnieo-
TTIK] KGAUYN, aOpdwva pe 1o NOpo, AikatodTar évag Trou
givan | kan BewpeiTon cav vrorgiog Mpdedpos. O dpog de
suropipiog Mpodedpos» opileran amd 1o "‘ApBpo 2 Tov
Nopouv wg e§Rg:

«Ymoyn¢rog Mpdedbpog onpaiver dropov To omoiov
e€oyyéMe bnpooiwg mpdBeciv uroBoAns uTopRpIOTH-
106 6i7 avabafiv Tou wg MpoéSpou e1g Tag emopévag TG
ev Aoyw BiaknpOewg eKAOYAG, VOOUPEVDL OTI £XEI TNV
Suvapet Tov ZuvTGypaTtog ikavoTnTa Tou ekAéyecBal ig
7o afiwpa Tou Mpotdpou Kai TTANPOI piav § TTEpIccOTE-
pag Twv akoAo08wv mpoimoBioewv, ATor:

(a) Katéxer kard Tov xpodvov 1ig ev Adyw ebayyediag
To afiwpa Touv MNpoédpov,

(8) eivan apXnyds TOATIKOD KOpROTOS,

(y) TuyXGVEr THS LTToOTHPISEwg evOg [ TTEPIOCOTEPWV
KOUHGTWY,

(6) eivan &ropov To omoiov, KaTd TNV avriAnyiv Tou
GUVETOU pEooL TOAITOU, £xe1 Sadbpapartice iy Sadpapa-
Tiler onpaivovra poAov £1g TN TTOAITIKAY ) OIKOVOHIKAY

2004

10

15

20

25

30

35



10

15

20

25

30

35

3C.LR. Georghiades v. C.B.C. A. Lolzoud.

i} kavevikAy LwAv Tng KoTpou A eivan TPpoowIKOTNG
amodapBavouvoa  kipoug ka oeBacpol peTald
HEPOUG TOU EKAOYIKOU OWHOTOS.

Nocital 6T uToyARgtog Npdedpog Tavel va BewphTal
wg vorgiog MNpoedpog ad’ Ng oTIypRs TLXOV dnAd-
ot1 OTI £Xet TAVOEI va evbiadéperal &1 avadadiv Tov &g
10 afiwpa Tou MNpoédpous.

ZOppwva HE TOV MO TTGVW opiopd, «uowneiog Mpoe-
dpog» dev givar povo exeivog rou eEayyéAel bnpooiwg Tpo-
Beon uTOB0ARS LTIOYWNPIOTNTOG GAAG PETAED GAAWY EKEQ-
vOG TToL TAN POl pia 1) TEPICoGTEPES Twv TpobToBéocwy
mou ekTiBevrat ati§ mapaypagous (al, (8), (y), () mou £&e-
TEBnOoav O Travw.

A&ile1 oTo oTAdI0 aUTO va avadepBei 6T1 01 TTPOVOIEG TOL
Nopou, éTrwg TeAikd dSnpooedrnke ornv Emionpn Egnpe-
piba Tng Anpokpatiag Tng 26ng Oktwdpiou 1987, kpibnkav
ouvTaypaTikég atré Tnv OAopéAeia Tov AvwTdTou AlkaaTn-
piouv aTnv Avagopd 3/87 Tou kartaxwpRBnke oo Tov Mpde-
Spo Tng Anpokpatiag, dSuvaue Tov ‘ApBpou 140 Tou Zuv-
TRYHQATOG YIO YVWHATELON KaTd TOC0 0 NOpog auTtog 6pi-
oxOTOv 0 avTiBeon A eival acOpdwvog pe Tig SraT&lerg Twy
"ApBpwv 19, 28, 40 ka1 179 Tou ZLVTAYHOTOS.

H yvwpdrevan Tng Olopédeiag Tou AViTATOU AIKQaTr-
piov 860nke oTig 20 OkTwBpiow, 1987* kai Pe GUTA aToda-
oiotnke 671 (a) 01 ratadeig Touv Népou bev Bpiokovran o
avTifeon kal oUTE Eivan acbpdwveS TTPog To "ApBpo 19, 28
kai 40 Tou Zuvraypartog, (to ‘ApBpo 179 dev eixe dpeon
oxéon pe To vmé egéraon Bépo) ka eaipoupévwv BéBaa
Twv edadiwv (y)(1){yy) Tou ‘ApBpou 5 Touv Népou ouv gav
amoTéhegpa Sev BnpociedTnkav cav pépog Tou ORpEpa
ioxOovta N6pov.

Q¢ rpog TRV epappoyh Tou Nopouv aopoids To kad’ ou
n aitnon ‘1dpupa eivai To appddio Gpyavo va amopaoioctl
KaTd 000 dropo Touv efayyédel Snpdoiax TpdBeon vroBo-
Afg vroyn@oTNTAS Yia avabeaign Tou cav Mpoédpouv, IKa-
VOTTOIEI PIQ 1) TTEPIOOOTEPES AT TIG TTPOUTIODETEIG TTOU BETE)
o vopofBéTng oTo oxXETIKG opiopd Tou "ApBpou 2, uTrokeipe-
vng B8éBaia piag TETolag amogacns oTov avaBewpnTikéd

* (1987) 3 A.A.A. 1631,

2005



A. Loizou J. Georghiades v, C.B.C, (1987}

éAeyxo rov AvwtaTou AikaoTnpiouv cOpgwva pe To ‘ApBpo
146 Tou ZUVTAYHATOS.

Eivar n Béon Tou kab’ ov n aitnon 16popaTos ko bev Gai-
VETQ VO PTTOPET TOUTO va apdioBnTnBei d11 0 arrnTig dev
mAnpoi Tig TpoiToBéaeg (a), (B) kat (y) TOL OpICHOL Tou
Yrropigiovu Mpoédpou ato "ApBpo 2 Tou Nopou, 516T 00TE
KUTEIXE KATG TO Xpovo TG e§ayyeAiag TG TpdBeong Touv va
vtroBaAel uropniIoTTA YIG TO afiwpa Tou MNMpoédpou Trg
Anpokpartiag, To afiwpa Tov Mpoébpou ouTe ATav A cival
OPXNYOS TTOMTIKOU KOPUATOSG, KAl OUTE ETOYXAVE 1} TUYXAVE
TNG LTTOOTNPILEWS EVOS ) TIEPICOOTEPWY KOPHATWY OTTWG 0
OpOG «TTOAITIKG KGppa» 0pileTal oTo "ApBpo 2 Tou Nbpov.

Oa éwpetre emopévwg va eEeTacBei kaTd TG00 0 AITNTIG
IkavoTrasel Ti§ TrpoiTmodioelg Tng Trapaypédou (8) Tou opi-
opol Tou vmoyrngiov MNpoédpou. To kal' ov n airtnon
‘ISpupa Tévw ot aLTS TO Onpeio aTOMACIOE OTI N TTEPI-
TTWON TRG LTOYNPISTNTAS TOV AITNTH SEv EPTTITITE péoa
omig Tpdvoieg TG, H16T1 kaT& T yvwpn Tou 18pipaTog pe
B8aon Ta kpiITApIa Kau TNV avTiAnyn Tou CUVETOU péoou
ToNiTR, & cuTnTAG 0OTE £xe1 BrabpapaTion 1 drabpaparitea
onpaivovTa péAo TNV TOAITIKNA 1] OIKOVOMIKI] I} KOIVWVIKI)
Cwn TnG KOTrpouv, 00TE kai eivan TpoowmkoTnG amoAapBa-
VOUOQ TOU avaykaiov kipoug kai ] oeBagpol perafd Tou
EKAOYIKOU OWHOTOS 1} HEPOULG TOUTOU.

"Otrwg ToviaTnke be oTn aydpevon Tou euaideuTou dikn-
yoépou Tou 16plpaTog To bpupa kard T Ay TNG OXETI-
KRS ATOPaons eixe VTTOWPN TOL KO TO YEYOVOS OTI O aiTnTIS
oav avefdpTnTog LTTOYWNMIOG OTIG TeAeuTaieg dnpoTIKES
exAoYEG TV TTOAN AEPECOD QTETUXE va eKAEYEI EEaOPali-
CovTag povo 474 YrAgoug o 100duvapodoay pe To 1%.

‘Exw TN yvpn 4TI To KaTA TG00 £éva GTOHO PTTOpE va
Oewpnbei cav «vmown¢iog mpdedpogr» péoa aTnv évwoia
Tou Népov eivan Bépa TTov TEPTE ATTOKAEIOTIKG péoa oTn
S1akpiTih euxépeia Tou 16popaTog. "Exw kaTarie oe auTd
TO oLpPTEpaoPa TGPOAo TTov 0 NOpog oiwTd Tavw aTo
Bépa TnNG dlakpiTIKNG EVXEPEIRG, Kal TOUTO YIATI «TAyia
vopoAoyia tou ZupBouAiov Tng Emkparteiag déxeTon 6T pn
dnuovpyoupiévng bia Tou vOpoU TAPOUG Kl ETITAKTIKNG
S1a T S10iKNON UTTOXPEWOEWS EIG OPIoPEVT) EVEPYEIQ QUTHG,
TekpaipeTat 611 o auTAv avijker n diakpimikg auThdg eou-
agiar. (‘16 amépaon Tou ZupBovAiov Tng EmkpaTeiag 07/
29.)
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3 C.L.R. Georghiades v. C.B.C. A, Loizou J.

Edpdaoov be n e11ibikn arddaon TapBnke KaTG TRV doknaon
diakpiTikAg eGovaiag, Ba Tpémel va TOXEL HIKOOTIKOU eAéy-
Xov pe 8don Tig apxég Trov BiETouv To HiIKaoTIKG EAEYX0 TNG
aokfoews TG doiknTikAg evxépelag TG doiknoews. Ol
apxés auTég ouvowilovral oTo «[evikd AI0IKNTIKO Aikaio»
AguTépa ‘Exkdboon Tou MNLA. AdyToyAou oeAideg 126 kan PeTa.
EibikdTepn avadopd pmopei va yiver ot ogdida 127 Trou
avoEPOVTal TQ IO KATW:

«Q SIKAOTIKOG EAEYXOG TG GOKACEWS TG SIGKPITIKAS
evxépeiag Tng doikAoews adopd Tnv efétaon Twv e€AG
onpeiwv:

(1a) av 0 vOpOg GVTWG TTapEXWPNOE SIAKPITIKN EUYXE-
pela otnv doiknon xail p&GhioTa oTo péTpo Tou aokiBn-
KE.

(18) av n Stoiknon (’)\;'th; Goknoe TNV Tapaxwpndeioa
euxEpaI,

(1y) av n dioiknon diémrpale ‘xakA xprion’ n ‘urépBaon
TWV akpwv opiwv TNg dlakpimikig e§ovoiag’ yiari dev
ETAPNOE Ta Opia TTOL TNG £B£0E 0 OUYKEKPIPEVOG VOHOG
| TTOU TPOKUTITOUV OTTO TO ZOVTAYHA KAl TIG YEVIKEG
apyés Tou dikaiov.

(16) av n diciknon kaTd TV Aoknon Tng SIaKPITIKAS
EvXEpEIOg EkaVE ‘kaTGxpnaon e§ovoiag .

TopmAnpwpatika afider va Aex0ei 0T To Epyo Tou Alka-
oTh, bev eivan va uTTOKATAOTROEN OAAG ATTAWG va EAEYEEl TV
Kpion TS dloikAoews. Mpétrer be va onueawBel 6T o1 o
mévw apxEg TTou Byaivouv péca amd amodacels Tov Tup-
Bovliou Trng Emxparteiag Tng EAAMGSOG kan ammoTeAdolv yevi-
kéG apxég Tou AloiknTIKoU Aikaiou, éxouv TUXE epappoyns
Ot gEIpG amodGotwv Tou AvwTarouv Aikaotnpiov. ('16e |
Toayydpns v Tng Anpoxpariag (1975) 3 A.A.A. 518, Fashions
House v. Tng Anpokpariag (1973) 3 A.A.A. 231, kan lewpyd-
kns v. Tng Anpokpartiog (1977) 3A.AA 1))

Me Bdaon OAa Ta OTOIXEIO TTOU KATATEANKGY eV TTIOV pou
Kai TTov o aTRTAS eixe vmoBdaAer oto kad' ov n aitnon
‘Ibpupa Tpog LTTOOTRPIEN TOL AITAPATOS TOU, £XW KATA-
An&er oo gupmépacpa 6T N pooBaMopévn amépaon Tou
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16pOpaTog tivan kaBoAa vopipn kal cOpdwvn e TIS apxés
TOU A101KNTIKOU Aikaiov Trov e§eTEONKQV IO TTAVW KOt TIg
OXETIKEG TIPOVOIES Tou NOpou kai Tou Zuvraypartog. "Oha
Ta bebopéva karadsikviouy 6Tt 0 aiTNTHS Sev TAnpoi Kapid
oTd TI§ TpoUTobioeg mou BéTer 0 NOpog, kol eTopévng
opBa 1o kal’ ou n aitnon 16pupa améppipe To aiTNO TOL
y'a podIOTNALOTITIKA KGAUWN CUPGWVA LE TIG TTPOVOIEG TOU
Nopou. A&iler be va TovioBei 6T Goknoe T Biakpimiki Tou
EUXEPEIQ PE g0BapoTnTa KON 0EBOCHG TTPOG To BECHO TTOU
kabiepwvel 0 NOpog kal pe Tpé1To guvadovra mpog Tnv
opBn avTiAnyn Tng ameotoAds Tou.

AvTifeta, o1 Téooepeig vToy ol Mpoebpor TTou KaAD-
Trovral Ao To kal’ ov n aithon 1bpupa pe Baon Tig TPOG-
voleg Tou NOpHOU, IKGVOTICIoUV PO i} KOt TIEPICOOTEPEG TWV
mpobmoBéocewv avtav. Emedn 6 o ontnTg kApve gty
aybépevon Tou eildiki avadopd otov voyrdio Tpdedpo
KOplo Mewpyio Baokeiou eival apkeTd va avadepBei b OTI
givar n Béon Tou kaB’ ov n aiTioig 1SpvpaTog TWG o KVPIOG
ledpyiog Baotiov oav vmoyndiog utrooTnpilerar aTid
éva Twv KoppdTwy pe Baon Ty TpodmdBeon (y) Tou opi-
opoU Tou Nopouv, bnhabdf ye Baorn to 6T TuyxGver Trig VTTO-
ampi§ng Tov AKEA Trou eival moMiTikd kbppa, ovppwva pe
TOV 0pIops Tou ‘ApBpou 2 Tou Nopou, SnAabr «ekTrpoow-
woOpevov ev T BouAn f Opyaviopdv | "Evwoiv rpocatrav
1 Opada Mpoowmwy N owoia kAaTé TNV avTiAypn Tov pégou
ouveTol TTOAITR £XOVTOG YVWION TNG EOWTEPIKAG TOMTIKAS
mpaypanikétnTag Tng Komrpou kot mpooBAiovrag oTny
opyGvman, Tn bopnv, Toug Beopolg, Toug ordxoULG KA TRV
amixnon Te Bewpeitar wg TOMTIKOV KGppa.» Kavévag be
1oxXLptopOg Tepi duopevoig diakpiorwg bev pmopei va
guoTaBricel.

Na Toug Adyoug TTou avagépw O TAva N TPOoPULYRH
amopplreTan Ywpis £§odu.

Npoaopuyr amrroppitrera
Xwpls é€oda.
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SC.LR.
1987 December 8
(A. LOIZOU. J
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
THRASOS GEORGHIADES,

Applicant,

v.
C.B.C. {CYPRUS BROADCASTING CORPORATION),
Respondents.
(Case No. 897/87).

Administrative Law — Discretion of adminustration — Exercise of — Judicial
control — Principles applicable — Analysis of.

Administrative Law — Power given by Law — Save where there Is clear and
Imperative obligation for certain action, there is a presumption that the
5 administration has discretion in the matter.

Presidential electton — The Cyprus Broadcasting Corporation (Amendment)
Law, 1987 — «Candidate for the office of Presidents — Sulipdragraphs (a),
{b), {c) and (d) of subsection 2 — Whether a person satisfies the prerequisites

of being considered ds such a candidate — A matter within the discretion of
10 CBC.

_ The Cypius Broadcasting Corporation (C.B.C.) rejected applicant’s
application that he be given time In order to expound through the radio and
television his programme and ideas a3 a candidate for the office of the
President of the Republic, on the ground that the appflicant did hot satisfy the

15 prérequisites of subparagraphs (a), (b}, (¢} and {d} of subsection 2 of the
Cyprus Broadcasting Corporation (Arendmrent) Law, 1987,

As a result applicant filed this recourse

Held, dismissing the recourse: (1) The applicant did not satisfy the
requirements of subparagraphs (a), {b), (c) of subsection 2 of the said law,

20 (2) As regards subparagraph (d) of subsection 2 of the sarne law the Cypius
Broadcasting Corporation decided that the cése of the candidaturé of the
appitcant did not fall within its provision because in the view of the
Corporation and on the basis of the criteria and the approach of the

(This ts an English transtation of the judg, nent in Greek appeanng at pp. 2000 - 2008 ante).
2009
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reasonable average man, the applicant neither has played or plays subslantial
role in the pohtical or economic or social life of Cyprus nor i1s he a personality
commanding the necessary prestige and/or respect among the electoral body
of part thereof

(3) Whether a person may be considered as a «candidate for the office of
Presidents wathin the meaning of the Law, 15 2 question that falls excluswely
within the discretionary power of the Corporation Even though the Law 1s
silent on the question of the discretionary power the constant Case Law of the
Greek Council of State accepts that swhen there 1s not created by the Law a
clear and imperative for the administration obligation for a certain action by
i, stis presumed that the discretionary power belongs to it (see Dectsion of the
Council of State 07/29}

{4) Consequently since the sub judice decision was laken n the exercise of
discretionary powers it must be judicially controiled on the basis of the
pnnciples governing judicial control of the exercise of admustrative
discretton by the administration

(5) In accordance with such pnnciples and in the hght of the facts of this case
the challenged decision of the Corporation 15 1n all respects Jawful and n
accordance with the principles of Admimstrative Law set out heremabove and
the relevant provisions of the Law and the Constitution

Recourse dismissed No order as to
costs
Cases referred to

President of the Republic v House Representatives (198713C L 'R 1631
Tsangans v The Republic (1975)3 CL R 518.

Fashions House v The Repubhc (1973)3C L R 231

Georghalis v The Repubhe (1077) 3CE R 1,

Decrsion 7/29 of Greek Council of State

Recourse.

Recourse for a declaration that the Cyprus Broadcasling
Corporation should stop presenting and/or announcing the
positions and announcements of the leaders of the parties who are
candidates for the presidency until the Full Bench decides whether
the applicant is entitled to appear on T.V. and Radio in order to
expound his programme and ideas as an independent candidate
for the presidency.

Applicant appeared in person.

P. Polyviou, for the respondent.
Cur. adv. vult.
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A. LOIZOU J. read the following judgment. By the present
recourse the applicant, who handled the case himseif without an
advocate, seeks the following reliefs:

«1. The C.B.C. should stop presenting and/or announcing the
positions and announcements of the leaders of the parties
whao are candidates for the Presidency, until the Full Bench of
the Supreme Court decides whether the undersigned is
entitled to appear on the T.V. and the Radio in order to
expound his programme and his ideas as he happens to be the
real independent President of the Republic of Cyprus.

2. The omission of the C.B.C. to invite the applicant to
appear on the T.V. and the Radio as independent candidate
for the Presidency of the Republic of Cyprus is contrary to the
Law and the Constitution and violates the equal treatment of
the candidates for the Presidency of the Republic.

3. Any other relief.
4, The costs.»

The applicant who, as he alleges in the statement of facts, set out
in his application «expressed and declared through the press and
by public meetings his intention to be a candidate for election as
President of the Republic of Cyprus at the next Presidential
elections of 1988. He further gave a press conference for this
purpose on the 29th May, 1987». On the 3rd and 18th of October
1987 he also applied in writing to the respondent Corporation that
he be given time both on the T.V, and the Radio in order to
expound his programme and ideas to the electoral body like ail the
other candidates who had already started being presented by the
Corporation. On the 28th October, 1987, he sent a telegramme to
the General Manager of the Corporation calling upon him as he
said «In strict respect and observation of the C.B.C. Law, as well
as respect to the judgment of the Full Bench of the Supreme Court
which speaks about candidates for the Presidency and not
partiess,

The respondent Corporation rejected the application of the
applicant by its decision contained in its letter of the 29th October
1987, by means of which it communicated its decision to the
applicant. The relevant passage reads as follows:

«{a) Mr. Thrasos Georghiades does not satisfy the
prerequisites set down by subparagraphs {a), (b) and (c) of

201t
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subsection 2 of the Cyprus Broadcasting Corporation
(Amendment) Law 1987, because Mr. Thrasos Georghiades
neither held at the time of the announcement of his intention
to stand as a candidate for Presidency of the Republic
{(subparagraph (a), nor was he supported by one or more
parties as the term ‘political party’ 1s defined in section 2 of the
Law {subparagraph (c})}-

{b) On the basis of all the material before it the Corporation
decides that the case of the candidature of Mr. Thrasos
Georghiades does not fall wathin the provisions of
subparagraph (d} of subsection 2 of the Law inasmuch as in
the opinion of the Corporation on the basis of the criteria and
the understanding of a reasonable ordinary man Mr. Thrasos
Georghiades has neither played nor plays a substantial role in
the political or economic or social life of Cyprus, noris he a
personality commanding the necessary prestige and/or
respect among the electoral body or part thereof.

The Corporation had also in mind the fact that Mr. Thrasos
Georghiades as an independent candidate at the last Municipal
elections in the area of Limassol failed to be elected securing
only 474 votes (1%).

It is the case of the applicant that «on the basis of the
Constitution and the relevant Laws every candidate for the
Presidency is entitled to expound his programme to the Cyprus
people through the T.V. and the Radio, the Corporation being
bound to afford equal time to all the candidatess.

In support of his application the applicant set out and produced
also before me a set of documents which refer to his specialization
as a Physicopractor, letters which he received in reply to his own
letters to various personalities and a great number of signatures
from persons, who as the document they signed is entitled,
support him «as a real independent candidate for the Presidencys,
a journalist identity card as well as articles by the applicant which
had been published from time to time in various newspapers.

The whole case tumns on the true construction and application of

the Cyprus Broadcasting Corporation {Amendment) Law of 1987
(Law No. 212 of 1987) which will be referred to hereinafter as the

2012

10

15

20

30



10

15

20

25

30

35

3C.LR. Georghindesv.C.B.C. A. Loizou J.

Law. To Radio and Television coverage is entitled, according to
the Law, a person who is or deemed to be a candidate for the
Presidency. The term «a candidate for the office of Presidents, is
defined in section 2 of the Law as follows:

«'Candidate for the office of President’ means a person who
announces publicly his intention to submit his candidature for
election as President during the elections following such
announcement, provided that he has the qualification
prescribed by the Constitution for election to the office of
President and satisfies one or more of the following
prerequisites, namely:

{a} he is the holder at the time of the said announcement of
the office of President,

{b) he is the leader of a political party,
(c) he has the support of one or more parties,

(d) he is a person who in the opinion of the reasonable
average man has played or plays a substantial role in the
political or economic or social life of Cyprus, or he is a
personality commanding prestige and/or respect among a
part of the electoral body.

Provided that a candidate for the office of President ceases
to be considered as a candidate for the office of President from
the moment he happens to declare that he has ceased to be
interested for election to the office of President.»

In accordance with the aforesaid definition, «candidate for the
office of Presidents, is not only he who announces publicly his
intention to submit his candidature but inter alia, he who satisfies
one or more of the prerequisites which are set out in paragraphs
(a), (b}, {c), and (d), hereinabove set out.

It is worth at this stage to mention that the provisions ot the Law
as officially published in the official Gazette of the Republic of the
28th October 1987, were found to be constitutional by the Fuli
Bench of the Supreme Court in Reference 3/87, which was filed
by the President of the Republic by vittue of Article 140 of the
Constitution for opinion as to whether this Law was repugnant to
or inconsistent with the previsions of Articles 19, 28, 40 and 179
of the Constitution.

2013



A.Loizoud. Georghiades v. C.B.C. {1987)

The opinion of the Full Bench was given on the 20th October
1987 whereby it was decided that {a) the provisions of the law are
not repugnant to or inconsistent with Articles 19, 28 and 40 of the
Constitution {Article 179 has no direct relevance with the subject
under examination), and with the exception of course of
subsection (c) (i) (cc) of section 5 of the Law as a result of which
it was not published as part of the Law in force.

As regards the application of the Law certainly the respondent
Corporation is the competent organ to decide whether a person
who announces pubilicly his intention to submit his candidature for
election to the post of President satisfies one or more of the
prerequisites which the legislator inserted in the relevant definition
of section 2, such a decision being subject of course to the
revisional jurisdiction of the Supreme Court in accordance with
Article 146 of the Constitution.

It is the stand of the respondent Corporation and there does not
seemn to exist any dispute about it, that the applicant does not
satisfy prerequisites (a), (b) and (¢} of the definition of «candidate
for the office of Presidents in section 2 of the Law because the
applicant neither held at the time of the annduncement of his
intention to submit his candidature for the office of the President of
the Republic the office of the President nor was he oris he a leader
of a political party and neither he had or has the support of one or
more parties as the term «political party» is defined in section 2 of
the Law.

It should therefore be examined whether the applicant satisfies
the prerequisites of paragraph (d) of the definition of «candidate
for the office of President». The respondent Corporation on this
point decided that the case of the candidature of the applicant did
not fall within its provision because in the view of the Corporation
and on the basis of the criteria and the approach of the reasonable
average man, the applicant neither has played or plays substantial
role in the political or economic or social life of Cyprus norishe a

personality commanding the necessary prestige and/or respect
among the electoral body or part thereof

As stressed in the address of learned counsel of the
Corporation, the Corporation in taking the sub judice decision had
in mind also the fact that the abnlicant as an independent
candidate in the last Municipal elections in the town of Limassol
failed to be elected securing only 474 votes, which amounts to
1%.
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| am of the view that whether a person may be considered as a
«candidate for the office of President» within the meaning of the
Law, is a question that falls exclusively within the discretionary
power of the Corporation. [ have come to this conclusion even
though the Law is silent on the question of the discretionary power
and this because «the constant Case Law of the Council of State
accepts that when there is not created by the Law a ciear and
imperative for the administration obligation for a certain action by
it, it is presumed that the discretionary power belongs to it (see
Decision of the Council of State 07/29).

Consequently since the sub judice decision was taken in the
exercise of discretionary powers it must be judicially controlled on
the basis of the principles goveming judicial control of the exercise
of administrative discretion by the administration. These principles
are summed up in the General Administrative Law, 2nd Edition by
P.D. Dahtoglou p. 129 et seq. Special reference may be made to
p. 129 where the following are set out: _

«The judicial contro! of the exercise of discretionary power
by the administration refers to the examination of the
following matters,

(a) whether the law in fact gave judical discretion to the
administration and indeed to the extent exercised,

{b) whether the administration indeed exercised the
discretion granted to it,

{c) whether the administration made wrong use or
exceeded the extreme boundaries of its administrative
discretion because it did not observe the boundaries placed
by this concrete law or which stem from the Constitution and
the general principles of the Law,

(d) whether the administration in the exercise of its
administrative discretion acted in abuse of power.»

in addition it is worth saying that the function of the Judge is not
to substitute but merely to control the decision of the
administration. It must be noted that the aforesaid principles are
derived from the decisions of the Council of State of Greece and
constitute general principles of Administrative Law and they have
been followed in a series of decisions of this Court. {Tsangaris v.
The Republic {1975) 3 C.L.R. 518; Fashions House v. The
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Republic {1973) 3 C.L.R. 231, and Georgakis v. The Republic
(1977)3C.LR. 1)

On the basis of all the material placed before me and which the
applicant had submitted to the respondent Corporation in support
of his application, | have come to the conclusion that the
challenged decision of the Corporation is in all respects lawful and
in accordance with the principles of administrative Law set out
hereinabove and the relevant provisions of the Law and the
Constitution. All the factors establish that the applicant does not
satisfy any of the prerequisites provided by the Law and
consequently the respondent Corporation rightly rejected his
application for Radio and Television coverage in accordance with
the provisions of the Law. It is worth stressing that it exercised its
discretionary power with seriousness and respect to the Institution,
established by the Law and in a manner consonant with a correct
understanding of its mission.

On the other hand the four candidates for the office of President
who are covered by the respondent Corporation on the basis of
the provisions of the Law satisfy one or more of these
prerequisities. As the applicant makes in his address special
reference to the candidate for the office of President Mr.
Georghios Vassiliou, it is sufficient to mention here that it is the
case of the respondent Corporation that Mr, Georghios Vassiliou
as a candidate is sypported by one of the parties on the basis of
prerequisite (c) of the definition of the Law, that is an the basis that
he has the support of AKEL which is a political party in accordance
with the definition of section 2 of the Law, namely «represented
in the House of Representatives or organization or association or
persons or a group of persons which in the opinion of the average
reasonable man having knowledge of the intepnal political reality
of Cyprus and lacking to the organization, structure, Institutions,
aims and its response, is considered as a political party». No
allegation for discrimination can stand.

For the aforesaid reasons this recourse is dismissed with no
order as {q costs.

Recaurse dismissed.
Na order as to costs.
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