3C.LR.

1987 November 25
[A LOIZOU. J])
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
MARIOS HADJIPETROU AND ANOTHER,
Applicants.
v.
THE CYPRUS TELECOMMUNICATIONS AUTHORITY,

Respondent.

{Cases Nos 493/85, 494/85).

Admnistrahve act — Composite administrative action — Executory act forming
part of a compuosite action — May be challenged of its own by a recourse,
provided the composite action has not yet been completed by a final act —
Once such an act is taken, the component parts loose their executory

5 character — The component parts may be, also. chaflenged by a recourse
directed agamnst the final act — Public Corporations — Appointments —
Refusal to include applicants among the candidates on ground that apphcants
did not satisfy the required qualifications — Lost its executory character, when
the final act of appointment was taken — Therefore, recourses filed after such
10 appointment, but directed against said refusal, should be dismissed.

Reasoning of anr administrabve act — Appointments to Public Corporations —
Absence of records — Depnves sub judice decisron of its reasoning

Admunistrative law — Competency — Decision taken by an incompetent organ —
Ground of annulment.

15 Public Corporations — Appointments — Qualifications — Due inquury — Need of
— Absence of decision that a particular diploma 1s equivalent to another
diploma, does not yustify a finding that there 1s no equivalence.

The applicants applied for appointment to the post of Technician 1l
Technologists — Electromics/Electncians.

20 The required qualifications were inter aha Diploma of the Higher
Technological Institute {AT]) of the Branch of Electricity or of the Centres of
Higher Technical and Professional Education (KATEE), of the branch ol
Techniclans, Electronics Technicians and Electncal Technicians or equivalent
qualifications accepted by the Authority.
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The applicants did not possess enher of the first two quabfications The
queston, therefore was whether they, possessed «Equivalent quahficahons
accepted by the Authanty»

The Personnel Management of the respondent Authonty decided that the
apphcants did not possess such gualificaton In amwving at such a decision
they relied on a letter of the Director of Public Administration and Personnel
of the Ministry of Finance dated 7th January 1983 to the effect that «no
decision has been taken regarding the equivalences of the Higher Diploma of
the Higher College of Technology and to the eéffect ihat the matter was
referred to the competent Techrucai Commuittee for consideration and a final
decision on the eguivalence of the said diploma will be taken upon the
submussion of the repart of the Technical Commuttee

By letter dated 9 2 85 the applicants were informed that as they did not
satisfy the required quabfications, they could not be included in the hst of
candidates The process of appointments to the said post was finahsed on
19 4 85 by the appointment of 56 candidates These recourses were filed after
such finalisation By means of these recourses the apphicants challenged the
refusal to include them n the list of ehgible candidates for the post

Held, disrmussing the recourses (1) An executory act forming part of a
composite admimstrative achion may be challenyged by a recourse of its own
so long as the said composite action has not yet been completed by a fmal act

or decision, and it can also be attacked by & rerourse directed agamnst the final
outcome of the composite action

(2) It 15 well settled that the component parts of a composite adrminisirative
act loose therr executory character after the final act has been completed

(3} In this case 1t 1s undisputed that the composite adrurustrative act on
which the sub judice act formed part has been finalized by the appointments
Therefore after the hinal act was completed, the sub judice act/or decision
which was a part of the knal act, has lost its executory character and as a result
this recourse has been deprived of a subject matter and has to be drsmissed

(4) If the sub judice act had not lost its executory character, these recourses
would su¢ceed and the sub judice deaision would have been annulled on
the following grounds, namely !

(a) That the organ which took such deasion, 1¢ the Personnel
Management of the Authority had no competency m the matter,

(b} That in any event there had been no due mquiry mto the matter of the
zquivalence of the third quabification, the absence of a decision on the
question of equivalence, as indicated by the letter of the Director of Pubhc
Administration and Personnel does not mean that the diploma = not
equivalent to the quaklificatons under {1} o7 (b) of the scheme, and, also, does
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not reheve the competent organ of the Authonty from the duty to carry outan
inquiry into the question of equivalence of the said diploma

{c) The absence of any record depnves the sub judice act of due reasoning

5 Recourses dismissed
No order as to costs

Cases referred to

Koupepa v Republic (1968)3 CL R 496,
Papamcolaou (No 1) v The Republc (1968}3 CL R 225,
Gavnelv The Republic (1971)3CLR 185

10 foannou v Electnoity Authonty of Cyprus {1981) 3C L R 280,
Markouv The Republic{(1968)3C LR 267
Fellas v The Republic (1972)3C LR 310,
Preza and Another v The Repubiic (19853 CL R 1010,
Frangos v The Republic (1982)3C LR 53,

15 Prodromou v Educatonal Service Comrussion (1982} 3 C L R 1055,
Vassthou and Others v The Republic (1969)3C L R 417,
Mikellidou v The Republic (1981) 3C L R 461,
Chnstodoulou v The Republic (1967} 3C LR 50,
loannou v The Republic (1970}3CLR 183,

20 Phoenicia Hotels v The Republic (1978} 3C LR 94,
Towrpekia v The Republic (1973)3CLR 592,
HadpSavva v The Republic (1969)3 C LR 570

Recourses.

Recourses against the decision of the respondent whereby the

25 applicants were not considered ehgible for appointment to the

post of Technican lll/Technologsts, Electron:cs/Electricians as

they did not possess the required qualifications and/or

prerequsites as set out in the announcement of the respondent
Authority published in the daily press on 11th November, 1984.
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N Papaefstathiou for T Papadopoulos, for the applicants

A Had}:loar;}l_cou, for the respondé;f
)

Cur adv vult

A LOIZOU J read the following judgment These two
recourses have been heard t-gether as they present common
questions of law and fact The apphicant in recourse No 493/85
(hereinafter to be referred to as apphcant 1), 1s a graduate of the
Technical School of Xeros and Fredenkos Techmcal School,
Nicosia, and he 1s the holder of the Fhgher Diploma in Electncal
Engineenng. The applicant in Recourse No 494/85, (hereinafter
to be referred to as apphcant 2), 1s a graduate of the Technical
School, Nicosia, and the holder of the Higher Diploma n
Electncal Engineenng

On the 11th November, 1984, the respondent Authonty
adverised in the daly press vacancies of Techmcian I/
Technologists, Electronics/Electncians, and invited apphications
from quahfied persons

The required quahfications set out in the said adverhsement
which correspond to those in the relevant Scheme of Service were
the following

«(a) Diploma of the Higher Technological Inshtute (ATI) of
the Branch of Electnaity or of the Centres of Higher Techmcal
and Professional Education (KATEE), of the branch of
Techmicians, Electronics Technicians and Electncal
Techmicians or equvalent qualtficatons accepted by the
Authonty;

(b) perfect knowledge of the Greek and English languages »

Both apphlicants were among those who had applied for the post
and both of them, were informed by letter dated 9th February,
1985, that they did not possess the required qualifications and/or
prerequisites as set out in the' announcement of the respondent
Authonty published in the daily press of the 11th November 1984
and for that reason their name could not be included in the hst of
candidates

An affidawvit was filed on behalf of the respondent Authonty
swom by the Officer in charge of its Department of Administrative
Services and responsible for the keeping of minutes of the
meetings of its Board in which it was stated that at the meeting of
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the Board of the Authority, 24/85, dated 9th April 1985, {(Exhibit
4), it was explained to the members as mentioned in page 2,
thereof under {C), that «there had been submitted 463 applications
for employment as Technicians Il (Technologists, Electricians and
Electronics) of which only 181 satisfied the requirements put by
the Authority. 'Furthermore, that the applications of the applicants
were among the number of the applicants which were dismissed
and had not been invited to an interview and that the reasoning of
such dismissal was elaborated and the whole procedure was
approved by the Board and that only 56 candidates were
appointed.

The said affiant was cross-examined by the applicants who said
that the decision upon which the letter of 9th February, 1985, was
sent, was taken by the appropriate services of the Authority which
is the Personnel Department; that no minutes were kept, but that
the check was carried out on the basis of the press announcement
and the applications submitted. Further asked, as to whether the
Board had caried out a further inquiry regarding the qualifications
of the applicants, he answered that the Board does not engage in
the initial procedure as a Committee is appointed which carries
out the interviews for those that satisfy the 'necessary
qualifications. This Committee is appointed by the Board and this
appears from Exhibit 4, and that the Board was informed about it
but no details were recorded in the minutes.

Before dealing however, with the merits of the recourse [ shall
deal ex proprio motu - as [ am entitled to do, and see in this respect
Koupepa v. The Republic (1968) 3 C.L.R. 496, with the question
whether the acts complained of are of executory character and as
such they come within the jurisdiction of the Court under Article
146 of the Constitution. | have adopted this course because as it
appears from the material before me the process for appointment
to the above posts has been finalized by the appointment of fifty-
six candidates on the 19th April 1985. This recourse was filed on
the 30th April 1985, i.e. after the final act of the appointments in
qguestion.

In the case of Papanicolaou (No. 1) v. The Republic (1968) 3
C.L.R. 225, Triantafyllides J., as he then was, held that an
executory act forming part of a complete administrative action
may be challenged by a recourse of its own, so long as the said
composite action has not yet been completed by a final act or
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decision; and it can also, be attacked by a recourse directed
against the final outcome of the composite action.

The Papanicolaou case was followed by me in the case of
Gavriel v. The Republic (1971) 3 CL.R. 185 at p. 202 and
loannou v. Electricity Authority of Cyprus {1981) 3 C.L.R. 280 at
pp. 299-302. [t was also applied by Triantafyilides P., in Koupepa
{supra}, Markou v. The Republic (1968) 3 C.LR. 267 atp.276and
by Hadjianastassiou J., in Fellas v. The Republic (1972) 3 CLR.
310 atp. 317. It was further very recently followed by Savvides .,
in Preza and Another v. The Republic (1985) 3 C.L.R. 1010.
Indeed in Frangos v. The Republic (1982) 3 C.L.R. 53, appears to
disagree with the judgment in Papanicolaou (supra) by
Triantafyllides P., in dealing with the Frangos case in the case of
Prodromou v. Educational Service Commission (1982) 3 C.L.R.
1055 did not feel inclined to depart from his relevant reasoning in
the Papanicolaou case (supra).

Similarly, having anxiously reconsidered the relevant issue, | am
not prepared to depart from the relevant reasoning in the
Papanicolaou case (supra).

It is well settled that the process for the filling of the said posts
started from the moment the Personnel Services of the
respondents considered the applications which were submitted
for the post in question and was completed with the appointment
of the candidates who were finally selected for appointment.
Therefore the sub judice decision forms pant of a composite
administrative act. :

It is well setiled that the component parts of a composite
administrative act lost their executory character after the final act
has been completed. In Vassiliou and Others v. The Republic
(1969) 3 C.L.R. 417 in which the respondents prepared a priority
list containing the names of the candidates to be considered for
appointment to the post of Master of Commercial subjects in the
Greek Secondary Education and such list was adopted and relied
upon for the purpose of appointments which were eventually
made, it was held that the list was an executory act and it could be
challenged by a recourse under Article 146 of the Constitution. As,
however, the said list was part of a composite administrative act
which resulted in appointments, it lost its executory character after
the appointments were made. Therefore the recourse against the
list, which was filed before the appointment could- not be
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proceeded thereafter as such recourse was deprived ot ne subject
matter that could be attacked by a recourse under Article 146 of
the Constitution.

In Preza (supra} Savvides J . cit.:d the following passage from
Tsatsos on Recourse for Annulment before the Greek Council of
State Third Edition pp. 152. 153. it reads:-

«Mpo TNG MePATWOEWS TG CLVBETOU BIOIKNTIKAG
EVEPYEIQS EKAOTN ek Twv BaBuiaiwg ouvappoloyoupé-
vwv TpGlewv diatnpei Tov EKTEAEOTOV QUTHG XOpo-
KTHpa Kai gival MpooBANTr KEXWPIoPEVWS.

AP’ ng Opws 1 ouvBitog doNTIKA  EvipyEia
nepoTwdn, amobaiver amapadektog n Tpoc8odn &
QITHOEWS OKUPWOEWS TG APXIKAG 1] HEHOVWHEVNS TWV
evhiaufreov mpafewy, ainiveg amoBariouot TAEOV Tov
aUTOTEAWS EKTEAEOTOV aUTWY XapaxkTipa. NpooBinTi
ee NG tval povov R 6An oceipd Twv oLTW dia ToU
anu.Aeopatog, €g 0 amEBAeav, OUVEXOMEVWY
palewv. NMpooBaMopivng S TUXGV HOVNG TG TEAIKAG
wpatews Bewpeital  ovpmpooBalopivy R OAn
oUVBeTOSg D10IKNTIKY EVEPYEIO KO TOUTO B10TI PETG TNV
TEPATWOIV TNG OuvBETou OI0IKNTIKAG evepyeiag ai
mrpoRynBeicon TNG TEMKAG HEPIKWTEPAL KGI TTPOTEPOV
avBumapktor rpaferg améAlvor TRV auToTEAEIaV
QuUTWV.».

(«Before the completion of the composite administrative
act, each of the gradually adopted acts retains its executory
character and it can be attacked separately.

But when the composite administrative act is completed the
attack by an application for annulment of the onginal or
separately the intermediate acts which lose their self
executory character is unacceptable. Amenable to a recourse
hereafter is only the whole line of such continuous acts, the
result to which they aimed. But only the final act being
attacked, the whole composite administrative act is also
considered as being attacked and this because after the
completion of the composite administrative act which
preceded the final, partial and self-existent acts lose their
independences).
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Sawvide: -J., then went on to refer to the cases of Papanicolaou
and Vassiliou (Supra} and he cited the following passage from the
latter case:

«On the other hand, there is no doubt that such list was part
of the composite administrative action which resulted in th.
said appointments.

Once this is so | am of the opinion that after the
appointments were made, the list lost its executory nature
and, therefore, Case 327/68, which was filed before the
appointments, could not be proceeded with thereafter, as it
was deprived of a subject-matter that could be attacked by
recourse, viz, the list as an executory act.

In this respect useful reference might be made to the
conclusions from the Jurisprudence of the Greek Council of
State (1929-1959) p. 244. Also, to Decision 648(56) of the
Greek Council of State; in that case the facts were different
from those of our Case 327/68, but it is useful illustration of a
situation where an originally executory act lost, due to
subsequent developments, its executory nature.»

And concluded by referring to the following passage from t-e

decision of the Greek Council of State in Case 812/1933:-

«Eqp’ 6oov opwg emABev 6N kan n TeAevTaia TPaHg
Tou Siopiopol Twv ekAeyévTwy, dev dovarar TTAéov
TapadexTwg va TpooBAnBwor kat’ ibiav ai eviiGueoo:
bloiknTikai evépyeial, aiTiveg ETavoav TTAfov £xouoal
aUTOTEAR LTTGOTAOIV, pévov be Siar TNG TpooaBoArg TN,
wepi dlopiopov TpGEews Touv Ymoupyot nbivato va
TPOOTATEVD] O QITWV, EMKXAOUHPEVOG KOt TuxOv
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.15

20

25

EAQTTOHATO Twv evDIOPECWY DIOIKITIKMV EVEPYEIDV .

TOoUTW b2 TW AdYWw amoppimTéa kaBioTaTal n UTTG kpiov
aiTnaig».

(«But since the last act of the appointment of those selected
has already happened, is not possible any more to acceptably
attack in particular the intermediate administrative acts, which
have ceased to have an independent basis, but only with a
recourse against the act of the Minister to make the
appointments could the applicant be protected by invoking
any defects of the composite administrative acts, and for this
reason the sub judice application is dismisseds).
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In this case itis undisputed that the composite administrative act
ot which the sub judice act formed part has beer finalized by the
appointments Tbgerefore after the final act was completed, the sub
judice act/or decibion which was a part of the final act, has lost its
executory character and as result this recourse has been depnved
of a subject matter and has to be dismissed

Though in view of my above conclusion no need anses to deal
with the ments of the recourse, | shall proceed to make my
pronouncements on the substance of the recourse as well

The first ground of law relied upon by the applicants 1s that the
respondent Authonty failed to carry out the due and/or proper
and/or any Ingquiry in the circumstances, as to whether the
applicants satished at the matenal ime the Scheme of Service and
that the sub judice act was taken under a rmisconception of law and
fact The second ground is that there 1s complete absence of any
minutes and/or decision by the respondent authonty, the third
ground is that the sub judice act and/or decision lacks proper
reasoning, and the fourth 1s that the sub judice act and/or decision
15 the result of wrong exercise of discretion and/or 1t was taken in
excess and/ or abuse of power

The rmnutes of the respondent Authonty, (Exhibit 4), 1in so far as
relevant to the sub judice decision, read as follows

«The Acting Direcior-General informed the Board that the
authonty by announcement published in the daily press on
the 11th November 1984, announced vacancies regarding a
number of posts in vanous departments n response to this
announcement there had been submitted applications by
interested persons which were studied by the service and
invited to interview those that satisfied the prerequisites put by
the authonty The interviews were camed out by the
Commuttee which, by virtue of a decision of the authonty was
composed of the President, the Director-General, the Acting
Director-General and the Heads of the Technical and
Financial Services for the Semor Staff and the General
Manager, and the Acting General Manager and the Heads o
the Technical and Financial Services for the lower staff

{c) Techmicians Il {Techmeians/Electncians/Electronics)
there were submitted 463 applicahons by "nterested persons
from which 181 safsfied the requiremeats placed by the
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authority and were invited for interview on 18th, 19th, 21st
and 22nd February, 1985.»

it appears that the respondent Authority had inquired into the
level of the higher diploma possessed by the two applicants, not
only in relation to the present post, but also on similar occasions
and it asked the appropriate services of the Government to inform
them as to whether this diploma which apparently is obtained after
a two-year attendance at the College in question, is equivalent to
the diploma one obtains after a three year attendance and upon
graduation from the Higher Technological Institute. The relevant
correspondence between the General Manager of the Authority
and the appropriate Government department has been produced
as Exhibit 1.

Now under the relevant Scheme of Service the qualifications
required for the post in question are (a) Diploma of the Higher
Technological Institute (ATI), or (b) Diploma of the Centre of
Higher Technical and Professional Electricians (KATEE), of the
branch of Electronics Technicians and Electrical Technicians or {c)
Equivalent qualifications accepted by the Authority.

It is undisputed that applicants did not possess qualifications (a)
or (b) above. And the question which arises is whether his
qualifications, namely «Higher Diploma in Electrical Engineering»
constitutes «equivalent qualifications accepted by the Authoritys.

In the case itis clear - see the minute Exhibit4 and the evidence
of-Nicos Malekkos - that it is not the competent organ of the
respondent Authonty which decided about the equivalence of
applicants qualifications but the Personnel Management of the
Authority. It is also clear that in deciding on the equivalence or not
of the applicants qualifications they relied on the letter of the
Director of Public Administration and Personnel of the Ministry of
Finance dated 7th January 1983 to the effect that «<no decision has
been taken-regarding the equivalence» of the Higher Diploma of
the Higher College of Technology, and to the effect that the matter
was referred to the competent Technical Committee for
consideration and a final decision on the equivalence of the said
diploma will be taken upon the submission of the report of the
Technical committee.

In a letter dated 7th February 1985, addressed by the Personnel
Department of the respondent Authority to the Director-General
Ministry of Communications and Works the latter was ...wrmed
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that neither the Ministry of Education, nor the Publc
Administration and Personnel Department had taken any decision
regarding the eqpivalence of the said diploma and that the
respondent Authority awaits Government policy on the matter.

In Mikellidou v. Republic (1981) 3 C.L.R. 461, a case which
dealt with the question whether applicant’s qualification was «an
equivalent qualification» under the relevant Scheme of Service, |
said the following at pp. 469-471:

«There is ample authority that the interpretation of a
scheme of service and its application will not be interfered
with by the Court, so long as such interpretation and
application was reasonably open to the competent
administrative organ; the application, however, by such organ
of a scheme of service to the circumstances of each particular
case has to be made after sufficient inquiry regarding all the
material considerations (see, inter alia, Papapetrou v. The
Republic, 2R.S.C.C. 61; Georghiades v. The Republic (1967}
3 C.L.R. 653, and Tourpeki v. The Republic (1973) 3 C.L.R.
592). Furthermore in determining whether a certain
candidate, in fact, possesses the relevant qualifications the
competent administrative organ is given a discretion and the
Supreme Court can only examine whether such organ, on the
material before it, could reasonably have come to a particular
conclusion (see Petsas v. The Republicc 3 RS.C.C. 60;
Phylachtou v. The Republic (1973) 3 C.L.R. 444, Zinieris {No.
1) v. The Republic (1975) 3 C.L..R. 13; and Stylianou v. The
Republic (1980} 3 C.L.R, 11), The question therefore which is
posed, is whether the respondent Committee made a
sufficient inquiry regarding all material considerations. In fact,
the respondent Committee initiated the procedure for an
inquiry as envisaged by the aforequoted para 3fiii) of the
Scheme of Service But before obtaining the requested
opinion of the Evaluation Committee, it proceeded to decide
itself on the application of the applicant.

In Constantinidou & Others v. The Republic (1976) 3
C.L.R. p. 98 the sub judice decision of the Public Service
Commission was annulled because the Commission failed to
carry out an inquiry into the aspect of whether the certificate
held by the applicant met the requirements of the relevant

- scheme of service. Furthermore in Aristotelous v. The
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Repuolc (1969) 3 CLR 232, the sad Commussion had
before 1t on the one hand an express statement of the Director
of the Pubhc Information Office that one of the interested
parties did not possess the knowledge of English required by
the relevant schemes of service, and on the other the
statement of the officer representing the Ministry of Interior to
the effect that the interested party's English was as good as the
apphcant’s The Court following the case of Georghiades v
The Republic(1967})3C L R p 65 held that it was incumbent
on the Public Service Commussion to satisfy itself that the
interested party possessed the required knowledge of English
and that since not the shghtest attempt was made by the
Commussion to ascertain for itself whether the interested party
satished the relevant scheme of service n respect of his
knowledge of English, his appointment had to be annuilted

It 15 established that a fallure to make a due inquiry results, due
to contravention of well settled principles of adminstrative
law, in the invalidity of the relevant administrative action
because the notion of ‘law’ n Article 146 1 of the Constitution
has to be construed as including the well settled principles of
administrative law (see loanmdes v The Republic (1972} 3
CLR 318, Tourpek (supra), Antomou v The Republic
(1978} 3 CL R 308, and HadnPaschall v The Repubiic
(1980)3CLR 101)»

In this case in view of the wording of the relevant Scheme of
Service - «equivalent qualificaiton accepted by the Authontys - 1t
was mcumbent for the competent organ of the respondent
Authonty to carry out an anquiry into the aspect ot whether the
diploma held by the applicant met the requirements of the
relevant Scheme of Services, or whether 1t was an equivalent
qualification accepted by the authonty Instead of carnying out an
inquiry as above stated they left the matter in the hands of the
services of the Personnel Department of the Authonty And the
latter did not carry out any inquiry at all on the question of the
equivalence - and by inquiry 1 mean examination of the standard
of the diploma by reference to the subjects taught etc , but they
relied on the fact that the Mimistry of Education and the Public
Administration and Personnel Department had not as yet taken
any decision on the question of equivalence of the said diploma
Let me say that the absence of any such decision does not mean
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‘hat the said diploma 1s not equivalent to the qualifications under
{a) or (b} above and. also does not relieve the competent organ of
the Authonty from the duty to carry out an inquiry into the
guestion of equivalence of the said diploma

The sub judice decision therefore would have been annulled
because (a) it was taken by an organ having no competence in the
matter (see Chnstodoulou v The Republic (1967) 3 CL R 50,
loannouv The Republic{1970) 3 C L R 183. Phoenicia Hotels v
The Republic (1978} 3 C L R 94) and {b) It was a decision taken
without a due and proper mquiry Tourpekkiv The Republic(1973)
3 CLR 592 And regarding this last ground of annulment let me
say that even if the Personnel Services of the Authonty had
competence to deade on the equivalence of the apphcants
qualifications, stll, as above stated. they have not carried out any
inquiry into the matter

In addition to the above the sub judice decision would have
been liable 10 annulment for absence of any record which absence

deprives same of due reasoning (see HadpSawva v The Republic
(1969)3C LR 570)

In the result both recourses fall and are hereby dismissed but in
the cticumstances there will be 0o order as to costs

Recourses dismissed
No order as to costs
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