{1987)
1987 May 4
[PIKIS,J ]
INTHEMATTEROF ARTICLE 155(4)OF THE CONSTITUTION AND
SECTION 3 OF THE COURTS OF JUSTICE (MISCELLANEOUS
PROVISIONS) LAWOF 1964
AND
INTHEMATTEROF ANAPPLICATION BY COSTAS XENOPHONTOS
QF NICOSIA, FORLEAVETOAPPLY FORANORDEROF
CERTIORARI
AND
INTHEMATTEROF THEJUDGMENT/OR/LEAVEDATED 22.4.86
OF THE RENT CONTROL COURT OF NICOSIAQF HISHONQUR
JUDGEMR.A. AGROTISINAPPLICATIONNo. ED208/84
KH. PAPASIAN LTD.,
Applicant,
v.
COSTAS XENOPHONTOS,
Respondent.
{Application No. 66/87).
Judgments and Orders — Eviction order — Senace of an endorsed copy thereof —
An act preltminary to the issue of a wnt of possession and, therefore, prima
facie, its nature is Judicial — It follows that it 1s reviewable by certiorari.
Judgments and Orders — Eviction order — Senzice of endorsed copyon 18.3.87 —
Terms of endorsement requiring tenant to vacate premises by 31.1.87 — 5
Allegation of risk from contempt proceedings — Prima facie tenant entitled to
relief — [ eave to apply for an order of certioran to quash the order granted —

— The Civil Procedure Rules, Order 42A, r. 1 — Contempilates terms of
endorsementtorefertoanactrequiredto be done presently orata future date.

“ Prerogative orders — Certiorari — Leave to apply for — Principles applicable — 10
Existerice of altematve remedy — No bar to relief, but relief may be refused
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1CLR Papasian Lid. v. Xenophontos

a» a matter of discretion — Discretion should best be evercised when both
parties are heard

The Rent Control Court granted the apphcation of the landlord and ¢ordered
the tenant thatis the applicant in this case to vacate the landlord s shop The
order was suspended until the 31 1 87 Anendorsed copy ofthe said orderwas
servedontheapplicantonthe 19 3 87

Asaresultthe applicant filed this apphcation for leave to apply for an order of
certioran quashing the aforesaid order on the ground that 1t 1s defective on its
face in that in accordance with the terms of the indorsement the applicant s
required to vacate the premuses by 31 1 87 1 e 45 or more days pror to the
service Apphcant s counsel argued that if the order remams in force the
applicant whateverhe mightdo runsthensk of contempt proceedings against
him

The endorsed order 1s also 1mpugned on the ground that alter the
cessation of the statutory tenancy in respect of the shop there emerged a new
tenancy by reason of the acceptance of rent

Held grantingleavetoapplyforanorderofcertioran

(1) In Chnstof and Gthers v lacouidou (1985} 1 C L R 692 1t was held that
proceedings fortheissue of awnlt of possession are ofaJudicial characterand as
such amenable to review by certioran By necessary imphcation Judicial acts
prelimina.y to the issue of such a wnt hkewise qualify as Judicial Service ofan
endorsed copy of Judgment or Order 15 a prerequisite for the 1ssue of a wat of
possession and for the invocation of the coercive powers of the Courtin face of
disobedience {The CivilProcedure Rules Orderd2A r 1andOrderd3A r 1) 1t
follows that pnma facie the validity of the Order and its endorsement are
amenable toreview by way of certioran

(2}Orderd2A r 1 contemplatestheterms ofendorsementofthe ordertorefer
to an act required to be done presently orat a future date In Jbenan TrustLid v
Founder Trustand [nvestment Co Ltd {1922]K B 87 Luxmore J heldthatan
order served after the tme imited for the doing of the act specified theremn s
unenforceable

{3) In this case applicant complains that unless the matter s put nght he might
find lumself exposed to a charge of contempt for failure to do things pnor to
service upon himofthe order Heis pnmatacie enntiedtorehef

{4) The existence of an altemative remedy namely anapplcation tothe Rent
Conircl Court to set aside 1ts order 15 not a bar to enteriaining a moton of
certioran, but it 1s relevant to the exercise of the Court's discretion Such
discretion, however should best be exercised when both sides are heard

(5) The alleged emergence of a new tenancy has nothing to do with the
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coosdiny o L nnpuyned order
Leavegranted
Casesreferredto
The Bungalowsv Mason[1954) 1ALE R 1402,
Re Chnstofr{1985)1C L R 692,
Chnstofiand Othersv lacovidou(1986)1C L R 236,
Heathenngton Secunty Co [1924}A C 988.

Ibertan Trusts Ltd v Founders Trust and Investment Co Ltd [1922) KB
87.

Gordonv Gordon|1946] 1 ALE R 247

Beeston Shipping Ltd v Babanaft[1985) 1 AlE R 923
Wilhams v Faucett[1985]1 ARE R 787,
Re Kakos{1985)1 C L R 250

\pplication.

Application for leave to apply foran order of certiorari to bring up
ind quash an order of the Rent Control Court of Nicosia ordenng
ipphicantto vacate ashop atLedra Street, Nicosia.

Ph. Clendes, forthe applicant.

Cur. adv. vult.

PIKIS J. read the following judgment. This is an application of
“ostas Xenophontos for leave to apply for certiorari with a view to
mngingup forthe purpose of quashingan Order ofthe NicosiaRent
Jontral Court, ordering him to vacate a shop at Ledra Street,
dicosia, attached to the application as exhibit A. An endorsed copy
>f the order was served on hurn on 19th March, 1987 He complains
tis defective onitsface because, in accordance with the terms of the
2ndorsement applicant is required to vacate the premises by 31 st
January, 1987, i.e., 45 ormore days prior to the service. Ifthe order
remainsinforce andimrespective of whateverhe mightdothereafter,
he willbeliable forbreach ofitsprovisions, aserious matterin view of
the grave consequences that may befall him in contempt

proceedings
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1C.LR. Papasian Ltd. v. Xenophontos Pikis J.

The Order to deliver possession was 1ssued on the application of
the owner of the property for the enforcement of a judgment of the
Nicosia Rent Control Court whereby the applicant had been
ordered to vacate the premses by 31st March 1987 More
precisely an Order for delivery of possession was made
suspended in the exercise of the discretibnary powers of the tnal
Court up to 31st January 1987 Seemingly the owner took no
steps to have an endorsed copy of the Order served upon the
apphcant prnor to 31st March 1987 in anticipation of the outcorme
of the appeal of Costas Xenophontos The Order was served on
the applicant soon after the dismissal of the appeal on 19th March,
1987 n order to pave the way in case of disobedience for the 1ssue
and enforcement of a wnt of possession The appeal was
disrmssed on 16 3 87

The endorsed order 1s sought to be quashed on another ground
too, namely, the emergence of a new tenancy agreement after the
cessation of the statutory tenancy by the acceptance of rent * This
ground has nothing to do with the validity of the impugned order
as [ pointed out to counse! in the course of the argument of the
case Hisremedy. if any on this count lay elsewhere Counsel for
the applicant agreed with this appreciation of the matter and made
no further submission in support of that aspect of the applicaton
In my Judgment that is not a ground upon which the vahdity of the
Order can be challenged by way of certioran

Inre Manohs Christofi** | doubted whether proceedings for the
1ssue of a wnt of possession are of a judicial character and on that
account refused among other reasons a motion for certioran The
view was espoused*** that proceedings associated with the view
of a wnt of possession are of a mmmstenal and not of a judicial
character and as such 1namenable to judicial review by way of
certtoran The decision was reversed on appeal - Chnstoft and
Others v lacovidou **** It was held that proceedings for the 1ssue
of a wnt of possession are of a judicial character and as such
amenable to review by way of certioran By necessary imphcation,
judicial acts preliminary to the 1ssue of a wnt of possession hkewise
qualify as judicial and are at least prima facie amenable to review
by way of certioran under Article 155 4 of the Constitution

* The BungalowsLtd v Mason [1954] 1AIIE R 1402(C A }

**{1985)1C LR 692
**+ HeathenngtonSecuntyCo [1924]A C 988
*e*e (1986) 1 CL R 236
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Service of an endorsed copy of Judgment or Order 1s in
accordance with Order 42A r 1 a prerequisite for the issue of awnt
of possession in the event of refusal to comply with the terms of the
Order This 1s made clear from the prowisions of Ord 43A 1 1(1),
particularly the requirement that the writ should be preceded by an
affidavit in Form 39C requinng venfication of the fact that an
endorsed Order was served upon the party to whom the Order is
addressed and not obeyed Moreover, Ord 42Ar 1 makes service
of an endorsed copy of a Judgment or Order a prerequisite for the
nvocation of the coercive powers of the Court in face of
disobedience Hence, | rule that the validity of the Order and
endorsement thereto, a prerequisite for the vahd 1ssue of a wnt of
possession and service thereof, are pnma facie amenable to review
byway of cerhoran

Order 42A r 1 contemplates the terms of endorsement of the
Order to refer to an act required to be done presently or at a future
date In /benan Trust Ltd , v Founders Trust and Investment Co
Ltd, *Luxmore,J heldthatan orderserved afterthe imelimsted for
the doing of the act specified therein 1s unenforceable The
reasoning behind this judgment s that the very object of an
endorsermnent ts to require the person to whom 1t1s addressed to do
the act specified within the ime hmited therein, and rermind hum of
the consequences that will befall him in the event of discbedience
It 1s not in the power of the addressee to do or rectify a state of
affairs pre-existing service of the order [n Halsbury’s Laws of
England, ** the appreciaton of the law on the subject of
retrospectivity of an endorsement depicted in Ibenais adopted as
a valid legal statement applicable in every situahon where the

object of the endorsement 1s to require the addressee to do
something

Counsel also drew attention to Order 34 r 5 whereby 1t 15
directed that in every judgment or order requining any person to
do an act, the time at which the act should be done should be
stated To my understanding this rute refers to the Judgment of the

"Court that chd, 1in point of fact, specify the ime at which possession
should be delivered, namely on or before 31st January, 1987 In
aid of the submission that the endorsement of the Order s invahd,

T *{1922]1K B 87
** qthed Vol 9 para 63
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ana that the nvalidity renders the Order in 1ts entirety detective

counsel drew attention to the case of Gordon v Gordon *
deciding that no copnmuttal for contempt should be recorded unless
the rules relevant to disobedience of an order have been complied
with Indeed. where the liberty of the subject 1s at nsk as in the
case of disobedience of an order of the Court there must be both
certamity as to the details of disobedience*®* and stnct adherence
to mioeedure requirements relevant to disobedience of an Order
of the Court - Beeston Shipping Ltd v Babanaft ***In the hght of
the above, applicant would prima facie be in a posihon to put
forward an effective defence to a charge of contempt founded on
disobedience of the Order here under review That 15 not of
course, the issue immediately posing ior considerabon though it
serves to stress the need for strict comphance with procedwal
requirements respecting the content and service of the Oram

Therefore, it appears to me that prima facie the standard to be
obtained at this stage****, applicant made out a case for leave and
for that reason leave may be granted to apply for the remedy

[ do not overlook that apphcant had been ordered to vacate the
premises long ago and failed to do so0 noy do [ wish to reward him
for that conduct Butthat does not reheve me of the duty to review
in the hight of the above, the validity of the Order served on the
respondent, particularly the endorsement Applicant complamns
that unless the matter 1s put night he might find himself exposed to
a charge of contempt for failure to do things prior to service upon
him of the Order and he wants to prevent that by bringing up the
Order with aview to quashing Heis prima facie eniitied to rehef

Another aspect of the case that troubled me 1s the ameruty that
applicant had to apply before the Court thatissued the Ordertosetit
astde and failure to do so On the other hand, the existence of an
altemative remedy 1s not of itself a barmer to entertaming a motion
for cerhioran Certamly the availabihity of an altemative remedy 1s
relevant to the exercise of the discretion of the Court in making an
order of cerhoran However, lincline to the view that the discretion
of the Court in this connection should best be exercised when both
asides are heard and the facts in thewr entirety appear before the
Court

*[1945] 1 ARER 247

**Willams v Fawcett [1985] 1 AllER 787
“** (1985] 1 All ER 923 {Coun of Appeal}
**** In re Kakos, (1985} 1 C L. R 250
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In the hight of the above, leave 1s hereby granted to apply for
certioran The apphcation must be filed within 4 days and served as
expeditiously as possible Respondents will be at hiberty to file
written opposition to the apphcation within 7 days The application
will come before the Courtfor further directions on 23rd May, 1987
In the meantime, | direct that the enforcement of the Order here
under review and steps 1n executon associated therewith be
suspended pending the determination of the apphcationto be filed
orfurtherorder

Application granted
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