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[SavviDEs. 1.

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

PANAYIOTIS PAPANAYIOTOU,
Applicant,
V.

1. THE CYPRUS TQURISM ORGANIZATION,
2. THE MINISTER OF COMMERCE AND INDUSTRY,

Respondents.
{Case No. 115I85).

The Tourist Places of Entertainnient Law 91[79*—Sections 2(d},
4 and 10(1)—Tourist places of entertainment—Decision to
nominate a shop as such—Should be taken by the Cyprus
Towristn Organisation with the approval of the Minister of
Commerce and Industry (s. 2(d) J—Once a place has been 5
so nominated, i: is the task of the Administrative Board of
C.T.0. to classify it under s, 4—The Minister has nothing
lo do with the second decision—A  hierarchical recourse
to the Minister lies under s. 10(1) against a decision taken
under s. 4, but not against a decision taken under s. 2{d). 10

Natural justice—No man shall be a Judge ‘n his own cause.

By a decision dated 20.1.84 respondents 1 classified the
shop of the applicant as a “tavern™ as from 1.3.84 and
included the said shop in a list of 86 new tourist places of
eniertainment, which was submitted to the Minister of 15
Commerce and Industry (respondent 2) for his approval,
which was in fact given,

On the 12.7.84 the relevant notice of the said decision
was delivered to the applicant. The notice contained also

& Roeopealed by Law 29/85, which, however. does not appiy in the
present case.
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information in respect of applicant’s right to file a hierar-
chical recourse to the Minister against such decision.

The applicant did in fact file such a recourse to the
Minister. The recourse was dismissed and as a result the
applicant filed the present recourse, whereby he prays for
declarations that the classification of his shop as a tounst
place of entertainment {Ca'egory Tavern), the decision of
respondent 2 to approve the cecision or decisions of res-
pendent | and the decision of respondent 2 dismissing the
hierarchical recourse are null and void and of no legal
effect.

Held, annulling the sub judice decisions: (1) As it ema-
nates from the provisions of sections 2(d), 4 and 10(1)* of
Law 91/79 the Cyprus Tourism Organisation with the ap-
proval of the Minister may include in the list of tourist
places of entertainment a particular place by its name.
After such approval is obtained, it is the task of the Ad-
ministrative Board of C.T.Q. to classify such a place under
s. 4 in one of the categories listed in that section. The
Minis'er has nothing to do with such classification. A
hierarchical recourse lies only against such classification
under s. 4, but not against a decision for the nomination
of a place as a tourist place of entertainment, which under
s. 2(d) requires the prior approval of the Minister.

(2) What happened in this case is that the Board of
C.T.O. first classified the shop in the category of a tavern
and then obtained the approval of the Minister. There is
no separate decision for the nomination of the shop as a
“tourist place of entertainment”. The notice to the appli-
cant referred to his right of a recourse against the *“afore-
said decisions” which obviously included both a decision
under s. 2(d) and a decision under 5. 4. From the material
beforc the Court it is obvious that applicant’s hierarchical
recourse was freated as being one under section 2(d).

(3) A situation has thus arisen where the Minister, who
had approved both the nomination of the shop as a “Tou-
rist Place of Entertainment” and its classification as a

* These sections are quoted at pp. 795-797 post.
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tuvern. came 1o review his own decision contrary to the
rule of natural justice that no man will be a Judge in his
own cause.

(4) It follows that the sub judice decision was taken
under a misconception of law and under a procedure not
provided by law,

Sub judice decision annulled.
£50.- costs in favour ofl applicant.

Recourse.

Recourse against the decison of respondent No. 1 where-
by applicant’s shop was classificd as a tourist place of en-
lertainment (category “tavern”).

A. 8. Angelides, for the applicant.

N. Charalambous. Senior Counsel of the Republic, for
the respondents.

Cur. adv. vulr.

Savvipis J. read the following judgment. By this re-
course which is directed against the Cyprus Tourism Organi-
zation (C.T.0.) (respondent 1), and the Minister of Com-
merce and Industry (respondent 2), the applicant prays for
the following reliefs:

1. A declaration of the Court that the decision of res-
pondent 1 communicated to him on 10.7.1984, whereby
his shop was classified as a tourist place of entertainment
(category “tavern”) as from the 1st August, 1984, is nuil
and void.

2. A declaration of the Court that the decision of res-
pondent 2 to approve the aforesaid dec.sion or decisions of
respondent 1 is null and void.

3. A declaration of the Court that the decision of res-
pondent 2, dated 9.1.1985 whereby he dismissed the hierar-
chical recourse of the applicant for exemption of his shop
from the “tourist places of entertainment” is null and void
and of no legal effect.
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The sub judice decis'on or decisions relate to a shop, a
restaurant, which is operated by the applicant in Franklin
Roosvelt Street. Limassol. By a decision of respondent 1
dated 20.1.1984. the shop of the applicant was classified as
a “tavern” a< from the Ist March, 1984, and was included
in a list of 86 new tourist places of entertainment which was
submitted to the Minister of Commerce and Industry (res-
pondent 2) for his approval, which was in fact given.

After 2 number of fruitless efforts by respondent 1 to
serve on the applicant a notice to the effect that his res-
taurant had been classified as a tourist one, in the category
of.‘tavern” and after the refusal of the applicant to collect
a registered letter sent to him in that respect, two inspectors
of respondent 1. accompanied by the police, visited the
tavern of the applicant on the 12th July, 1984 and deli-
vered to him the said notice. which contained also informa-
tion in respect of his obligations under the relevant legisla-
tion, and his right to file a hierarchical recourse to the
Minister against such decision.

The applicant did file on 13.7.1984 a hierarchical re-
course to the Minister against the decision to nominate his
shop as a tounist place of entertainment and to classify it
as a “tavern” advancing his grounds in support thereof.

Upon receipt of such recourse, the Director-General of
the Ministry of Commerce and Industry asked the Director-
General of respondent 1 to submit his observations on the
matter which the latter did by letter dated 4.8.1984, where-
by he expressed his opinion that the shop of the applicant
should not be excluded from the provisions of the Tourist
Places of Entertainment Law, giving also his reasons in
support thereof.

The recourse of the applicant was examined at a meeting
which took place on 15.9.1984 at the Ministry of Commerce
and Industry, held by Mr. Chr. Loizides. who was assigned
by the Minister to carry out such examination. According to
the minutes of the meeting, two representatives of the Cyprus
Tourism Organisation as well as the applicant and his
advocate, attended the meeting and expressed their views.

After the discussion of the whole matter was concluded
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counsel for applicant expressed a request to meet the Mini-
ster personally and explain to him his views, before a final
decision was taken on the recourse. The hearing was con-
cluded by a statement made by Mr. Loizides that he was
going to visit the place personally within a short time. As a
matter of fact, such local inspection was effected on the 18th
September, 1984, by Mr. Loizides and two representatives
of the Cyprus Tourism Organisation for the investigation
of the matter raiscd bv applicant and the whole case was
rcferred to the Minister who decided to reject applicant’s
recourse. The rcosons zre contained in  a  letter of the
Director-General of the Ministry of Commerce and Industry
dated the 9th January, 1985, addressed to the applicant,
copy of which was communicated to the Director-General of
the Cyprus Tcur'sm Organisution. Such letter reads as
follows:

“l have been instructed to refer to your letter
dated the 13th July, 1984. in connection with your
application for the exemption of your shop from the
provisions of the Tourist Places of Entertainment
Law and wish to inform you that the Minister of
Commerce and Indusiry has rejected your application
for the following reasons:

(a) The shop ‘Myrtia’ is situated on the main road
which Icads to the new port of Limassol, an area where
a satisfactory movement of clients both local and
foreign is observed.

(b) In the same area and in particular in the same
road other shops have been classified and operate as
tourist places of entertainment.

(c) The shop satisfies all the requirements of the
cxisting legislation for the classification of same as
‘a tourist place’ both in respect of structural
appearance as well as from the point of view of ope-
ration and services rendered.”

As a result, applicant filed the present recourse.

Counsel for applicant by his written address advanced the
following grounds in support of his prayer:
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{(I) The hicrarchical recourse was decided Dby the same
crgan which had previously approved the classification of
applicant’s shep as a tourist place of entertainment.

(2} The decizion reached hierachically is wrong both as
to the procedure followed and the fact that the applicant
was never heard by the Minister.

{3) The decision of the Minister is not duly reasoned.

(4} The decision of the Minister is wrong for lack of due
inquiry.

The first ground which in fact was argued at some length
by counsel for appl‘cant as the most important one, is that
the hierarchical recourse was wrongly decided by the same
organ which had previously approved the nomination and
classification of applicant’s shop as a tourist place of enter-
tainment. In other words the C.T.O. with the approval of
the Minister nominated and classified applicant’s shop as
a tourist place of entertainment in the category of “tavern”
in accordance with section 2 of the Law, and the same
Minister was also thc organ which decided the hierachical
recourse of the applicant against the above decision.

A perusal of all the material before me, leads to the
corclusion that there has been a misinterpretation of the law
and misapplication of its provisions by the respondents. In
this respect and also for the purpose of considering the
questions which pose for consideration before me, I find it
necessary to make a brief reference to the relevant provision
in the Tourist Places of Entertainment Law (Law 91/1979).

Scction 2 of Law 91/79 reads as follows:

« ‘ToupioTiIkOV KévTPOV' gnuaivel KaTdoTnuo-

(8) 16 onoiov & 'Opyaviopoc Bthel kaTdMV Eykpicewe
100 "Ynoupyol dpicel dvopaomikdc Adyw TAC HOp@Ac
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Tav On' adtol npocgepopévwy Unnpeciov i Adyw Tono-
Beoiac, ouykevTpwoewe 1 KivicEwe neiatdv, Tabidiw-
TV, nepmynTdv i napabeploT®v, &v TH Onoiw nape-
XeTal unnpeoia xat’ énayyeAua xai Evavr Apoibic s

{and the Englich tronslation):
(* “Tour st place of entertainment’ means a shop-
@
(b)
{c)

(d) which the Organisation shall with the approval
of the Minister nominate specifically, on account
of the nature of the services rendered therein or on
sccount cf its location, attraction or movement of
clients, travellers, tourists or holiday makers,
in which services are rendered in the course of business
and for remunaration.”)

Section 4 of Law 91/79 reads as follows:

«4 Al EkanTov TOUQIOTIKOV kévrpov Bigvepyeital URo
Toli Alokntikod ZuuBoudiou, katd Tov kaBopildusvov
Tponov kai diadikagiav, katdralic advadoywe THE @O-
OEwC TAOV UM’ auTol napexopévwv UNNPecI@v, eic piav
A nAesiovac Tidv AxkoholBwv xatnyopiiv:

(and the English translation):

“4. For each tourist place of entertainment there is
effected by the Administrative Board in the prescribed
manner a classification in accordance with the
nature of the services rendered by it, in one or more
of the following categories.”)

Section 10(1) of the same law, to which there is a
marginal sub-heading “hierarchical recourse,” reads as
follows:

«10, (1) Noc, downc Biv ikovonoeitven £E anogpdoswe

To0 AioiknTikoD ZupBouriou A Thc 'Enirponfic #xk5oBei-
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onc duvaugr Tov diatafewv ToU napévroc Népou, dive-
Tal évToc Eikool Auep@v Gnd TAC €ic alToOv KoIvOnoInoe-
we ThHe OXeTkAc dnogdoswe, &' £yypagou npodPuyic
gic TOv ‘Ynouoydv év A éxtifevrar oi npég unoompmEv
Tautne Adyol. vé npoaBain Thvy ToiguTRV Anégaagivs.

f
(And the English transiation):

(“10—(1) Any person not satisfied by a decision
of the Administrative Board or the Committee, issued
under the provisions of this law, may, within twenty
days from communication of the relevant decision,
challenge such decision by a written recourse to the
Minister, setting out therein the grounds on. which.it.
is based.”)

As it emanates from the above, the C.T.O. with the
approval of the Minister, may include in the list of tourist
places of entertainment a particular place by its name. After
such approval is obtained, it is the task of the Administra-
tive Board of the Organisation to classify such place under
section 4, in one of the categories listed in that section and
the Minister has nothing to do with such classification.

It is also clear from the wording of section 10 sub-section
(1) that a hierarchical recourse lies only against a decision
of the Administrative Board or the Committee of the Orga-
nisation against a decision with regard to the classification
of a tourist place of entertainment under section 4, but not
against a decision of the Organisation for the nomination of
a place as a tourist place of entertainment which under s.
2(d) requires the prior approval of the Minister.

It seems that what has happened in the present case is
that the Administrative Board of the C.T.O., first classified
on 2G.1.84 (Apendix 1 to the opposition) applicant’s shop
in the category of a tavern and then the Minister gave his
approval on 10.2.84 (Appendix 2 to the opposition) for
such classification which led to the consequential inclusion
of applicant’s shop in the tourist places of entertainment.

It is to be noted in the new Places of Entertainnien_t
Law, No. 29/85, which has repealed Law 91/79, but which
does not apply in the present case, the phrase “touristikon
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kentron™ (tourist place of entertainment) in the interpre-
tation section is replaced by the word “kentron” (place of
entertainment) and is defined in paragraph (b) as meaning
“one nominated by the Administrative Board of the Orga-
nisation as such.” The provision requiring the approval of
the Minister has been removed. Also section 12 of Law
29/85, makes provision for a hierarchical recourse to the
Minister from any decision of the Administrative Board
of the Organisation, which includes a decision under
section 2(b). This change in the Law is an indication, in
my view, that no hierarchical recourse could be made
against a decision taken under section 2(d) of Law 91/79,
in the way that section and section 10(1) of the same Law
were drafted.

There is no separate reasoned decision of the C.T.O. at
least none was produced (o me, for the nomination of
applicant’s shop as a “tourist place of entertainment.” It
is clear from the letter of 10.7.1984 served on the apph-
cant (appendix Il to the oposition) informing him of the
classification of his shop that the C.T.O. invited the
applicant if he so wished, to appeal to the Minister against
“the aforesaid decisions” which obviously included both a
decision under section 2(d) and one under section 4 of the
Law.

It is also obvious from the documents produced, con-
cerning the procedure which was followed, that the hierar-
chical recourse was treated as being one from a decision
under section 2(d) and not under section 4. Reference may
be made to a note addressed to the Minister by Mr. Loizides
who heard the case for the applicant, (appendix VII to the
opposition) which is headed “Application of Mr. Papana-
yiotou for exemption of his shop “MYRTIA” in Limassol
from the provisions of the Tourist Places of Entertainment
Law.” On top of this note it is written by hand “The rejection
of the application for exemption is approved.” The contents
of this letter as well as the letter dated 9.1.1985 sent to the
applicant informing him of the sub judice decision also
speak for themselves. A situation thus arises whereby the
Minister, who had already taken a decision approving not
only the nomination of the shop of the applicant as a tourist
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place of entertainment under section 2(d) (if there was such
decision), but also its classification as a tavern under
section 4, comes to review hierarchically his own decision.
contrary to the rule of natural justice that no man will be
a judg: in his own cause. Even the notion of “hierarchical
recourse” itseli denotes that the recourse should be heard
by a hierarchically superior organ, which is not the case
here.

I therefore find that the sub judice decision was taken
under a misconception of law and under a procedure not
provided by the Inw and has to be annulled. In view of my
finding as above. I consider it unnecessary to deal with the
remaining  grounds.

In the result this recourse succeeds and the sub judice
decision is annulled with £50.- costs in favour of the
cpplicant,

Sub judice decision
annulled. £50.- costs
in applicant’s favour.

™9



