3 C.L.R.
1986 December 9

[DEMETRIADES, J.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

GEORGHIOS N. GEORGHIOU,
Applicant,
v.

THE REPUBLIC OF CYPRUS, THROUGH
THE COMMISSIONER OF INCOME TAX.

Respondent:.

(Case No. 450/80)

Constitutional Law —FEgquality — Constitution, Article 28—
Taxation —In taxing mutters the legislature is allowed
great latitude in view of the complexity of fiscal adjust-
ments.

5  Constitutional Law -—FEquality — Constitution, Article 28-—
Taxation —Income tax —Section 12(2)(b) of the Income
Tax Laws, 1961 - 1969 —Distinction between private so-
loon motor vehicles and other classes of vehicles—Dis-
tinction reasonable and, in any event, it constitutes d
10 differentiation between classes of things and not classes of
persons —Not repugnant to  Article 28—Section 12 (1)
introduced by Law &8/79—Not repugnant to Article 26,

Constitut’onal Law—Taxa ion—Retrospectivity of—Consti-
tution, Article 24.3—Application of law  enacted
15 during year of assessment in respect of income derived

during the year immediately preceding the year of
ussessment—Does not amount to retrospective taxa‘ion---
Application of Law 8/79 in computing income derived in
1978 (year of assessment 1979) and in 1977 (year of

20 ussessment 1978) —Its application as regards 1978 (yeor
of assessment 1979) was not retrospective, but its applicu-
tion as regards 1977 (year of assessment [978) was re-
trospective.
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Revisional Jfurisdiction —The Court is not bound by the con-

tention of the parties.

In November, 1977 the applicant, who earns his in-
come by exercising the profession of an architect and as
a director of a construction company, ordered a new Mer-
cedes car at the price of £7,500, on account of which he
paid £1,000. The car was delivered to him in June, 1978.
Its total cost was £7,670. The applicant included the car
as a fixed asset for the year of assessment 1978 and
claimed 100% capital allowance for it. The respondent
decided that the purchase of the car could not be consi-
dered as a purchase of a capital asset in 1977 and that,
as regard 1978, no allowance could be claimed by reason
of the provisions of the Income Tax (Amendment) Law,
8/1979. As a result the present recourse was filed.

Held, (1) Al material facts, that is the order of the car
in 1977, its delivery in 1978 and the payment on account
of £1,000 were correctly put before the Commissioner.
It follows that applicant’s contention that the respondent
laboured under z misconception of fact cannot succeed.

(2) The distinction made by section 12(2)(b) of the
[ncome Tax Laws, 1961-1969 between private saloon
cars and other kinds of vehicles is a reasonable one and,
in any event, it is not a differentiation between classes of
persons, but between classes of things. The applicant failed
io convince the Court that the said section 12(2)(b) and
section 12(1), introduced by Law 8/1979 offend against
the principle of equality.

(3) The case law of this Court shows that the mere
fact that a tax is imposed by a law enacted during the
vear of assessment on the income tax in the year imme-
diately preceding the year of assesstnent does not amount
to retrospeclive taxation. In the light of this principle
Law 8/79 was not applied retrospectively in this case as
regards the year of assessment 1979 (year of income
1978) and, therefore, there has been no contravention of
Article 24.3 of the Constitution. The application, how-
ever, of the provisions of Law 8/79 to the year of assess-
ment 1978 (year of income 1977) amounts to retrospective
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taxation. It follows that the applicant was cntitled 1o an
allowance ot £1,000 paid by him in 1977, but not to any
wear and tear allowance in respect of that year, because
the car was not “in use and employment” in his trade
as provided by section 12(2)(a) of the Income Tax Laws.

Sub judice decision annulled in
part. No order as to cosls.

Cases referred to:

Psaras v. The Republic {1968) 3 C.LR. 353;
Matsis v. The Republic (1969) 3 C.L.R. 245;
Hoppi v. The Republic (1972) 3 C.LR. 269;
Xydias v. The Republic (1976) 3 C.L.R. 303;

Colocassides and Another . The Republic (1977) 3
C.LR, 364;

lonides v. The Republic (1980) 3 CLR. I;

Antoniades and Others v. The Republic (1979) 3 C.LLR.
641;

Re Hji Kyriakos and Sons Lid., 5 RS.C.C. 22;
KEO Lid. v. The Republic (1982) 3 QL.R. 141;
Bezirdjian v. The Republic (1985) 3 C.L.R. 955;

Melikian and Co. Ltd. v. The Republic {(1983) 3 C.LR.
1324;

Savva v. The Republic (1986) 3 C.L.R. 445.

Recourse.

Recourse against the income tax assessment raised on

applicant for the years of assessment 1978 - 1979.

L. Papaphilippou, for the applicant.

M. Photiou, for the respondent.

Cur. adv. vuls.
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DeMETRIADES J. read the following judgment. The ap-
plicant, an architect who earns his income by exercising
his profesion and, also, as a director of a construction com-
pany, in November, 1977 ordered a new Mercedes car, the
price of which was £7.500, on account of which he paid
the sum of £1.000.-.

The car was delivered to him in June, 1978 and its
total cost to him then was £7,670.-. In the returns for pur-
poses of income tax, which he submitted through his au-
ditors, the applicant included the cost of the said car as
a f'xed asset for the year of assessment 1978 and claimed
100% capital allowance for it

By his letter dated the 14th January, 1980, the rcs-
pondent informed the applicant that the purchase of the car
could not be tonsidered as a purchase of a capital asset in
1977 and the capital allowance claimed could not be
granted because the car was delivered in 1978. The res-
pondent, also, refused to allow any capital allowance in
respect of the said car from the returns of 1978 in view of
the provisions of the Income Tax (Amendment) Law, 1979,
(Law 8/79) by which the capital allowance in respect of a
motor vehicle other than a goods vehicle, was withdrawn.

The applicant objected against the relevant assessments
raised by the respondent. His objections were determined
and rejected by the respondent who communicated his de-
cision to the applicant, by letter dated the 10th September.
1980.

The applicant then filed the present recourse, by which
he prays for a declaration that the assessment raised by the
respondent on his income for income tax purposes for the
years of assessment 1978(77) and 1979(78), as determined
by the respondent on the 25th September, 1980, is null and
void and of no effect whatsoever.

The grounds of law, as set out in the application, are
that;

“l.  The respondent acted under misconception of
facts in his refusal to allow capital allowance, i.e.
investment allowance and annual wear and tear
allowance under section 12 of the Income Tax
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Laws, 1961 -1977 in respect of a motor car
ordered by the applicant in 1977 and del.vered to
him in June 1978, in that such car was used by
the applicant in the exercise of his profession.

2. The application of section 12(2)(b) of the Income
Tax Laws 1961 - 1969 in a way distinguishing a
‘private motor vehicle’ used in applicant’s pro-
fess'on from motor vehicles used for carriage of
passengers and goods for reward, equals to dis-
crimination and uneaual treatment contrary {o
Article 28 of the Constitution.

3. The respondent acted contrary to Article 24.3
of the Constitution in that he appl'ed Law No.
8/1979 retrospectively ie. in computation of
applicant’s income for the years 1978(77) and
1979(78).

4. The respondent applied an erroneous method in
computing the applicant’s assessable income for
the years 1978(77) and 1979(78)

5. The respondent erroneously did not apply the
rules of strict construction of tax laws and the
principle that in case of ambiguity in a tax Jaw
such ambiguity is construed in favour of the
tax-payer.

6. The act or decision complained of is not duly
and/or sufficiently reasoned contrary to Article
29 of the Constitution.”

In respect of the first ground, counsel for the applicant
argued that the respondent ignored the fact that the acqu-
is‘tion of the car commenced in 1977 and, thus, he acted
under 2 misconception of fact.

I do not agree with this submission as all material facts,
namely the order of the car in 1977, its delivery in 1978
and the payment in 1977 of the sum of £1,000.- as an ad-
vance towards the price of the car, were clearly and cot-
rectly put before the respondent and it is them that he con-
sidered in reaching his decision.
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For this reason. this ground of law fails.

Regarding the second ground, counsel for applicant ar-
gued that the provisions of section 12(2)(b) of the Income
Tax Laws, 1961 - 1969, are unconstitutional as they dis-
criminate between a private motor vehicle, as this is de-
fined by the Motor Vehicles and Road Traffic Regulations,
which is used for the carriage of passengers (for which in-
vestment and wear and tear allowances are not granted),
and any other kind of motor vehicle used in a trade, bu-
siness, profession or occupation, for which such allowances
are granted. Similarly, counsel argued, the provisions of sc-
ction 12(1) of the Law, which were introduced by the
amending Law 8/79 and which excluded private motor ve-
hicles from the definition of the term “plant and ma-
chinery”, for which annual wear and tear allowance could
be granted, are also unconstitutional as contravening the
provisions of Article 28 of the Constitution.

Counsel for the respondent argued that it is for the ap-
plicant to satisfy the Court beyond any doubt that the said
provisions are unconstitutional and that he failed to do so.
He stressed that the legislative discretion allows a great Ia-
titude in respect of taxation laws and that the differentia-
tion in the present case, between private saloon cars and
goods vehicles, being two completely different types of ve-
hicles, is a reasonable one.

It has been held in a number of cases that the Court will
not interfere with the validity of an enactment unless satis-
fied beyond reasonable doubt that it is unconstitutional
{see Psaras v. The Republic, (1968) 3 CL.R. 353; Maisis
v. The Republic, (1969) 3 C.L.R. 245: Hoppi v. The Rc-
public, (1972) 3 CL.R. 269).

On the question of infringement of the principle of equ-
ality safeguarded by Article 28 of the Constitution by taxa-
tion legislation, it has been similarly held that the legisla-
tive discretion is permitted a great latitude in view of the
complexity of fiscal adjustments (see Marsis v. The Repu-
blic, (supra), Xydias v. The Republic, (1976) 3 C.L.R. 303;
Kolokassides and Another v. The Republic (1977) 3 C.L.R.
364; Ionides v. The Republic, (1980) 3 CL.R. 1)

In the light of the above principles I find that the dif-
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ferentiation in the present case between private saloon mo-
tor-vehicles and other kinds of vehicles is a reasonable one
and that the applicant failed to convince me of the uncon-
stitutionality of the provisions of sections 12(1) and 12(2)
(b) of the Law. In any event, the differentiation made is
between classes of motor vehicles and not between classes
of persons (see Antoniades and others v. The Republic,
(1979) 3 C.LR. 641).

This ground of law is, therefore, also dismissed.

In relation to the third ground (which is the most mate-
rial one) counsel for the applicant argued that by section
12(2)(d) of the Law (introduced by section 6(b) of Law
37/75), a deduction was allowed from a tax-payer’s profils
of the whole of the expenditure incurred for the acquisition
of property consisting of new “plant and machimery”, pro-
vided such expenditure was commenced within three years
from the coming into operation of that law and was com-
pleted within five years thereof; that the applicant took
advantage of these provisions and ordered the car in ques-
tion in 1977; that it was by Law 8/79 that private cars
were excluded from the definition of “plant and mach’nery”
and that para. (d) of sub-section (2} was, also, repealed and
replaced by the same law. Therefore, counsel submitted,
the respondent acted wrongly in not allowing the deduc-
tions claimed by the applicant.

Counsel further submitted that Law 8/79 is unconstitu-
tional in that although it was enacted on the 26th January,
1979, the withdrawal of the grant of annual wear and tear
for private cars was given retrospective effect as from the
income year 1977.

Counsel for the respondent conceded that Law 8/79 is,
in its strict application unconstitutional in that by section
3 thereof such Law came into force from the year of assess-
ment 1978, that is year of income 1977. It is, however,
counsel’s position, that it is not unconstitutional vis a vis
the applicant because it was applied only in respect of the
year of assessment 1979 (year of income 1978) and not for
the year of assessment 1978 (year of income 1977) and it
cannot, therefore, be declared unconstitutional,
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Counse! maintained that the provisions of the new pa-
ragraph (d) which was introduced by Law 8/79 apply to
applicant’s case only for the expenditure incurred in 1977,
i.e. the £1,000.- paid on account for the purchase of the
car, but de not apply in respect of the year of assesment
1979 (1978) because it is expressly provided by section 12(1)
as amended by section 2 of Law 8/79, that private motor
vehicles shall not be deemed to be within the meaning of
“plant and machinery”. He finaily submitted that Law 8/79
is not retrospectve if it is applied for the year of income
1978 and concluided by stat'ng that the respondent under-
takes to grant to the applicant the allowance of £1,000.-
paid in 1977 for the purchase of the car.

1 shall deal first with the retrospectivity of Law 8/79
with regard to the year of assessment 1979(78).

It has Heen held in Re Hji Kyriakos and Sons Lid., 5
RS.C.C. 22 at p. 30. that:-

“The mere fact that, under clause 5 of the Annex
to Law 16/6}1, (the text of which is set out here'n-
after) the tax in question is charged, as far as income
from sources other than emoluments is conccrned, on
the taxable income derived in the year immediately
preceding the vear of assessment, does not render
such tax a retrospective taxation on the income of the
preceding vear.”

(See, also, KEQ Lid. v. The Republic, (1982) 3 CL.R.
141, at pp. 147, 148, Bezirdjian v. The Republic, (1985)
3 C.L.R. 955, at pp. 961-963).

The question of retrospect'vity of Law 8/79 was in issuc
in the case of Melikian & Co. Ltd. v. The Republic, (1983)
3 CL.R. 1324, In that case the validity of the assessments
raised by the Commissioner of Income Tax in respect of
the years 1979(78) and 1980(79) were challenged on the
ground that the Commissioner wrongly disallowed cap‘tal
allowances in respect of the cost of two vehicles of the sta-
tion-wagon type, purchased by the applicant in 1978 and
1979 respectively. Triantafyllides P. he'd, following the
above cited cases, that the application of Law 8/79 to the
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vear of income 1978 did not amount to retrospective taxa-
tion.

In the light of all the above cases, I also hold that Law
8/79 was not applied retrospectively in the case of the
applicant with regard to the ycar of assessment 1979 (yeor
of income 1978). If. however, the same provisions were
applied to the year of assessment 1978 (year of income
1977). their application would have amounted to retros-
pective taxation. Counsel for the respondent. having con-
ceded so. stated in his written address that “the respondcnt
undertakes to grant to the applicant the allowance of
£1.000.- paid in 1977 for the purchase of the aforesaid
motor car”.

An administrative Court is not bound by any statements
or adm’ssions by the parties but has to draw its own con-
clusions since the responsibility for annulling an admini-
strat've act or decision remains exclusively in the Court
trying the case (sec Savva v. The Republic, (1986) 3 C.L.R.
445, at p. 448, where reference is made to a number of
authorities on the point).

Having considered the arguments of counsel and the le-
gislative provisions applicable in the present case, I have
come to the conclusion that the applicant is entitled to the
allowance of £1.000.- paid bv him in 1977 for the purchase
of the car in question. He is not, however, entitled to any
wear and tear allowance in respect of that year. since the
car was not “in use and employment” in his trade in 1977
as provided by the Law (section 12(2) (a)).

As to the remaining grounds, 1 find no merit in them
having regard to my above findings and they are, there-
fore, dism'ssed. The applicant failed to show that the
method of computing thc applicant’s income was not res-
sonably open to the respondent and there is no ambigu'ty
in the Law. so as to resolve it in the applicant’s favour.

As to the reasoning of the sub judice decision, be‘ng
a question of degree, I find that in the circumstances the
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reasoning given was enough so as to let the applicant know
why his claim was rejected.

In the result, this recourse succeeds partly.
Order accordingly.
There will be no order as to costs.

Recourse succeeds in part.
No order as to costs.
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