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IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

GEORGHIOS HARIS,

Applicant,

1

THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,

Respondents,

(Case No. 554183,

Pubtic  Officers—Sccondiment|Promotions—Head of Depariment
—Recommendations of—Special reasons given for not fol-
lowing them-—Sub judice decisions, reached after reconsi-
deration of case, following an annulling decision of this

5 Court, reasonably open to respondent Comniission.

The interested party Andrecas lacovides was seconded

10 the temporary post of Agricultural Officer Second Grade

as from [56.78. As from 15.3.82 he was seconded to ‘he

temporary pos! of Agricultural Officer First Grade and,

10 finally, he was promoted as from 15.11.82 to the per-
manent post of Agricultural Officer First Grade.

On 16.2.83 the Supreme Court annulled the second-
ment of the inferested party to the temporary post of
Agricultural Officer Second Grade®. The decisfon  was

15 affitmed on appeal**. As u result of such annulment the
respondent Commission revoked the second of the said
secondments uwnd the said promotion and proceeded to
1e-examine the matter.

" Hans v. The Repubhc (1983) 3 CLR 995
#*% Reoublic v Hams {1985) 3 CLR 108
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It must be noted that in compliance with the annulling
decision of the Supreme Court the Commission in re-
examining the matter treated the applicant and the inte-

rested party as equal in qualifications and that it ignored

those confidential reports on the applicant, which. in ac-
cordance with such decision were tainted with bias.

The Commission concluded that the interested party is
better in merit than the applicant and based such conciu-
sion on comparison of the relevant confidential reports
other than those, which were tainted with bias as afore-
said. The Commission further concluded that such su-
periority in merit of the interested party outweighs ap-
plicants seniority of 11 months over the interested party.
The Commission gave various reasons why it should not
follow the recommendations of the Head of the De-
partment in favour of the applicant.?

As a result the Commission selected the interested paity
for secondment to the temporary post of Agricultural Of-
ficer Second Grade retrospectively as from 15.6.78. The
Commission, then, in accordance with section 44(1) (a) of
the Public Service Law and the General Orders of the
Council of Ministers seconded the interested party re-
irospectively as from the date of the revoked secondment,
te. 15.3.82, to the combined post of Agricultural Officer
First Grade and, finally, after examining all relevant ma-
terial and the confidential reports of the candidates for
the filling of the permanent post of Agricultural Officer
First Grade promoted the interested party to the post,
which became vacant by reason of the said revocation, re-
trospectively as from 15.11.82, i.e. the date of the re-
voked promotion. on the ground that the interested party
was superior to all other candidates.

Hence the present recourse directed against the afore-
said three decisions,

@ |t must be noted that one of the reasons fos annulling the first
decision was the lack of snecial reasoning for not following
such recommendations.
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Held, distusvng the recourse: (1) The respondent gave
special reasons™ why it disregarded the recommendations
of the Head of the Department,

(2) In the circumistances, the selection of the interested
party was reasonably open to the respondent Commission.
it is duly reasoned and there is no defect. which would
justify anunulment.

Recourse disniissed.
No order as to costs,

Recourse

Recourse against the decision  of the respondents to »sc-
cond the interesied party to the temporary post of Agri-
culrural Officer 2nd Grade «s from 15.6.1978. to  the tem-
porary nost of  Agricultural Officer  lst Grade as  from
15.3.1982 and to promote the interested party to the per-
manent post of Agricu'teral Officer st Grade as from 15.11.
1982 in nreference and instead of the applicant.

4. Haviaras, for the anplicant.

R. Gavrielides. Senior Counsel of the Republic. for
the respondents.

Cur udv it

A Loizou ) read the  follow'neg judgment. By the pie-
sent recourse the applicant seeks a declaration of the Couri
that “the secondment of the interested party  Andreas M
Tacovides to the temporary post of  Agricultural Officer
Second Grade as from T15th Junme. 1978, h's secondment
to the temporary post of Agricultural Officer First Grade
as from 15th March. 1982, and his promotion to the per-
manent post of Agricultural Officer First Grade as from
15th November 1982, insread of the applicant s contran
to Iaw null and vo'd and with no legal effect.”

The Supreme Court by its indgment of the 16th Septenr-

* Such reasons apnear n the ralevant  runutes of the Commugniar
which are auoted at pn  2502-2503 post
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ber 1983, in recourse No. 74/82, reported as Georghios
Haris v. The Republic (1983) 3 C.L.R. 995, annulled thc
decision of the respondent Commission. by which Andreas
Tacovides, interested party in that recourse also, was se-
conded as from 15th June, 1978, to the Temporary (De-
velopment Budget) post of Agricultural Officer Second
Grade in the department of Agriculture.

The respondent Commission at its meeting of the 23rd
September 1983, in discharging its obligations to reinstate
things to the situation that existed before its aforesaid an-
nulled decision informed about it the said interested party.
Moreover, acting in accordance with an advice of the legal
services of the Republic given in a similar case decided
that the annulment of the aforesaid secondment affected
his subsequent secondment to the temporary post of Agri-
cultural Officer First Grade as from 15th March, 1982,
as well as his promotion to the permanent post of Agricul-
tural Officer First Grade as from 15th November, 1982,
and decided to revoke its respective decisions. Consequ-
cntly the interested party reverted to the post he held be-
fore the judgment, that is the post of Assistant Agricultural
Officer, which was renamed on 1st January 1981 to Agr:-
cultural Officer and informed the interested party accor-
dingly.

In the meantime the Attorney-General of the Republic
filed an appeal against the aforesaid first instance judg-
ment of this Court which the Ful! Bench dismissed, how-
ever, on the 24th January 1985. This judgment is reported
as the Republic v. Georghios Haris (1985) 3 C.L.R. p.
106.

in response to a request of the respondent Commission,
the office of the Attorney-General advised the respondent
Commission by letter dated 25th February 1985, Appendix
2, that they should re-examine the matter on the basis of
the facts which existed at the time of the annulled deci-
sion. Moreover it advised that at the re-examination in
compliance to the annulling decision of the Supreme Court,
the respondent Commission should:

“(a) consider that from the point of view of qualifica-
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tions the applicant and the interested party were
equal (pp. 8 and 9 of the judgment);

{b) ignore the confidential reports of the applicant
for which the Court decided that they were the
product of bias against him;

(c) consider that the pla.n statement of the Head of
the Department that the applicant ‘on the totality
of the criteria is better’ than the interested party
constitutes a reasoned recommendation (p. 12
of the judgment), a fact which, however, does
not prevent the Commission to invite the Head
of the Department to give further and bettcr par-
ticulars on his view as to which of the two of-
ficers is better since in the same judgment (p.
5) the Court clearly explains what constitute:
‘recommendations’ in accordance with Sectior
44(3) of Law Neo. 33 of 1967.7

For the sake of convenience 1 shall quote herein the re
levant passages referred to in the aforesaid advice as rc
ported in the Cyprus Law Reports giving the corresponding
pages thereof.

Republic v. Haris (1985) 3 C.L.R. p. 106:
(a) Page 115:

“In Myrianthi Hji foannou v. The Republic, (1983
3 C.L.R. 1041, a Full Bench case, in delivering the
unanimous judgment of the Court, I said:-

‘Possession of academic qualifications addit ona
to those required by the scheme of service, whici
are not specified in  the scheme of service, as a
advantage, should not weigh greatly in the mind o
the Commission whn should decide in selecting th
best candidate on the totality of the circumstance
before them.’

In this case, however, having regard to the qualifi
cations of the respondent and the interested party, »
are of the view that their qualifications are equal ur
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the interested party was not super.or.”
(by Pages 117-118.

“Triantafyilides, P., in Christon v. The Republic
(1980) 3 C.L.R. 437, at p. 449, observed:-

"The lack of impartiality by public ofiicer A
against public officer B must be established. with
sufficient certainty. either by facts emerging from
relevant administrative records or by safe inferences
to be drawn from the existence of such facts.’

From the administrative files before us we safely
infer, as the trial Judge did, that the reports of A-
grotis for the years to which the Commission d'rected
its mnd on 21.10.81 and on which they based the
sub judice decision are tainted with bias.

The trial Judge said the following about rthese re-
ports:-

‘As tegards the confidential reports of the appli-
cant for the vears 1975 and 1976, 1 shall confine
myself in saying this much: they have created an
unsatisfactory state of affairs rendering their value
next to nil: no administrative organ can depict there-
from with the required certainty the real picture
of the merit of the candidate concerned.

As aga'nst this confused and unsatisfactory mau-
terial presented by the aforesaid confidential re-
ports the P.S.C. had before it the clear recommen-
dations of the Director; in the circumstances it was
not open to it to disregard them as they had no
other solid soil to step on; in view of the above !
cannot swhscribe, with respeet to their reasoning.’

We share the view of the trial Judge. The reports
for the years to which we have referred are nullified
for the reasons we have endeavoured to explain and
which emerge clearly from the file.”

Whilst here, nseful reference may be made to what the
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respondent Commission stated in its minutes Appendix 3,
about this point:

“At the comparison of the merit of the iwo candi-
dates the Commission did not take into comsideration
5 the confidential reports on Haris for the years 1974,
1975, 1976, which in accordance with the decision
of the Supreme Court were the product of bias.

The Public Service Commission on the basis of the
totality of the confidential reports of the cand.dates
10 (without naturally taking into consideration the afore-
said reports on Haris), considered that Iacovides pre-
sents evident superiority as against Haris.”

Then it goes on to give a detailed analysis of their
comparison as evidenced by the confidential reports

15 (cy Page 117.

“In the present case the Comm’ssion had the op-
portunity of hearing the rcasoned recommendations of
the Head of the Department, They disregarded them
without due reasoning und the trial Judge rightly .n-

20 nulled the decision for the promotion/secondment in
respect of interested party Iacovides.”

Page 112.

" *‘Recommendations’ in the context of this section
has to be g'ven its populur meaning rather than taken
25 as being used in any narrow legal or technical sense.
It carries with it the duty on the Head of the Depart-
ment to give a description of the merits of the candi-
dates and by comparing their respective merits and de-
merits to suggest who is more qualified for the post.
30 He has to make an assessment of the suitability of
every candidate on a consideration of all factors re-
levant to his merits, qualifications and seniority. and
then make a comparison of the candidates by re-
ference thereto—{Evangelou v. The Republic, (su-
35 pra); Georghios Gavriel v. The Republic. (1971) 3
C.L.R. 186, at p. 199: Mvyrides & Another v. The Re-
public. (supra)).
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The recommendations of a Director, when hc gives
reasons for such recommendations, are subject to ju-
dicial review by this Court. The Commission, ceriain-
v, is not a rubber-stamp of the recommendations of
the Director but it should not lightly disregard them
as :f they decide not to act in accordance with such
recommendations, they have to give specific reasons
for so disregarding them and such reasons are sub-
ject to scrutny by the administrative Court—(See, in-
ter alia, Protopapas v. The Republic, (1981) 3 C.LL.R.
456).”

The respondent Commission at its meeting of the 12th
March, 1985, (Appendix §) in the light of the judgment
of the Supreme Court—the relevant passages from which
have already been quoted above—and the aforementioned
fegal advice, proceeded to re-examine the matter. For that
purpose it summoned before it Mr. Avraam Louca, Di-
rector of the Department of Agriculture as from Ist Au-
gust 1976, and the Acting Director-General of the Mini-
stry of Agriculture and Natural Resources, as from 1st
February, 1985.

The Commission having heard the views of Mr. Louca,
examined all the substantial elements as at the material
time and on the basis of the established criteria in their
totality (merit, qual’fications, seniority) considered that the
interested party Andrcas Tacovides was superior at the ma-
terinl time to all other candidates and decided to second
him as the most suitable to the Temporary (Development
Budget) post of Agricultural Officer Second Grade re-
trospectively from 15th June 1978, that is the same datc
as from which his secondment which was annulled by the
Supreme Court, had been made.

After th's decision the respondent Commission 1e-
>xomined ail the questions of his subseguent promotion by
secondment 1o the combined post of First Grade and de-
;ided by wvirtue of the proviso to section 44(1)(a) of the
Public Service Laws and in accordance with the General
Jrders of the Council of Ministers, to promote him by
neans of a secondment to the temporary post of Agri-
sulure Officer. First Grade retrospectively from the 15th
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March, 1982, that is the samc date as from which fis
promotion on secondment had been made and which was
later revoked hy the respondent Comimission by its decision
of the 23rd September 1983,

Subsequent to the above the question arose of the re-
examinaticn and the filling of a permanent post of Agri-
cultural Officer. First Grade which had been filed toge-
ther with six other posts at the meeting of the responden
Commission of the 4th November, 1982, which had be-
come vacant as a result of the decision of the respondent
Commission, dated 23rd September 1983, by virtue of
which the promoticn of the interested party to that post
had becn revoked. The respondent Commission examincd
all relevant materiul from the File for the Filling of the
post as well as the personal files and the confidential re-
ports of the candidates and also took into considerat on
the concluscns of the departmental Board and the views
and recommendsztions that the Director of the Department
of Agriculture had then expressed.

The Cemmission  having taken into  consideration  all
the material elements before it considered on the basis of
the cstablished criteria in their totality (merit. qual‘fication.
sen‘ority) that the interested party was superior to all other
candidates and decided to promote him as the most suitable
to the permuncnt (Development Budget) post of Agricai-
tural Officers First Grade, in the department of Agricul-
ture retrospect'vely as from 15th November !982. that i
on the same date from which he had been promoted and
which had been revoked by the aforementioned decision of
the respondent Commission.

The aforementioned is taken from the relevant minutes
of the respondent Commission of the 12th March. 1985,
Appendix 3.

It has already been seen  that the Full Bench of  this
Court concluded that both the applicant and the interesied
party had the add'tional qualification und none was su-
perior to the other in qualifications. In fact the respondent
Commission in examining the matter did stress this fact
in i's minutes.

2501



A. Loizou J. Haris v. Republic (19886)

Also the respondent Commission in compliance with the
judgment of the Court ignored completely the confidential
reports which were found by it, to be tainted with bias.
In its relevant minutes at p. 10 of Appendix 3. as clearly
seen from the relevant passage quoted earlier, it explicitly
states that it did not take into consideration the confiden-
tial reports on Haris for the years 1974, 1975, 1976.

As regards the comparison then made on the basis of
the rest of the confidential reports the minute reads as
follows: :

“The Public Service Commission on the basis of
the totality of the confidential reports of the candi-
dates (without naturally taking into consideration the
aforesaid reports on Haris), considered that Iacovides
presents evident superiority as against Haris. More
concretely since 1969 when these two officers were
promoted to the post of Agricultural Officer, it is
observed that with the exception of the first year when
Haris was superior slightly, with a grading of 4-4.2
as against 2-5-3 of Iacovides, the remaining years Ia-
covides was continuously superior. In 1970 he had
slight superiority 2-8-2, as against 1-7-2. During the
next three years, 1971. 1972, 1973, the superiority
of Tacovides as against Haris was evident. For the
years 1974, 1975, 1976, the confidential reports
for Haris are not taken into consideration and so no
comparison is made. For 1977. the two candidates
had about the same confidential reports with Iacovi-
des, however, slightly superior. More concretely his
grading was 4-6-0, whereas that of Haris was 3-7-0.
The Commission has now before it and the reports
for 1978 which are of equal merit with slight superior-
ity of Haris. More concretely in them Haris has a
grading of 7-3-0 as against 6-4-0 of lacovides. S°'nce,
however, the material time was May 1978, and they
cover the whole year they are taken only indicatively
into consideration.

The Commission further noted that Mr. Louca him-
self contributed to the preparation of the last confi-
dential reports both for Haris .and Tacovides,
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The Commission has of course before it the state-
ment of Mr. Louca that Haris was a better off'cer
than Tacovides. This view. hcwever. of Mr. Loucu
was based. as it appears from what he himself said
on the period as from lst Awvgust 1976 when he us-
sumed duties for the first time at the Department of
Agriculture when he was appeinted Director. until
the material timc. Before thut he was serving n  an-
other section. It must on the other hand be noted that
Mr. Louca himself. adopted as a countersigning  of-
ficer the assessment of the reporting officer for Taco-
vides for the vear 1976. which was in all respects valid.
in accordance with which Tacovides was ‘excellent’ on
nine out of ien iems and ‘vern good’ on the other.
Of course it is not permissible to take into consider:-
tion in accordance with the iudgment of the Supreme
Court the teport on Haris for the  same vear and in-
deed it is nor taken at al inte censideration by the
Commission. Alse on the follow'ng vear. 1977, Mr,
Louca. as 3 countersigning officer adopted the assest
ment of the reporting officer  (different  from  thar ol
the previgus years) in accordance with which Tarovi.
des was excellent” on four items of the grading  and
very good’ un six items,

That same year 1977, Mr. Louca acting as reporhng
and eountersigning officer graded Haris as ‘excellent’
on three items and ‘very gcood’ on seven. Although the
Commission in accordance with the judgment of the
Court does not take into consideration the contiden-
tia' reports on Haris for the years 1974, 1075 1076
and so no comparison whatsoever ts possible for this
period, vet it does not omit to note that  Tacovides
had during thase years alse. high confidential reports.
a fact which confirms that he had sieady  high per
formance in his service.”

The afcresaid pussage speaks for -iself and there iy very
little to be added by mie. except to highhight the statement
contained there'n that the reference o the -reporty for (he
intcrested party Tacovides for the years 1974 10 1976 wus
made as indicating his steadv Dbich performance. Further-
more in this extract one can find the cogent reasoning that

1503



A. Loizou J. Haris v. Republic {19886)

it had to give for disregarding the recommendation of thc
Head of the Department in add‘tion of course to what is
stated in other parts of its minutes. In a way satisfy'ng the
principles laid down by a line of authorities.

As regards the seniority of the applicant and the intere-
sted party, the respondent Commission notes that Haris is
senior by eleven months, his seniority, however, emanating
from the fact that he entered first in the service from the
interested party and goes on to say that “on the other hand
material is the fact that these two officers had parallel
evolution in their service; they were apponted together
from month to month in the permanent post of Assistant
Agricultural Officer as from 1st October 1966 and later to
the permanent post as from 1st June 1969.

On the basis of the above, the Commission considered
that the seniority of Haris vis a vis Iacovides is not such
as possibly to reverse the general picture of evaluation of
the candidates as it emerges from their confidential reports.”

In this passege there is the reasoning of the respondent
Commiss‘on for ignoring the applicant’s senijority, relying
in coming to that conclusion on the overall picture of the
candidates regarding their merits as same emerges from
the confidential reports.

It is clear from the aforesaid that the sub judice decision
was recasonably open to the respondent Commission and
that it could on the material before it reach the conclusion
it did. It is a duly reasoned decision and there is no defect
which would have been a ground for its annulment.

For all the above reasons the recourse is dismissed but
in the circumstances there will be no order as to costs.

Recourse dismissed.
No order as to costs.
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