3 CLR,
i986 January I

[A. Loizou. 1]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

ALEXANDROS PANTAZIS,

Applicant,
v.
THE REPUBLIC OF CYPRUS, THROUGH
1. THE PUBLIC SERVICE COMMISSION,
2. THE CHAIRMAN OF PUBLIC SERVICE
COMMISSION,
Respondents.

{Case No. 117/84).

Administrative Law—Annulment of an  administrative act—
The obligation of the administration to comply with the
annulling decision—Scope of such obligation—Constitution,
Article 146.5—General Principles of Administrative Law

8 as evolved in continental countries (Greece, France and
Germany) govern the obligation under Article 146.5.

Public Officers—Promotions—Promotion of applicant in 1978
followed by another promotion in 1979 and a further pro-
mation in 1981—First of said promotions annulled by the

18 Supreme Court—In compliance with its  obligation to
comply with the annulling decision, the respondent com-
mission correctly ‘“revoked”’ the second and third promo-
tions so as to restore the position as it was before the
annulled decision was taken—Such revocation is not a

15 revocation in the ordinary sense and, therefore, it is not
governed by the principles applicable to revocation of
lawful adminisirative acts—Notwithstanding that the appli-
cant in the recourse impugning the first promotion, had
also impugned by another recourse the second of the above

20 promotions, but later withdrew the same, the revocation
of second and third of the said promotions did not violate
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the doctrine of Res Judicata—Decision 4213{79 of the
Greek Council of State not followed.

Natural Justice—Right to be heard—Rule applicable in pro-

ceedings of a penal or disciplinary matter, but not in res-
pect of purely administrative inatters.

Constitutional Law—Constitution Article [146.5.

The applicant was promoted as from 1178 io the
Permanent {Development Budget) post of Senior Surveyor
in the Department of Lands and Surveys. He was further
promoted as from 15.5.79 to the post of Lands Officer
Permanent (Development Budget). and as from 1.12.1981]
to the post of Land Officer 1st Grade (Surveys)—Perma-
ment (Ordinary Budget).

The first of the above promotions was impugned by a
recourseé to this Court (Recourse 499/80). This recourse
was successful and as a result the said promotion was
annulled (see Koufettas v. The Republic (1983) 3 C.L.R.
1252, upheld by the Full Bench in Revisional Appeal 358
(1985} 3 C.L.R, 1950),

It should be noted that the second of the above promo-
tions of the applicant had been challenged by wo recourses.
namely recourse 113/81 filed by the applicant in recourse
499/80 and recourse 333/79 filed by another unstccess-
ful candidate. Recourse 333/79 was dismissed on the
ground that as the applicant had died his heir did not
possess a legitimate inferest to continue pursuing the re-
course (See Georghiou v. The Republic (1984) 3 C.L.R.
1571). Applicant in recourse 113/81, withdrew it on the
13.1.83.

After the annulment of the first of the ahove promo-
tions the Public Service Commission, acting on the basis of
the legal advice of the Attorney-General of the Republic
to the effect that the annulment of the promotion of an
officer carries along with it {(guunapaoupey) the subse-
quent promotions to higher posts and having also in mind
the obligation of the administration to reinstate matters
to the situation which was in force before the annulled de-
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cicion of the Commission was token, decided that the
said annulment carries along with it applicant’s two sub-
sequent promotions and that the applicant be notified that
he reverts to the post he was holding before he received
the first of the above promotions, i.e. the promotion to
the post of Permanent (Development Budget) Senior Sur-
veyor in the Department of Lands and Surveys.

As a result the applicant filed the present recourse.
His counsel submitted that the sub judice decision is null
and void on the following grounds, namely: a) The pre-
requisites for the revocation of lawful administrative acts
were not satisfied in the circumstances of this case, b)
The rules of Natural Justice had been violated because the
applicant was not given an opportunity to be heard be-
fore the sub judice decision to revoke the second and
third of his above promotions was taken and ¢} That the
sub judice decision was contrary to law as there has been
a res judicata as regards the second of the said promo-
tions,

Held, dismissing the recourse (1) The principles govern-
ing the revocation of lawful administrative acts do not
apply in case of revocation of an act in close link with
an act which was annulled as the obligation to comply
with the annulling judgment of the Administrative Court
prevails. The revoking act, being an indirect. but ne-
cessary consequence of the annulling decision, does ~not
constitute a revocation in the ordinary sense. If the prin-
ciples governing revocation of lawful administrative acts
were to be applied, there could be no compliance with
the annulling judgments of the Court.

(2) The rules of Natural Justice require that an oppor-
tunity be given to a party to be heard in proceedings of
a penal or disciplinary character. No comparable duty is
cast upon administrative bodies with regard to purely ad-
ministrative matters. '

(3) (a) In case 4213/79 the Greek Council of State de-

cided by majority that the administrative authorities must,
in discharge of the obligation to comply with an annulling
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decision, revoke the acts which are contrary to what was
decided by the Council and even those which had been
issued before the annulied decision. Such obligation, how-
ever does not exisi when as against the acts to be revoked
there had been filed by the interested party a recourse
for annulment in respect of which there has been a “re-
signation”.

{b) Unlike Greece where the jursdiction of the Council
of State and its powers are regulated by Law, no statutory
enactment has as yet been legislated in Cyprus and the
question of compliance to the decisions of the Supreme
Court is governed by Article 146.5 of the Constitution.
Inevitably the principles vpon which the obligation to
comply is governed must be the General Principles of Ad-
ministrative Law evolved in the continental countries
(Greece, France and Germany) and applied there and
elsewhere with such degrec of consistency as to render
them part of the science of Administrative Law.

In accepting the traditionally established position the
Court was guided by the way Article 146.5 is framed. The
ptinciple that the annulment of an act carries with it
subsequent acts in close link with it is a basic principle
of good administration. Furthermore in non-following the
majority decision in the said case of the Council of State

" the Court had in mind that it is not certain what is the
legal connotation of the word “resignation” in Greece and
whether it is the same or not with the “withdrawal” of a
recourse in our law.

There must be a differentiation between a res judicata
which covers only what is decided therein between the
parties and the obligation of the administration to comply,
which is much wider in its content.

Moreover the obligation to reinstate legality cannot be

thwarted by the action of anyone as it is a duty towards
all and in particular to all possible candidates.

Recourse dismissed.
No order as to costs.
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Cases referred to:
FKontemeniotis v. C.B.C (1982) 3 C.L.R. 1027;

Group of Five Bus Tour Ltd. and Qthers v. The Republic
(1983) 3 C.L.R. 793;

Morsis v. The Republic (1965) 3 C.L.R. I;

Decisions of the Greek Council of State in cases Nos.
1072/50, 1776/66, 4213/79, 3731/74.

Recourse.

Recourse against the decision of the respondents revok-
ing their decisions to promote the applicant to the Per-
manent (Development) Post of Lands Officer and to the
Permanent (Ordinary Budget) Post of Lands Officer 1st
Grade.

L. Papaphilippou, for the applicant.

R. Gavrielides, Senior Counsel of the Republic, for the
respondents.

Cur. adv. vult.

A. Toizou J. read the following judgment. By the pre-
sent recourse the applicant seeks a declaration of the Court
that the act or decision of the respondent Commission
dated the 31st December, 1983, by virtue of which they
decided to revoke their decisions by which he had been
promoted to the Permanent (Development) Post of Lands
Officer and to the Permanent (Ordinary Budget) Post of
Lands Officer 1st Grade, is null and void and of no effect
whatsoever.

The Attorney-General of the Republic, by letter dated
the 21st December 1983, (Appendix 1), sent to the res-
pondent Commission copy of the judgment of the Supreme
Court given in a previous case regarding the same officer,
reported now as Koufettas v. The Republic (1983) 3 C.L.R.
1252, by which the Supreme Court annulled the decision
of the respondent Commission, by which the present appli-
cant had been promoted as from 1st January 1978, to the
Permanent (Development Budget) post of Senior Surveyor
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in the Department of Lands and Surveys. The relevant
minute of the respondent Commission of its meecting of
the 30th December, 1983. Appendix 3, reads as follows:

i

After the annulment by the Supreme Court of the
promotion of Alexandros Pantazis to the post of Senior
Surveyor in the Department of Lands and Surveys,
the Commission acting on the basis of the legal advice
of the Attorney-General of the Republic under file
No. 34/61/63 and dated 21st June, 1980, which was
given in a previous similar instance regarding the
same officer and in accordance with which the annul-
ment of the promotion of an officer carries along with
it (cupnapacuper) the subsequent promotions to higher
promotion posts and having also in mind the obliga-
tion of the administration to reinstate matters to the
sitwation which was in force before the decision of
the Commission was annulled, decided:

(a) That the annulment of the promotion of Alexan-
dros Pantazi to the post of Senior Surveyor in
the Department of Lands and Surveys carries
along with it (oupnapaolpel) also these subse-
quent promotions to the higher posts of Lands
Officer Permanent (Development Budget)—from
15th May 1979, and Lands Officer, 1st Grade
(Surveys)—Permanent (Ordinary Budget)}— from
the 1st December, 1981 and

(b) That the Officer be notified in writing that he
reverts to the post at which he was serving be-
fore he was promoted to the Permanent (Deve-
lopment Budget) Post of Senior Surveyor in the
Department of Lands and Surveys. The notice to
be communicated also to the appropriate Au-
thority.”

Copy of the letter with which this decision was commu-
nicated to the applicant is attached both to the application
and to the opposition, (Appendix 4).

The legal opinion referred to above (Appendix 2) is as
follows;
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“I refer to your letter under No. LSD 203/77 and
dated 18th June, 1980, in which you asked me if the an-
nulment by the Supreme Court of the promotion of Mr.
Pantazis to the post of Senior Surveyor affects his
subsequent promnotion to the post of Lands Officer
and consequently the legality of the composition of
the Departmental Board in which Mr. Pantazis parti-
cipates on account of the fact that he holds the post
of Lands Officer.

I am of the opinion that the reply to the above
question must be in the affirmative as the promotion
of Mr. Pantazis to the post of Lands Officer has as
a direct basis the act which was annulled by the
Supreme Court, that is his promotion to the post of
Senior Surveyor and consequently participates in the
defects of this act (see F. Vegleri, The Compliance of
the Administration to the Decisions of the Council of
State, 1934 edition pp. 103 - 106).

E. Kyriakapoullos in his Textbook Greek Admini-
strative Law, 4th Edition Volume C, p. 155 states
the following:

‘The obligation of the administration to exact com-
pliance to an annulling judgment given on an executed
already act, consists of the elimination of its results,
that is in the reinstatement of the previous real situa-
tion. The obligation of the administration for compli-
ance is not confined only to the taking of the ne-
cessary administrative measures for immediate execu-
tion of the annulling judgment but imposes immedi-
ately on the administration the duty, that by executory
administrative acts it reinstatcs matters to the legal
situation as it was before the annulled act. For th's
purpose the administration is obliged to revoke also
every act which is in close connection with the an-
nulled one.’

Also in foot-note 58, of the same page of the afore-
said text-book it is stated:

‘Nor is it permitted to enforce or continue enforcing
the acts issued on the basis of the annulled ones’”
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The authorities from which the aforesaid principles arc
discerned. set out in foot-note 52 - 53 arc the same as those
to which ¥ shall be immediately referring.

To the above authorities relied upon by thc Attorney-
General of the Republic there are some more to which
counsel for the respondents has referred me. The first one
is from The Supplement to the Case Law of the Council of
State (1935-1952) Vol. | at p. '35 paragraphs 38335,
3856 which read:

«3855 - Eic ouppdpguwalv Npoc GKUPWTIKAY  anoQaaciv
Tou 2.T.E. n Awiknoic unoxpeouta: va avakaAéon ko
naoav npdfiv Teholoav ev oTsviy ouvbEcuw npoc TRV
axupwBeiocav, iva enavagépn Ta npaypara eiIc TNV npo
Tne ekddozwe Tne akupwdeione npdfewe xardoraoiv,
2309 - 2320, 2326, 2328, 2330/46, 1072/50.

3856- .. n & avoxAnTikA npafic §ppeocos, QAN avo-
ykaia guvénela Tnc akupwrnkhig anogpdoewc, dev ano-
Tehei avaxkAnalv kara v Kovlly évvola 31" 6 kol Sia Ty
vopiudTATA TG Bev anarteital va ouvTpEXwWOIV QI OU-
glgorikai npoc avakinoiv SioiknTikAe npaEewe npoi-
noBéaeic kar TnpnBA n oxeriky Oradikaoia, 1072/50.»

In English they are as follows:

“3855.- In compliance to the annulling decision of
the Council of State the Administration is bound io
revoke also every act being in close link with the an-
nulled one in order to reinstate maiters to the situation
as it was before the annulled act, 2309-2320, 2326.
2328, 2330/46, 1072/50.

3856.-.... the revoking act, indirect, but necessary
consequence of the annulling decision, does not con-
stitutc a revocation in the ordinary sense, hence for
its legality it is not essential that there should exist
the substantial for the revocation of an administrative
act prerequisites and observe the relevant procedure,
1072/50.”

In an article by Themistoclis Tsatsos, published in
“Themis” (Year N’) entitled, “The Obligation Cast on the
Administration for Compliance to the Decision of the
Council of State”, it is said at p. 115:
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«AnAadn evdéxeral va sivar n npoc CUHPOPPWOIV U-
noXpéwoic EUpUTEPA TOU DEDIKQOWEVOU, NTOI va apopa
npoowna, we NpPoc Ta onoia dev upiotatal Sedikague-
vov, 1Biwg ooakic ocuvTpéxel nepintwaic ka® fv n oup-
HopQwoIC anaiTel gvépysiav ] nopdAeipiv napé pn o1
abikou apxAc, ahAd kar avT.oTPoOPwe va ugioraTa Ber
Sikaopévov EV ox£0El npoc Npdowna Hn Npoc ouppdcp-
Qwolv undxpea, diwe oodkic unfiplav Tpivor Hradixor
napepBdaviec A Tpiravakogavtee Tnv exkbofe'aov aro-
Ppaaciv.

TeAoc n npoc cUUHOpPWOIV UNOXPEWCIC €ival NOAAG-
KIC EUPUTERPA Tou JediIkaopévou wC NPoc TO REMEXO-
gEVO oadaxic anairgitTal BeTIKA npoc TOUTO CVEpyE'D.

Eic 7o 3edikaopévov eUnEpIEXETAl povov, 0,71 éxel o
nogacio®n. Erc tnv unoxptwoiv dpwe  TNC HOIKACEWS
va oupuoppwd npoc TNV OkupwTikAy  andgaciv  Tou
ZupbBouAiou Tnc Enikpateiac dev epnepiExeTal povov 0
unoxpéwoic va AGBn adtn we Sedopévov o,11 KAl ONWC
Ekpivev n anogaoic, ahAd kal va evepyion, 6,71 andi-
Teital kai va napaAsiyn ¢,11 avriBaiver epelha sic TNV
GUYKEKPIHEVNV MPAYHATONCINCIV TOU  OKONOU TNC EM-
Taync, £veka napafdoswe tne onoioc n npooBinBsioa
npatic nkupwBn 1 ansppipdn Tuxdvy N aitnoic  aku-
PUOEWC.»

In English it reads:

“That is, it is likely that the obligation for com-
pliance to be wider than res judicata, that is to refer
to persons, for which there does not exist res judicata
‘especially when there exists an instance for which
the compliance demands, act or omission by a non-
litigant organ, but also the reverse to exist res judi-
cata in relation to persons not bound for compliance
especially when there existed third parties taking part
or intervening or who stopped the judgment delivered.

Lastly the obligation for compliance is much wider
than res judicata as regards its content whenever 0
positive action for it is demanded.

Only what was decided is contained in the res ju-
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dicata. In the obligation of the administration to
comply with the annulling decision of the Council of
States there is contained not only the obligation to
take for granted what and as it was decided by the
judgment, but also to perform what is commanded S
and to omit what is contrary thereafter in the definite
realization of the purpose of the command on uaccount
of the violation of which the chaflenged act was an-
nulled or the application for annulment was dis-
missed.” 10

Furthermore in Themis (supra) foot-note 1, at p. 116,
it is also stated that:-

«{1) H avéxAnoic Twv npafewv, a cnoiat ortnpilov-
Tal gic akupov npdafiv Tne dioknoswe, anoteAei TNV a-
vaykaiay ouvénewav Tnc yevougvne uno  Tou 2upBou- 15
Aiou tne Enikpateiac ekt apxnic, xab’ Av akupwBei-
onc npdfewe TIvoC aKUpwTEQE  TUYXAVOUOo! Kal ai €I
TagTnv ornpilopeval, wc e@efAc eoTepnuévar vouipou
epeiopartoc. BA.  OA 20/1934, 33/1934, 15/1934,
121/1934, B'508/1934. OA. 588/1934, 724/1934 880/ 20
1934, 942/1934. 186/1935.»

In English it reads:

“(1) The revocation of the acis which are based on
the null act of the administration, is a necessary con-
sequence of the principle, accepted by the Council of 2§
State by which upon the annulment of one act they
are capable of being annulled and those based on it.
as being thereafter devoid of a lawful basis. See Full
Bench 20/1934, 33/1934, 15/1934, 121/1934,
B’ 508/1934, Full Bench 588/1!934, 724/1934, 8§80/ 30
1934, 942/1934, 186/1935.”

I was referred also to “The Consequences of the Annul-
ment of Administrative Acts vis-a-vis the Administration”
{1980) by Demetra Kontoyiorga-Theocharopoullon where
the topic is dealt at length in pages 133-145. I shall only 35
quote from page 143 where it is stated:-

«AnAadn, c1IC OUPHOPPWOIV NPOC OKUPWTIKAV dandQa-
gwv Tou akupwTikot dkactod n Aoiknoic unoyxpeolTal
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va avakahéon kar kaBe aAAnv npafiv teAolocav €v oOTe-
vy guvdbéouw npoc Tnv axkupwBeicav,

H 8e avakinmiky npafc, avaykaia ouvengia Tne  o-
KUDWTIKAC anogdaceswe, Bev anoTeAel avakAnow Kara
™mv Koy évvolav, d1a Tolto Kal dia TRV vopiwotnTé
Tnc Bev anaITEiTal va OuvTHPEXOUV Qi ouolaoTikal npoc
avakhnowv dwoiknmikic npakewe npoilinoBéoeic, olGte va
TTNENOAR n oxenxy Diadikagia.»

In English it reads:

“That is in compliance to the annulling decision of
the annulling Judge, the Administration is obliged to
revoke and every other act being in close link to the
annulling one. .

And the revoking act a necessary consequence of
the annulling decision does not constitute revocation
in the ordinary sense, hence for its legality it is not
required that there should exist the substantial for the
revocation of an administrative act prerequisites nor
the relevant procedure to be observed.”

By way of a foot-note to the aforesaid passage which
merely repeats the principles earlier referred to, reference
is made to two decisions of the Greek Council of State,
namely Decisions No. 1072/50, 1776/66. Foot-note 66,
however, invites a comparison of those decisions to Deci-
sion No. 4213/79 by which it was decided that such obli-
gation does not exist when as regards those acts to be re-
voked there has been pursued by the interested party an
application for annulment which he abandoned (odToc
napntABn). I shall be dealing with this decision at some
length later in this judgment but before doing so I find it
convenient at this stage to deal with some other grounds of
Law relied upon on behalf of the applicant.

1t was one of the arguments of learned counsel for the
applicant that it was not possible to revoke the two suc-
cessive promotions because the general principles governing
the revocation of lawful administrative acts should apply
and in the circumstances of the particular case their prere-
guisites were not satisfied. The simple answer to this conten-
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tion is that in the casc of revocation of acts being in close
iink with the annulled onc in compliance to an abpnulling
judgment of the Administiative Court, the principles go-
verning the revocation «f administrative acts do not apply
as the obligation to comply prevails. This is clearly born
out from the Decicion of the Greek Council of State 1072/
50 alrcady referrcd to in this judgment in which it was
held that the revoking act being indirect, but-necessary
consequence of the annulling decision, does not constitute
a revocation in the ordinary sense, hence for its legality
there arz not required all the substantial for the revocation
of an admintstrative act prerequisites and the relevant pro-
cedure need not be followed. In fact if these principles
were to be applied there could be no compliance with the
annulling judgments of the Court. (See Conclusions of the
Case Law of the Greek Council of State p. 200, Theocha-
ropoullou (supra) p. 143, Decision 3731/74, at p. 4770
and Supplement of the Case Law of the Greek Council of
State 1953 -1960 Volume A-K p. 218, paragraph 3348.

Another point that may briefly be disposed of is the
one referring to the violation of the Rules of Natural Justice
in the sense that the applicant was not given the opportunity
to be heard before the sub judice decision to revoke the
subsequent acts of promotion was taken. The matter is well
settled by the judgment of the Full Bench of this Court in
Kontemeniotis v. C.B.C (1982) 3 CL.R. 1027 in which it
was held that the Rules of Natura! Justice require in Law
that an opportunity be given to a party to be heard in pro-
ceedings of a penal or disciplinary character and that no
comparable duty is cast upon administrative bodies with
regard to purely administrative matters.

This principle was followed inter alia in the Group of
Five Bus Tour Lid., and others v. The Republic (1983) 3
C.L.R. 793.

I come now to what I consider the main issue in this
recourse. This relates to the litigation in relation to the
subsequent promotion of the applicant and its outcome.
The relevant facts are these. The successful applicant in
Recourse No. 499/80—(Antonios Koufettas v. The Repit-
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blic (1983) 3 C.L.R. 1252, upheld by the judgment of the
Full Bench in Revisional Appeal 358 delivered on 19th
September 1985)*-—had filed Recourse No. 113/81
challenging therchy the subsequent premotion of the present
applicant as from the 15th May, 1979 to ths permanent
post of Lands Officer which he withdrew on the 13th
January. 1983, Also another unsuccessfu! candidate namely,
Evripides Gecrghiou filed Recourse No. 333/79, seeking
thereby the annulment of the same decision of the res-
pondent Commission by which it promoted the interested
pariies A. Kotsonis and A. Pantazis to the permanent post
of Lands Officer as from the 15th May, 1979 which was
dismissed on the 30th August 1983 by the judgment of thc
President of this Court. This case is reported as Georghion
v. The Republic {1984) 3 CL.R. 1571. The ground for its
dismisszl was that, as that applicant had died whilst the
Recourse was still pending, his heir and son did not posscss
a legitimate interest of his own entitling him to continue
pursuing the Recourse.

Tt was argued that as a rcsult of this situation the revo-
cation of the subsequent promotions was contrary to Law
as there has been a res judicats and consequently the res-
pondent Commission could not and ought not to revoke the
said act which was challenged by these two recourses.

T am grateful to counsel for the applicant for making
readily available a copy of Decision 4213/79, of the Coun-
cil of State to which T have alrcady referred. That applica-
tion was originally to be heard by a Bench of three Judges
of the Third Scction of the Council of State but it was in-
troduced by that Court for hearing by a Bench of five
Judges on account of the major importance of the issue
that arose. The facts of the case appear in the text and [
need not repeat them. The reasoning, however, of the De-
cision is as follows:

«Enedf katd To apB. 50 nop. 4 Tou M. A. 170/1973,
w¢ To0TO avTiKoTeoTddn S0 Ttou GpB. 30 Tou N. 702/
1977, a1 SromnTikai apxai déov eic ekTEAEOIV TG  EV
apB. 95 nop. 5 Tou ZUVTOYUOTOC UMOXPEWOEWS TWV

* Reported as Republic v. Koufettas in (1986} 3 C.L.R. 1950,
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OUPPOPPWOEWE NPOC TAC OKUPWTIKAC — ONoQAceIc Tou
ZuuBouhdiou, Tnc Emxporeioc va ouppoppciviar B0
Bemikfic evepyeiac npoc TO NEPIEXOpEvVOV "N Ghogo-
oewe vou ZuuBouliou, cuvigrapdvnc £1¢ TNV AnoKOTd-
oraciv Tnc BiatapayBeionc &' Twv napavépwy npo-
Eewv n napoiciwewv voumdtnToc  onwc adrn Sian-
orouTar uné Tnc onogpdoewc Tou ZupBouliou e E-
nikpateiac Eic skTéAeoiv DE QUTAC TNC UNOXPEWGEWS
n Awiknoic ooeidel va avakaAéon Tac  avr Bérouc
npoc Ta und Tou ZupbBouhiou Tnc Emkoarciac kp Bev-
To npdfeic e Kar gkeivac akdun o onolar gixov £k-
508A npo Tne akupwfsione npdfewe i napoAsiyewe
Toialtn duwe unoxpéwoic dcv  ugiagratar  brav kard
Twv avokAntémv katd ta oveTépw npakswv eixev o-
oknBiy uné tou evd agepopévou  aitnoiIc  aKUPWOEWC,
49’ Ac dpwc uneBArBn napaitnoic Kard wnv  dnoyv
dpwe evoe ek TwV eXOVTWV  ANOQACIOTIKAY  WAPOV
ueAdv rou Aikdortnpiou n unoyxpfwoic Tnc Aroikfoewe
npoc anakaragraciv e vouipdétntoc,  £€xEl we  a-
vaykalay guvéngiav Ty avaxkAnoiv dAwv Twv napavo-
uwv npdEewv Tne, n unoxpiéwoic B¢ auth Sev Sovaral
va adpavll and TNV CUyKEKOWEVNY CUNNEPIPOPAY Twv
evdhiapepoutvey (edv fioknoav BnA  aitnoiv akupwoe-
w¢ A nopntibnoav and aoknBeicav kAn), &6m o-
noppéer an’ suBefac ex Tou Fuvrdypatoc kai tou Né-
pou

Eneidr, ev npokeipévw, kard TG npoaywyrfic Tou
napepBaivovroc eiIc avanAnpwTtiv  yevikov  BieuBuvrhv
ka1 Tnc napaAeigewc me AlokhRoswe va kpivn npoc
npoaywynv eic tov B8afpdv TolTov Tov airolvra, odrtoc
eixe aoxnosr tnv and 1941977 aqitnowv akupwoewe,
a@’ Ac Spwe napntiBn (npaxktikév napaithoswe 163/
1978). Kar’ axoAouBiav, n Aiwoiknowc, katd ta €ic v
nponyouptvny okéwiv ekTeBévra, dev napéheye ooer-
Aopévnv vopmpov Evépyelav, OTav, PETd TV  npopvn-
ofcioav un’ aoiBu 285/1975 akupwTikiAY andéQao Tou
ZupBouliou Tnc Enikpateiae, Sev enavérale tnv dAnv
Bigbikaalav fAmic anéAnke eic v npodywyfiv TOou no-
pegBaivovroc, Bia Tne koigEwe TOU @ITOUVTRG Npoc
npoaywyiv ka1 eviexouévwe ouykpigec Tou WE TOV
npoayBévra naoepBaivovra »
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In English it reads:-

“Whereas under section 50 para. 4 of P.D. 170/
1973 as same was replaced by section 30 of N. 702/
1977 the administrative authorities must, in discharge
of their obhgation under Article 95, para. 5 of the
Constitution for compliance to the annulling decisions
of the Council of State, comply by positive action to
the content of the Decision of the Council consisting
in the reinstatement of the disturbed by the unlawful
acts or omissions legality as ascertained by the decision
of the Council of State. And in the discharge of this
obligation the Administration must revoke the acts
which are contrary to what was decided by the Coun-
cil of State and also those which had been issued be-
fore the annulled act or omission. Such obligation,
however, does not exist when as against the acts to
be revoked in accordance with the above there had
been filed by the interested party a recourse for an-
nulment and for which there has been ‘resignation’
(nrapaitnoic). In the opinion, however, of one of those
members of the Court having a decisive vote, the
obligation of the Administration for reinstatement of
the legality has as a necessary consequence the revo-
cation of all its unlawful acts, and this obligation
cannot be made inactive on account of the concrete
conduct of those interested (if they filed, for example,
a recourse for annulment or ‘resigned” from a filed
one etc) because it emanates directly from the Con-
stitution and the Law.

Whereas in the present case, as against the promo-
tion of the intervener to deputy director-general and
the omission of the Administration to select for pro-
motion to that grade the applicant, he had fled as
from 19.4.1977 application for annulment, from
which, however, he ‘resigned’ (nopntifn) (minute of
resignation 163/1978). It follows in accordance with
the aforesaid reasoning that the administration did
not omit a due lawful action, when, after the afore-
mentioned annulling decision under No. 285/1975 of
the Council of State, it did not repeat the whole pro-
cess which resulted in the promotion of the inter-
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vener, by the selection of the applicant for promotion
and possibly comparing hiin with the promoted in-
tervener.”

-1 have quoted at some length from text-books and de-
cided cases so that the issue which is of paramonut im-
portance as the answer to it will regulate the obligation of
the administration in Cyprus for compliance to the deci-
sions of this Court given in the ecxercise of its Revisional
Jurisdiction under Article 146 of the Constitution, has to
be settled and I thought that it would be useful to do so.
so that if the case goes before the Full Bench they will
have, as far as I could be of help the maximum of the re-
levant material. '

Unlike Greece where the jurisdiction of the Council of
State and its powers are regulated by Law, no statutory
enactment has as yet been legislated in Cyprus and the
question of compliance to the decisions of the Supreme
Court in its revisional jurisdiction is to be found in pa-
ragraph 5, of Article 146 of the Constitution which pro-
vides that “any decision given under paragraph 4 of this
Article shall be binding on all Courts and on all organs
or authorities in the Repubic and shall be given effect to
and acted upon by the organ or authority or person con-
cerned.”

Inevitably the principles upon which this obligation s
governed must be the General Principles of Administra-
tive Law evolved, as said in the casc of Morsis v. The Re-
public (1965) 3 CL.R. 1, in the continental countries (i.c.
Greece, France and Germany) and applied there and else-
where with such degree of consistency and universal appli-
cability as to render them part of the science of Admini-
strative Law,

I must say that in accepting the traditionally established
nosition as enunciated in the numerous cases and com-
mented upon by the various authors and the reference also
by them to the approach of French Administrative Law, I
was guided by the explicit way in which paragraph 5, of
Article 146 of the Constitution is framed demanding in
clear and unambiguous terms compliance with the deci-
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sions of this Court by the administration. It commands
them to give effect to and act upon suci a decision and
no doubt the principle that the annulmeni of an act carries
with it all subsequent acts in close link with it is a basic
principle of geod administration and has to bz given effect
to the utmost, as without strict compliance there cannct
be effective judicial control of the administration. and re-
instatement of legality which it commands.

Furthermore in nonfollowing the majority view in the
aforesaid decision of the Council of State I had in mind
that it is not certain what the legal connotation in Greek
Law and in its procedure in particular, the term “resigna-
tion™ (paretisis) is and whether it is the same or not is the
withdrawal of a recourse in our law which to my mind
it does not by itself amount to abatement. It should not be
forgotten that when the applicant of recourse No. 113,81
withdrew same the law was generally accepted as herein-
above explained to be. In fact there must be made a dif-
ferentiation between res judicata which covers only what
it decided therein between the parties and the obligation
of the administration to comply. which is much wider as
regards its content. Moreover the obligation to reinstate
legality has a necessary consequence the revocation of
the subsequent acts in close link with the annulled one and
this cannot be thwarted by the action of anyone as it is
a duty towards all and in particular to all possible can-
didates.

It is not, however, without regre:, I should say. that I
dismiss the present recourse. The applicant has gone through
obviously tremendous strain, over a long period of years
through litigation. though apparently he is a duly qualified
officer. T am sure that ways will be found to do justice to
him whilst at the same time observe the principles of good
administration.

For all the above reasons the recourse is dismissed but
in the circumstances there will be no order s to Costs,

Reconrse dismissed.
Neo order as to costs,
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