3 C.LR.

{986 January 25
{A. Loizou. L}

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

TOURIST ENTERPRISES AXIOTHEA LTD..
Applicani.
v.

THE REPUBLIC OF CYPRUS. THROUGH
THE MINISTRY OF INTERIOR,

Resporndent.

{Case No. 276/84).

The Departinent of Lands and Surveys (Fees and Charges)
Law, Cap. 219 as amended by Law 31[76, sub-sections
X2} and 9(3)}—Transfer of immovable property by wav of
pift to a limited company registered under the Companies
Law, Cap. 113—Prerequisites for the refund of the trans-
fer fees—*Close Relations” in sub-section 9(3)}—The ex-
pression does not include relations by marriage {(other than
a spouse).

Words and Phrases: “Close Relations” in sub-section 9(3) of
the Department of Lands and Survevs (Fees and Charges)
Law, Cap. 219 as amended by Law 31[76.

The applicant is a limited company registered under the
Companies {.aw, Cap. 113. On the 4.1.79 five pieces of
immovable property were transferred by way of gift to the
applicant company by the co-owners of such property,
namely 1. Athina Savya Michael and 2. Michael Georghiou
Paraskeva, spouses 3. Antonis Michael Georghiou 4. An-
dreas Michael Georghiou and 5. Maroulla Georghiou Mi-
chael, children of the first two and 6. Antonis Polyviou
Antoniou, the husband of Maroulla Georghiou Michael.

On the date of the said transfer the shareholders of the
applicant company were 1. Michael Georghiou Paraskeva.
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2. Athina Savva Michael and 3. Andreas Michael Georghiou.

During the five year period from the date of the said
transfer Antonis Michael Georghiou, Maroulla Michael Ge-
orghiou and Antonis Polyviou Antoniou acquired shares
in the applicant company.

On 4.2.84 the applicant company invoking the provisions
of 5. 9(2) of Cap. 219 as amended by Law 31/76 applicd
for the refund of the whole amount (C£2,100) paid by way
of transfer fees for the said transfer of the 4.1.79. The
respondent refused to refund the whole amount, but ac-
cepted to refund an amount of £336.35 in respect of the
1/6th share of Maroulla Michael Georghiou in the proper-
ties transferred to the applicant as aforesaid.

As a result of such decision the present recourse was
filed. Counsel for the applicant company submitted that
the words ‘“close relatives” in s. 9(3)* of the said Law
Cap. 219 as added by Law 31/76) refer not only to blood
relations but also to relations by marriage and, that, there-
fore. the respondent wrongly considered that Antonis Po-
lyviou Antoniou was not a ‘“‘close relation™ to his parents-
in-law and his brothers-in-law.

Held, dismissing the recourse: (1) The expression “close
relations ... up to and including kindred of the third de-
gree” in s. H3) of Cap. 219 as amended by Law 31/76
is not defined in the said Law. However, if it is to be given
its ordinary and natural meaning such meaning can be
found in the Wills and Succession Law. Cap. 195 (s. 48
and the Second Schedule) being the only Law defining the
degrees of relationship. Moreover, section 9(3) pariicularly
specifies that spouses are to be included in the notion
“close relations”, since they are not ordinarily so. There-
fore, if there was a need to make an express provision as
to spouses, there was an even greater need to mention
other less closely connected relations by marriage. if the
legislature intended them to be included in the notion
“close relations”. In the absence of such specific provision
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* Sub-sactions 2 and 3 oi section 9 of Cap. 219 as amended by Law
31/76 are auoted at pp, 235-237 post
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the definition of -close relations” must be taken to be
as in Cap. 195,

(2) It follows thal since during the five year period
provided in s. 9(2) a person, who is not a close relative
of the applicant’'s other shareholders, acquired shares in
the company, the necessarv prerequisites of the section are
not satisfied,

Recourse dismissed.
No order as to cosis.

Recourse.

Recourse against the refusal of the respondent to refund
to applicant company the transfer fees collected f{or the
tranfer, by way of gift, of immovable property by the co-
owners of the property to the applicant company.

Chr. Georghiades, for the applicant.

Chr. Theodoulon (Mrs.), Senior Counsel of the Re-
public, for the respondent.

Cur. adv. vuit.

A, Lowizou J. read the following judgment. By the pre-
sent recourse the applicant Company sceks a declaration of
the Court that the decision of the District Lands Officer of
Paphos by which he refused to refund the transfer fees which
were collected on the day of the transfer of properties Re-
gistration Nos. 40780, 40781, 40782, 40784 and 39719
at Peyia, Paphos, as per Declaration of Gift No. D. 40/79,
is null and void and of no legal effect whatsoever.

The applicant is a limited company registered under the
Companies Law, Cap. 113. On the 4th January, 1979, by
a declaration of transfer by way of gift made at the District
Lands Office, Paphos, five pieces of immovable property
were transferred by the co-owners of the property, namely.
1. Athina Savva Michael and 2. Michael Georghiou Para-
skeva, spouses, 3. Antonis Michael Georghiou, 4. Andreas
Michael Georghiou and 5. Maroulla Georghiou Michael.
children of the first two and 6. Antonis Polyviou Antoniou.
the husband of the aforesaid Maroulla Georghiou Michael,
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all of Paphos, to the applicant Company. The amount of
£2,100.- was paid as transfer fees.

On the 4th February 1984, the applicant Company in-
voking the provisions of section 9(2) of the Department of
Lands and Surveys (Fees and Charges) Law, Cap. 219, as
amended by Law No. 31 of 1976, applied to the District
Lands Officer of Paphos to be refunded the aforesaid fees.
By letters dated the 22nd March, 1984 and 13th April,
1984, the respondent refused to refund the whole amount
paid but informed the applicant Company that only an
amount of £336.35 in respect of the 1/6th share of Ma-
roulta Georghiou Michael would be refunded because, as
stated in the aforesaid letter of the 13th April 1984:

“... Antonis Polyviou Antoniou who acquired
shares during the five years from the date of the trans-
fer (3.1.1979 - 3.1.1984) is the husband of the trans-
feror Maroulla Michael Georghiou and thus it is not
covered by the prerequisites to subsection 2 of section
9 of Cap. 219 and Law No. 31 of 1976.

As regards the share of the other transferors, the
fees are not refunded because they arc not covered by
the prerequisites to subsection 2 of section 9 of Cap.
219 and Law No. 31 of 1976 and in particular

a} share of Athina Savva Michael and Michael Ge-
orghiou Paraskeva; within the five years from the date
of the transfer (3.1.1979-3.1.1984), their son-in-law
Antonis Polyviou by their daughter acquired sharcs,
who is not considered their relation.

b) share of Andreas and Antonis Michael Georghi-
ou; within the five years from the date of the transfer
(3.1.1979 - 3.1.1984) Antonis Polyviou their brother-
in-law by their sister acquired sharcs, who is not con-
sidered their relation.

¢) share of Antonis Polyviou Antoniou; on the
date of the transfer the only sharcholders of the com-
pany were his in laws Michael Georghiou Paraskeva
and Athina Savva Michael and his brother-in-law An-
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dreas Michael Georghiou who are not considered his
relations.”

As against this decision, the present recourse was filed.

Relevant also are the following facts. On the date of
transfer the shareholders of the transferee. the applicant
Company were:

1. Michael Georghiou Paraskeva
2. Athina Michael Georghion
3. Andreas Michael Georghiou.

Athina Michael Georghiou (or Athina Savva Michael)
is the wife of Michael Georghion Paraskeva and Andreas
Michae! Georghiou is their son.

During the five years from the date of the transfer
(3.1.1979 - 3.1.1984) the following persons also acquired
shares in the applicant Company:

1. Antonis Michael Georghiou
2. Maroulla Michael Georghiou

3. Antonis Polyviou.

Antonis Michael Georghiou and Maroulla Michael Ge-
orghiou (or Maroulla Georghiou Michael) being children of
the aforesaid Michael Georghiou Paraskeva and his wife
and Antonis Polvviou (Antoniow) being the husband of
Maroulla Georghiou Michael—Attachment “C™ to the oppo-
sition is a statement verifying the above relationships.

Section 9(2) of Cap. 219 as added by Law No. 21 of
1976 reads as follows:

«Qodkic okivnroc Bioktnoio petabiBdderan eic evar-
peiav TnC onoiac Povor péToxol eival oiotdinote Twv
akochouBwv, nAtor Tou ueraBiBdacavroc Bikalonapoxou
KOl OTEVWMV OUYYEVWV autol, kai kab' oovifinote xpo-
vov npoodyetar eic Tov AweuBuvrAv IkavonoinTikd, Ko-
TG v kpiow autod, anédelfic Tou yeyovoToc 611, KO-
T4 Tnv Bidpkeiav nevraerioc and TAC nuepounviac Tng
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onAwoewe pstaBiBaoswe, A, eav Toladtn Eivar n ne-
pinTwaoic, pExpr Tne evroc Tnic npoavagepbBeionc nepr-
obou TuxOv BigAdocwe | ekkabapigEwc TRC €TAIpEIAC,
oudév npoownov GAAc Tou ucrabiBaoavroc dixawodoyou
KOl TWV QUTUV N ETEPWY OTEVWY CUYYEVWV autol -
nEKTNGEV 0lavBNAnoTE METOXAV TG ETaipeiac dGAhwe n
atia Bavarou, o AiuBuvine snioTEéPEr  £1¢ Trv £Tai-
peiav TO nogdv Twv KATAG TOV YPOVOV TNC dnA®oewc
perab:Baoswe enBAnBévrwy kol stonpaxBéviwy TeAwv
kal dikawuaTwy, PEIWHEVOV KOTA nocov igov  npoc 4
eni TOIC cKATOV TNG KATA TNV nuepopnviav Tnc npoo-
vagpepfeione SnAdoewe  wetaBiBdoswe - extempmpivac
afioc Tnc ueroBiBaocBeione axiviTou 1B10KTRGIAC .

In English it reads:

' *" “Whenever immovable property is transferred to a

company of which the only shareholders are any of
the following, that is the transferor and his close re-
latives and at any time is produced to the Director,
satisfactory. in his opinton, proof of the fact that,
during the five-year period from the date of the decla-
ration of transfer or, if such is the casc, until the
within the aforesaid period dissolution or liguidation
of the company, no person other than the transferec
(perabiBdoavroc Sikaiodoyou} and the same or other
closc relations of his acauired any sharc in the com-
pany other than by reason of death, the Director re-
funds to the company the amount of at the time of
the declaration of transfer imposed and collected fees
and charges, reduced by an amount equal to 4% on
the assessed value of the transferred immovable pro-
perty as on the date of the aforesaid declaration of
transfer”.

Section 9(3) of Cap. 219 as added by Law No. 31 of
976 provides as follows:

(3} "Awa Touc okonoic Twv edagiov (1) kar (2)
oTEVOC auyyevAc ev Ox£0El npoc npdownov TI onuaives
Tov fi TAv obluyov auTol kal ouyyeveic autod pEXm kol
Tou Tpitou BaBuol ouyyeveiacs.
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And in English

“For the purposes of subsections (1) and (2) close
relations in connection with any person means his or
her spouse und his relatives up to and inciuding
kindred of the third degree.”

It has been argued on behalf of the applicant Company
that it was entitied to the refund of the transfer fees be-
cause the persons who acguired shares in the company.
other than its original shareholders during the five years
following the date of the declaration of transfer, come
within the notion cf close relatives to be found in subsection
(3) of section 9, in that the words “close relatives” do not
only refer to blood relations but also to relations by mar-
riage. Thus it was argued, the said Antonis Polyviou An-
toniou comes within the above notion of close relatives by
virtue of his marriage to Maroulla Georghiou Michael.

On the other hand counsel for the respondent has argued
that the said Antonis Polyviou Antenion being the husband
of one of the shareholders does not come within the notion
of close relatives because such docs not include relatives
by reason of marriage. The expression “close relatives up
to and including kindred of the 3rd ‘degree” contained in
section 9(3) is not defined in Cap. 219 or Law No. 31 of
1976. If, however, it is to be given its ordinary and natural
meaning. this can be found in the Wills and Succession Law
Cap. 195, section 48 and the Sccond Schedule. being the
only law defining the degrees of relationship. d

I agree with the contention of counsel for the respon-
dent. If the intention of the legislator was that a different
meaning should be given, then it would have been provided
so expressly. Moreover it particularly specifies that spouses
are to be included in the notion of close relatives, since
they are not ordinarily so. Therefore since it was required
to make a particular provision in respect of spouses, there
is an even greater reason to have made such a provision
also in respect of other relations by marriage who are less
closely connected. Consequently since the law itself does
not include such provision which would have shown an
intention to the contrary, then the definition must be taken
to be as that in Cap. 195.
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In other words since the prerequisite of the section is
not satisfied, that is a person acquired shares in the appli-
cant Company during the period of five years from the
date of transfer, who is not a close relative of its share-
holders, otherwise than by devolution on death, the appli-
cant Company is not entitled to a refund of the fees and
charges paid at the timc of the transfer less 4% of the
assessed value of the transferred property as on the date
of the transfer.

For the above reasons this recourse must fail and is
hereby dismissed, with no order as to costs.

Recoitrse dismissed.
No order as to costs,
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