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IN THE MATTER OF ARTICLE i4é6
OF THE CONSTITUTION

1. IRINI KAROLIDCU

2. KYPROS KAROLIDES IN THEIR CAPACITY
AS ADMINISTRATQORS OQF THE ESTATE OF
THE LATE ELEFTHERIOS KAROLIDES,

Applicants,
v.
THE COMMISSIONER OF ESTATE DUTY,
Respondent.

(Case No. 600/84).

Estate Duitv—The Estate Duty Laws 1962-1976 (Laws 67}62

to 3/76)—Section 42— Onus on taxpayer o proveé a
claim for exemption—Section 25—The kind of debts
which are deductible—Administration expenses—Not de-
ductible—Section 7(g}—Personal accident policy—Amount
pavable thereunder upon death of insured—Rightly in-
cluded in the estate—In any event such amount would have
fallen under the provisions of s. 7(h).

The applicants challenge by means of this recourse the
decision of the respondent Commissioner of Estate Duty
to assess the estate of the deceased at £20,110.- and the
estale duty payable on the basis of such assessment, com-
plaining that the following deductions should have been
allowed that is: (a) A sum of £2,995.- which was granted
to the deceased by the Government under the scheme for
selfhousing of refugees for the erection of a house (b)
A sum of £10,000, which was paid to the estate of the
deceased, who had died as a result of an accident in the
course of his work, by virtue of a personal accident
policy which the deceased had taken out during his life,
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3 C.L.R. Karolidou and Another v. Comm. of Income Tax

and (¢) A sum of £1,800 administration expenses paid
by the administrators of the estate, ie. the applicants, to
their advocates.

Counsel for the applicant submitted that the said sum
of £2,995 was paid in the form of a trust for the benefit
of the deceased’s family, that under section 7(g) of the
Law only amounts payable to the estate under ordinary
life policies are assessable, but not amounts payable to
the estate on personal accident policies and that the ad-
ministration expenses are exXpenses necessary for ascer-
taining the value of the estate and as such are deductible
expenses.

Held, dismissing the recourse: (1) The onus is on the
taxpayer to support a claim for exemption or deduction
from tax. Besides the judicial pronouncements on such

. principle, in the case of a claim for deduction or allowance

under the Es‘ate Duty Laws, 1962 to 1976, a statutory
burden is imposed by s. 42 of the said laws on the person
claiming the deduction to prove the same.

(2) In the light of the decision in Syrimnis and Anocther
v, The Republic (1978) 3 CL.R. 177 and of s. 25 of
the said laws, which <pecifies what kind of debts arc de-
ductible, the Court reached the conclusion that the res-
pondent rightly disallowed the claim relating to the Ad-
ministration expenses.

(3) The said sum of £2,995 was actually spent by the
deceased towards the construction of a house, which was
registered in the name of the deceased as his absolute
ownership. His family could not have a legal claim while
he was alive and similarly his heirs cannot raise any claim
in respect of such money as being money held in trust
for their benefit.

(4) Section 7(g) of the said Laws does not make any
distinction between amounts payable upon the death of
a person and in respect thereof under a personal accident
policy and a general life insurance policy. What is clear is
that any amount payable on 2 policy of insurance on
death is included in the estate, irrespective of the nature
of the policy.
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Independently, however of the provisions of s. 7(g) the
amount payable under the said personal accident policy
would have fallen under the provisions of s. 7(h} of the
said Laws.

Recourse dismissed.
£50 costs against applicants.

Caxes reterred to:
HjiYianni v. The Republic (1966) 3 CL.R, 338;
Kittides v. The Republic (1973) 3 CL.R. 123,
Syrimis and Another v. The Republic (1978) 3 C.L.R. 177
lonides v. The Republic (1983) 3 C.L.R. 369,
Attorney-General v. Quixley [1929] All ER. (Rep.) 696;
Lilian Georghiades v. The Republic (1982) 3 C.L.R. 659.
Recourse.

Recourse against the assessment raised on the estate of
the deceased Eleftherios Karolides.

A. Papacharalambous, for the applicants.

A. Evangelou, Senior Counsel of the Republic, for
the respondent.

Cur. adv. vult.

Savvipes J. read the following judgment. By the present
recourse, the applicants, as administrators of the estate of
the deceased Eleftherios Karolides, challenge the decision
of the respondent Commissioner of Estate Duty to assess
the estate of the deceased at £20,110.- and the estate duty
payable on the basis of such assessment, amounting to
£1,027.50 cent.

The deceased Eleftherios Karolides died on 8th May,
1984, as a result of injuries suffered by him in the course
of his work. Letters of administration of the estate of the
deceased were granted to the applicants by the District
Court of Nicosia in Probate Application No. 219/84,
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3 C.L.R. Karolidou and Another v. Comm. of Incoma Tax Savvides J.

On 6th August, 1984, applicants delivered to the res-
pondent a simplified declaration of the estate of the de-
ceased in which they declared, inter alia, a Life Policy,
which the deceased had taken on his life in case of death
caused by accident, as property of the deceased and also
two claims for deduction from the value of the estate of
the deceased, the one in respect of a grant given to him
by the Government, as a refugee, for the erection of a
house and the other in respect of administration expenses.

On 19th October, 1984, the respondent raised an
assessment at £20,110.- on the basis of which the duty
payable was £1,027.50 cent. Particulars of such assessment
and of the statement of valuation appear in a copy of same
annexed to the opposition as appendix “A” which briefly
is as follows:

The movable property of the deceased, which consisted
of cash, a life policy, a personal accident policy for the
sum of £10,000.-, and a motorcycle was assessed at
£17,697.- and his immovable property at £20,000.-

After deducting from the above the allowances dedu-
ctible under the law for the wife and children of the de-
ceased, debts and funeral expenses, the net balance was
assessed at £20,110.- and the tax payable on it at £1,027.50
cent.

On 24th October, 1984, an objection was made by
applicant’s advocate against the assessment raised which
was rejected by the respondent and his decision to that
effect was communicated to applicants by notice dated 30th
October, 1984.

As a result applicants filed the present recourse praying
for a declaration that the sub judice assessment is null and
void and that certain deductions which were rejected by
the respondent should have been allowed.

The deductions which in the submission of counsel for
applicants should have been allowed are:

(a) A sum of £2,995.- which was granted to the deceased
by the Government under the scheme for self-housing for
the erection of a house;
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(b) A sum of £10,000.- which was paid to the estate
for the death of the deceased by virtue of a personal
accident policy which the deceased had taken out during
his life;

(c) A sum of £1,800.- administration expenses paid by
the administrators to their advocates.

In support of the applicants’ claim in respect of the
above their counsel contended that: (a) The sum of
£2,995.- which was paid to the deceased by the Govern-
ment as a grant for self-housing accommodation, was paid
in the form of trust for the benefit of his family and as
such it should not have been treated as forming part of
the estate of the deceased under the provisions of s. 12 of
the Estate Duty Law of 1962.

(b) There is no provision in the law authorizing the
Commissioner of Estate Duty to inciude in his assessment
any amount payable on a policy for personal accidents.
Under section 7(g) of the law only amounts payable to the
estate under ordinary life policies are assessable but not
amounts payable to the estate on personal accident policies.

{¢) The administration expenses are expenses necessary
for ascertaining the value of the estate and as such are
deductible expenses. Furthermore there is no express
provision in the law disallowing such expenses.

Counsel for the respondent by his written address ad-
. vanced the following arguments:

(a) In view of the presumption of legality of adm'ni-
strative acts the burden is upon the applicants to prove
the contrary and the applicants failed to discharge such
burden.

(b) The amount of £2,995.- which was granted to the
deceased as assistance was used by him in the construction
of a house which was registered in his name and of which
he was absolute owner at the time of his death and cannot
be treated as property held in trust for his family.

(c) The sum of £10,000.- paid under a personal accident
policy is an amount paid under a policy taken out by the
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3 C.L.R. Karolidou and Another v. Comm. of Income Tax Savvides J.

deceased, while in life, by which he insured his life, in
case of accidental death for £10,000. There is no distinction
in respect of any sum payable on death to the estate of a
deceased person between ordinary life policies and per-
sonal accident policies. Counsel further submitted that
assuming that the said policy does not fall under paragraph
(g) of section 7, it definitely falls under paragraph (h) as
an annuity or interest purchased or provided by the de-
ceased to the extent of the beneficial interest accruing or
arising on the death of the deceased.

(d) The claim in respect of administration expenses does
not fall within the deductibe expenses or debts specified
by the Estate Duty Law.

In concluding his address counsel stressed that as re-
gards claims (a) and (c) except for the general burden, a
particular burden rests upon the applicants to show that
they are entitled to such deductions.

It is a well setted principle under our case law that
where the taxpayer claims any exemption or deduction
from tax, the onus is on him to support such claim for
exemption or deduction.

In Andreas HadjiYianni v. The Republic of Cyprus
(1966) 3 C.L.R. 338 we read the following in the judg-
ment of Munir, J. (at p. 350):

“It should be stated at the outset that it is a
well-established principle of income tax law that, just
as in a disputed case the onus to satisfy the Court as
to liability to pay tax is on the taxing authority, so,
where the tax-payer claims any exemption or deduction
from tax, the onus is on him to support such claim
for exemption or deduction. This principle is very
clearly expressed in the following passage of the
judgment of the Supreme Court in the case of Charis
Georgallides (1958) 23 C.L.R. p. 249, at p. 256:-

‘One dealing with fiscal legislation should care-
fully examine first, whether the taxpayer is clearly
within the words of the provisions by which he is
charged with tax and, secondly, if he claims any
exemption or deduction from tax—to which liability
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is either admitted or established—whether such
claim is clearly supported by the relevant provision
of the Law. In a disputed case the onus to satisfy
the Court as to liability to pay tax is on the Tax
Authorities and the onus to support a claim for
exemption or deduction allowance is on the tax-
payer’ ™

The above principle was reiterated in Kittides v. The
Republic (1973) 3 C.LR. 123 in which at p. 133 Hadji-
anastassiou, J. has this to say:

“I think I ought to reiterate what has been said in a
number of cases, that in a disputed case, the onus
to satisfy the Court as to the liability to pay tax is
on the Commissioner, whereas the onus to establish
a claim for deduction or allowance is on the tax
payer.”

Besides the judicial pronouncements on such principle,
in the case of claims for deductions or allowances under
the Estate Duty Laws, 1962 to 1976 (Laws 67/62 to
3/76), a statutory burden is imposed on the person claiming
a deduction to prove same. Section 42 of the law provides
as follows:

«42— (1) Nav npécwnov ouTivoc npooBdrrovrar T4
vopipa coupogpovrTa we £k TAc £ni TAC evoTdgewe
auTol AngBsionc dnogpdocswe Suvaper Tol dpbpou 41,
Sovorar va npoogplyn eic 1O Zuvraypamikov AikaoTh-
pIov.

(2) Toé Bapoc TR danodeifewc 6T 7 npooBinBeioa
wopoloyic civar OncpBohmkfy @éper TO UnoBaihov  THY
NpocHUYNV NEdownoy.»

“(42—(1) Any person aggrieved by the determina-
tion of his objection under section 41 may make a
recourse to the Supreme Constitutional Court.

(2) The onus of proving that the assessment com-
plained of is excessive shall be on the person making
the recourse.)”.

Bearing in mind the above principle I now come to
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consider whether the applicants have succeeded in shifting
the burden cast upon them to establish their claims for de-
duction. I shall deal first with their claim for deduction
of advocate’s fees for administration expenses.

Administration expenses are sums of money payable
after the time of the death of the deceased. They are in
fact expenses for realisation of the estate. The question as
to whether such expenses are deductible from the estate
of the deceased has been considered by this Court in
Syrimis & Another v. The Republic (1978) 3 C.LR. 177
in which A. Loizou, J.,, had this to say at p. 187:

“It was submitted by counsel for the respondent
Commissioner that these expenses were rightly dis-
allowed, as they did not aualify for deduction.

They were realisation expenses incurred in Cyprus,
whereas, the respondent Commissioner allowed realisa-
tion expenses which were incurred for assets outside
Cyprus.

I agree with the approach of the respondent Com-
missioner on the subject and the authority on this pro-
position is to be found in Dymond’s Death Duties
14th Ed. pp. 569 and 1189. At page 569 it is stated:

‘The principal value is defined as the price which,
in the opinion of the Commissioners the property
would fetch if sold in the open market at the time
of the death of the deceased (Finance Act, 1894,
s. 7(5)). The price which the property fetches is
the gross sale price, without deduction for the costs
of sale, except that, if the property is part of an
unadministered estate or a share of property subject
to a trust already in operation which involves con-
vers'on, or if the property consists of certified
chattels of national, etc., interest, allowance for
costs may be made’.

And at page 1189,

‘Where the property (not being stocks or shares)
has actually been sold within a short time after the:
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death of the deceased under open, market condi-
tions, the gross sum realised may generally be taken
as the principal value, but no deduction may be
made for expenses of sale, such as solicitors’ or
auctioneers’ charges, printing or advertising.’

In other words, it is the gross value of the estate
which is taken into consideration without taking into
account any realisation expenses.

On these authorities and bearing in mind that the
charging section 23 contains the same criteria as the
corresponding English provisions, I have come to the
conclusion that the respondent Commissioner’'s de-
cision not to allow realisation expenses in Cyprus,
is a correct one.”

Futhermore s. 25 of the Estate Duty Laws 1962 to
1976, on which the respondents relied, specifies what
kinds of debts are deductible and the claim in respect of
administration expenses does not fall within any category
of exemption under such iaws.

In the result I have come to the conclusion that the
respondent Commissioner’s decision not to allow such ex-
penses is a correct one.

The next question which has to be answered is whether
the sum of £2,995.- granted to the deceased by the Go-
vernment under the scheme of self-housing for refugees for
the erection of a house is deductible from the estate as
claimed by applicants.

1 accept the submission of counsel for the respondent
that since this amount was actually spent by the deceased
towards the construction of a house the value of which
was assessed, at his death, at £20,000.- which was regi-
stered in his name during his life time as his absolute
ownership is not deductible. His family could not have a
legal claim while he was: alive; similarly his heirs could
not raise any claim in respect thereof after his death as
being money held in trust for their benefit. The property
in question was property which the deceased was com-
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petent to dispose during his life and which on his death
passed to his personal representatives.

The burden of proving that any part of the estate of
the deceased was property held in trust for the benefit of
any of his heirs or dependents was upon the appiicants
and they failed to discharge such burden. Therefore, this
claim also fails.

The last claim for deduction is in respect of the sum
of £10,000.- value of a Personal Accident Policy. It is
the contention of applicants that s. 7(g) of the law does
not apply in respect of personal accident policies and that
there is no provision in the law empowering the Com-
missioner of Estate Duty to rase an assessment on  any
amount payable under such policy.

S. 7 of the Estate Duty Laws provides as follows

«7. Mepiouaia Aoyidopévn e nepiepyoptvn eic A
Aouc &ni T Bavdarw npoownou Tivoc Ba nephapBavn
T4 dkdhouBe nepousiokd oroixeia, fiTol-

(2) Xphuara eionpartoueva Suvapel GogalioTnpiou
Eyyoapou yevopgvol Uno  Tob anoBavovroc £ni ThC
lwhAc rou &rav T4 Goodhorpa karaBahhwvrar ko
ohokAnoiav nd Tou Anobavévioc nodc OBpeloc Bwpe-
oboyou mvoc (adpyikol f éxdoxéwe)., A pEpoc  TOV
ToIoUTwY Xpnudrwv avdioyov  npbdc 1d Lnd vol bno-
Bavovroc xataBAnBévra dopdhiotpa sic nep'nTOaosIc
ka® &c T4 dogdhgrpa  karaBalroviar ucsoikime (nd
To0 danofovovroc B0 TO TololTov dmehog »

The English text of s 7 reads as follows:

“7. Property deemed to pass on the death of the
deceased sha'l be deemed to include the property
following, that is to say -

() Money received under a policy of insurance
effected by the deceased on his life where the policy
is wholly kept up by him for the benefit of a donee,
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whether nominee or assignee, or a part of such money
in proportion to the premium paid by him, where the
policy is partially kept up by the deceased for such
benefit;”

No distinction is drawn in the above section between
amounts payable upon the death of a person and in respect
thereof under a Personal Accident policy and a General
Life Insurance policy. What is clear from the provisions
of s. 7(g) is that any amount of money payable on a
policy of insurance on death, irrespective of the nature of
the policy, is included is the estate of the deceased.

Independently however of the provisions of s. 7(g) such
amount would have fallen under the provisions of the next
paragraph of s. 7 which provides that -

«(n} £Tnoio napoxA fi €Tepdv T oup@Epov Ayopa:
ofév /i ouotuBtv Ond Tol anoBavovroc, eite TA oup-
npater ved £répou npoownou, katd  THV EKTaOIV TAC
akioac Tou npokUnTovtToc Adyw EmbBiboswe A GAAwc
dpgAouc éni T Bavarw Tol anoBavovrocs.

The English text reads -

“(h) any annuity or other interest purchased or
provided by the deceased, either by himself alone or
in concert or by arrangement with any other person,
to the extent of the beneficial interest accruing or
arising by survivorship or otherwise on the death of
the deceased.”

Useful reference as to the construction of s. 7(h) may
be made to the judgment of A. Loizou, J. in Jfonides v.
The Republic (1983) 3 C.L.R. 369. The question which
posed for consideration in that case was whether a sum
of money payable to the estate of the deceased under a
Company’s Pension and Life Assurance Scheme was sub-
ject to payment of estate duty. The scheme was introduced
by a Trust Deed under which the deceased and the Com-
pany were making contribution to a Provident Fund for
the purpose of Securing the benefits provided by the scheme
for the employees. Upon the death of the deceased a sum
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of C£14,598.- became payable to his legal representatives.
The learned Judge came to the conclusion that the amount
in issue was taxable under section 7(h) of Law 67/62.
At p. 383 of the judgment we read the following:

“It is clear from the facts and circumstances of this
case that the deceased contributed towards the cost of
the benefit, the beneficiary had an enforceable right
to it and the beneficial interest arose in favour of
the beneficiary on the employee’s death and that this
was a Policy provided by the deceased in concert or
arrangement with ancther, and that in any event what
came to the beneficiary was property that the de-
ceased was at the time of his death competent to
dispose”.

The learned Judge, in the above case, madc an ela-
borate exposition of our law in comparison with the law
in England with reference to decided English cases and
in particular the case of the Atrorney-General v. Quixley
[1929] All E.R. (Rep.) p. 696.

Sankey, L.J. in summing up the position in that case at
p. 702 had this to say:

“The question to be answered here is; had the
deceased at the time of her death such an interest
in property as enabled her to dispose of the property
by will? In my view the answer must be—that, indeed,
I gather was admitted by the defendant—in the af-
firmative. She had such an interest, and she had
power to dispose of it by will, but counsel for the
defendant took a point in limine which savours rather
more of metaphysics than of law; he contended that,
at the teacher’s death, no property in fact existed, but
only a conditional right or interest which had not
been ascertained or guantified. T think this is a
fallacy.”

In Lilian Georghiades v. The Republic (1982) 3 C.L.R.
659 the Full Bench of the Supreme Court held the follow-
ing (per Pikis, J. at pp. 667-669):

“The decision of the Commissioner of Income Tax
is liable to judicial review by the Supreme Court in
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the exercise of its revisional jurisdiction under Article
146, a fact signified by the provisions of the law it-
self. (See, s. 21 of the Taxes (Quantifying and Re-
covery) Law, 1963 (53/63) (as amended by s. 9 of
Law 61/69). Taxation decisions have been the subject S
of review in numerous cases. (See, inter alia, Mav-
rommati v. Republic (1966) 3 C.L.R. 143, Kings-
field v. The Republic (1966) 3 C.L.R. 45; Christides

v. The Republic (1966) 3 C.L.R. 732: Hadjiviannis v.

The Republic (1966) 3 C.L.R. 338; Pappous v. The 10
Republic (1966) 3 CL.R. 77; Pavlides v. The Repu-
blic (1966) 3 C.L.R. 530; Pavlides v. The Republic
(1967) 3 C.L.R. 217, Manufacturers Life Insurance

v. The Republic (1967) 3 CL.R. 460).

The scope and compass of the jurisdiction under 15
Article 146 is by now firmly established. The review
and the inquiry it cntails is limited to the validity of
the act impeached. Such validity is tested by reference
to the powers vested by law in the administration,
the manner of their exercise and the factual sub- 20
stratum, particularly its correctness. The revisional
jurisdiction of the Supreme Court is primarily of a
corrective character. It is aimed to ensure, in the
interest of legality and public good, that the admini-
stration functions within the sphere of its authority 25
and always subject (o the principles of good admini-
stration. The Court will not assume administrative
responsibilities, a course impermissible under a systemn
of separation of State powers, constitutionally en-
trenched in Cyprus. It is appropriate to recall in 30
this respect, the observations of Triantafyllides, J.,
as he then was, in Costas M. Pikis v. The Republic
(1965) 3 C.L.R. 131, at 149, earmarking the powers
of the executive and the judiciary: ‘After all it must
not be lost sight of that it is for the Government to 3§
govern and for the Court only to control...’.

Unlike the powers vested in the District Court be-
fore independence to adjudicate upon a taxation assess-
ment by s. 43—Cap. 233—and earlier by virtue of
s. 39 of Cap. 297 (of the old edition of the Statute 40
Laws of Cyprus), the Supreme Court has no juris-
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diction to go into the merits of the taxation and
substitute, where necessary, its own decision. The
power of the Supreme Court is limited, as indicated,
to the scrutiny of the legality of the action, and to
ascertain whether the administration has exceeded
the outer limits of its powers. Provided they confine
their action within the ambit of their power, an organ
of public administration remains the arbiter of the
decision necessary to give effect to the law; and so
long as they make a correct assessment of the factual
background and act in accordane with the notions of
sound administration, their decision will not be
faulted. In the end, the courts must sustain their de-
cision if it was reasonably open to them.”

In the circumstances of the present case and bearing in
mind all the facts and the law applicable in the case I find
that the decision taken by the Commissioner was reason-
ably open to him and that the applicants failed to dis-
charge the initial burden of establishing that the assess-
ment was wrong.

In the result the recourse fails and is hereby dismissed
with £50.- against costs in favour of the respondent.

Recourse dismissed with £50.-
costs against applicant,
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