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[STYLIANIDES, 1.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

IOANNIS HIJIIOSIE,
Applicant,
v.
THE CYPRUS TELECOMMUNICATIONS AUTHORTY,
Respondents.

(Case No, 212{85).

Public  Corporations—Promotions—Cyprus  Telecommunications
Authority—The  Cyprus  Telecommunications (Personnel)
General Regulations, 1982—Regulations 10(9), 8(1)(B)
(h), 10(8), 10(9), 23(4) and 56—Qualifications—Not

5 necessary to state under what Regulation a candidate’s qu-
alifications were examined so long as he satisfies them—
Reg. 56 is a valid regulation—Seniority—Striking  superi-
ority, meaning of -—Lists of those entitled to promotion
not made at the time provided by the Regulations—It is

10 an irregularity of an immaterial nature—Departure from
the provisions relating to service reports (Reg. 23(4) )—
It is an irregularity of a material nature rendering the
report  invalid——Decision taken on basis of an invalid
service report iy in law defective.

15  Administrative Law—Irregularity—It does not affect the vali-
dity of the administrative act, if it is of an immaterial
nature—If it is of a material nature, it affects the walidity
of the act.

The Personnel Commiltee of the respondent Authority

20 decided on the basis of Regulation 10(9) to promote
the interested party in preference to the applicant to the

post of Head “B” OQikovopikdv Mpoownikdv. The dect-

sion was approved by the General Manager. The Board
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of the Authority dismissed an objection filed by the appli-
cant against the said promc'ion.

As a resuli the applicant filed the present recourse com-
plaining that his seniority was not duly taken into consi-
deration, that the intercsted pariy did not possess the re-
quired qualifications, that Regulation 56(7)(c) is not a
valid one, that the sub judice decision lacks due reason-
ing, that no lists of those entitled {o promotion had been
prepared according to Regulation 10(8), that he was not
selected, notwithstanding that he was strikingly superior
to the interested party and lastly that the service reports
relied upon in taking the sub judice decision were made
contrary to the express provisions of Regulation 23(4).

Held, annulling the sub judice decision: (1) The qualifi-
cations for the post in question are prescribed by Regula-
tion 8(1) (B) (b), which, however, applies subject to the
transitional provisions of Regulation 56. There is no merit
in the submission that Regulation 56 was not a valid one,
The applicant himself had had the benefit of such Regu-
lation. It is not necessary for thc Personnel Committee or
any other body of the Authority to state under which Re-
gulation they considered the qualifications of a candidate
so long as he satisfies them. The interested party satisfied
the requirement of Regulation 56.

(2) The seniority of the applicant was duly taken into
account, but could not tip the scales in his favour in view
of the superiority in merit of the interested party.

(3) The sub judice decision is amply and duly reasoned
and the applicant failed to establish a case of striking
superiority, i.e. a superiority so telling as to strike one at
first sight.

(4) It is not clear whether the lists of those entitled to
promotion referred to in Regulation 10(8) were made in
May or the preceding year. If the lists were not made
at the time appointed by the Regulations, this is an
irregularity of immaterial nature, which does not affect the
validity of an administrative act.
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(5) In making promotions under Reg, 10(a) the Per-
sonnel Committee should take into consideration the service
reporis, which must have also been weighed on the
mind of the General Manager when he approved the de-
cision of the Committce. Service reports are prepared un-
der the authority of Regulation 23(4), which lays down
the con!cnts and manner of their preparation and that the
nominations of reporting officers are nominated by the
Board. The Board did not take any decision on the mat-
ter. Deviation from the provisions of Reg. 23(4) is an
irregularity of a material nature, affecting the validity of
the service reports. Any decision taken on the basis of an
invalid service report is in law defective. The sub judice
decision should, therefore, be annulled on this ground,

Sub judice decision annulled,
No order as to costs.

Caaes referred to:
Arsalides v. CY.T.A. (1984) 3 C.L.R. 48;:

Kyprianou v. Public Service Commission (1973) 3 CL.R.
206;

Hjiloannou v. Republic (1983) 3 C.LR. 1041.

Recourse.

Recourse against the decision of the respondent to pro-
mote the interested party to the post of Head “B” (Econo-
mic  Personnel) (Oikovoukdv TMooowmkoév) in  preference
and instead of the applicant.

M. Tsangarides, for E. Efstathiou, for the applicant.

A. Hadjiloannou, for the respondent.
Cur. adv. vult.
StyLIANIDES J. read the following judgment. The ap-
plicant by means of this recourse challenges the promotion
of the interested party, Andreas Constantinou, to the post

of Head “B” “Oirovouikdv Mpoownikdv”, in preference to
him.
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Both the applicant and the interested pariy were, prior
to the sub judice decision. holding the post of Inspector in
the sams department of CY.T.A. The Personne] Com-
m'ttee of the Authority, cstablished under Regulation 24
oi the Cyprus Telecompmwunications {Personnel) General Re-
sulations, 1982, on the basis of Regwiation 10{9) decided
on 20.6.1984 to promocte the inferested narty in preference
to the appiicant. Such decision was approved by the Gene-
ral Manager under Regulation 24.A.1.7.

The applicant. on being informed. obijected to this  de-
cision to the Board of the Autherity ‘n exercise of his right
under Regulation 24.A.1.8. The Board dealt with the ob-
jection on 11.10.84 and after due consideration rejected
it.

The grounds on which this  recourse is based are  that
the applicant’s seniority wos not duly taken into censidera-
tion; the interested pariy does not possess the required
qualifications: Regulation 56(7) (c) is not a valid cne: the
sub iudice decision lacks due reasoning: no lists of thosc
who were enfitled to promotion were prepared according
to Regulation 10(8): they failed fo select the applicant who
is strikingly superior to the interested party: and, lastly.
the service reports, on which the Personnel Ccmmittee and
the other organs of the Authority relied upon in taking
the sub judice decision, were made contrary to the express
provisions of Regulation 23(4).

The qualifications required for the post in question are
set out in Regulation 8(1)(B)(b) and include university
degree in economics or eguivalent univers'ty degree re-
cognized by the Authority or vocational title Chartered
Accountant or Certified Accountant or Cost and Works
Accountant. Regulation &, however, applies subject to the
transitional provisions of Regulation 56.

Regulation 56(7) provides that personne! of the Autho-
rity appointed prior to 13.5.72 is promoted on the basis
of the scheme of service in operation prior to 13.5.72 and
personnel of the Authority with continuous service prior
to 1.1.55 is promoted if the Authority is satisfied that he
is in a position to adequately perform the dutics of the
post.
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1 find no mernt n the submssion that Regulation 56(7)
is not vahd It may be noted that the qualifications of the
applicant enumerated n his recourse do not mcet the re-
quirements of Regulation 8 and, therefore. he had the
benefit of the transitional provision of Regulaton 56. It
18 not necessary for the Personnel Commuttee or other
bodies of the Authonty to state m the recourse under
which Regulation they considered the qualifications of a
candidate so long as he satisfies them— (Arsalides v
CYT A, (1984) 3 CLR 48)

The applicant s semor in grade to the interested party
by 9 months only, having been promoted to the lower post
on 1976 whereas the mterested party on 1.6 77

Though semonity 1s the last factor to be taken into con-
sideration, having gone through the sub judice decision,
this semority was duly taken mmto consideration as it ap-
pears from the decision of the Personnel Committee, the
approval by the General Manager and the decision of the
Board on the objection Both the semonty in grade and
the seniority 1n service were taken nfo consideration but
as the interested party was found by far better in ment,
the applicant’s seniority could not tip the scales in his
favour,

The decision of the Personnel Commmttee, the approval
by the General Manager and the determination by the
Board give cogent and detailed reasons All the factors
envisaged by the Regulations. especially Regulation 13(9),
were taken into consideration in  performance of their du-
ties to select the most sunitable candidate for the post The
sub wdice decisicn 15 amplv and duly reasoned

It 1s not clear whether the lists of those entitled to a
claim for promotion (npoaktéwv) referred to in Regula-
tion 10(8) were made in May or the preceding year. Regu-
lation 10(7) prescribes the contents of these lists. The fact,
however, that the applicant and others were before the
appropriate organs as candidates for promotion points out
that even if the lists were not made in May, they were in-
deed made at some time otherwise he could not have been
a candidate for promotion
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It has been laid down by Case-Law that there are irre-
gularities which are of a substantial nature and affect the
validity of the relevant administrative process and that
there are less serious, immaterial, irregularities which do
not affect such validityv—(See, in this respect, Traité Pra-
tique de la- Fonction Publigue by Plantey. 3rd Edition,
Volume A, p. 495, paragraph 1544, and Contentieux Ad-
ministratif by Qdent 1970/71. Volume 5, p. 1446; Kypros
Kyprianon v. Public Service Commission, (1973) 3 CL.R.
206). If the lists were not made at the time appointed by
the Regulations, this. is an. irregularity of immaterial nature.

“Striking superiority” has been defined by the Full Bench
in Hji loannou v. Republic, (1983) 3 C.L.R. 1041. as
superiority of such a nature as to emerge on any view of
the combined effect of the merits, qualifications and se-
niority of the parties competing for promotion. It must be
so telling as to strike one at first sight.

On the totality of the material before this Court 1 have
not been satisfied that the applicant has established that
he was strikingly superior over the interested party.

The Personnel Committee in exercise of its power under
Regulation 10(9) for the promotion of the personnel of the
Authority, in making its evaluation of the candidates has
to take into consideration the service reports (“eUMAa
nodrntoc™). This, as it emerges from the sub judice de-
cision, was done in the present case. The service reports
must have also weighed on the mind of the General
Manager when: he approved the decision of the Personnel
Committee and were taken into consideration by the
Board on the determination of the objection of the appli-
cant. These service reports are prepared under the authori-
ty of Regulation 23(4). Service reports not prepared in
conformity with Regulaticn 23(4) cannot validly be used
in the process of selecting a candidate for promotion. De-
parture from the provisions of Regulation 23(4) is not
an immaterial irregularity; it is of material nature and does
affect the wvalidity of the service reports. Any decision
taken on the basis of 2n invalid service report is in law
defective and cannot survive the judicial control of the
administrative Court.
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Regulation 23(4) lays down that the contents and the
manner of the preparation of the service reports and the
nomination of the reporting officers are decided by the
Board. The Board did not take any decision on the mat-
ter. The service reports for the .applicant and the interested
party were probably prepared by their superior in the
service who, however. were not nominated either by name
or by post or otherwise by the Board. as provided in Re-
gulation 23(4).

It was submitted by counsel for the respondents thut
the contents of the reports and the way of preparation of
same are based on a decision of the Authority of 13.6.66.
long before the coming into operation of the Regulation:
in question. This does not satisfy the essential formality
prescribed by Regulation 23(4). The reports used for the
taking of the sub judice decision were not validly made
and inescapably the sub iudice decision has to be annulled.

In the result the sub judice decision is annulled. Let
there be no order as o costs.

Sub  judice decision uannulled.
No corder as 1o costs.



