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[Loris, 1.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

ANGELA SOLOMONIDES,

Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE DIRECTOR OF THE DEPARTMENT
OF CUSTOMS AND EXCISE,

Respondent.

{Case No. 511/84).

Administrative Act—FExecutory—Confirmatory—Decision  taken
subsequently to an executory administrative decision in
the same matter is not confirmatory, if it is the result of
new inquiry—What constitutes a new inguiry—Principles

5 governing the issue of whether there has been such inquiry
or not.

The Customs and Excise Duties Law 18/78—Fourth Schedule

to the said law, item 01 sub-heading 19—Order 188/82,

of the Council of Ministers—Duty-free importation of a

10 motor vehicle—Meaning of ‘“settled” in the said Order—

It means a voluntary and intentional action to settle—

Such capacity cannot be attributed to a minor—A minor
ordinarily resides in his parents inairimonial home,

Words and Phrases: “Settléd” in Order 188/82 of the Council
18 of Ministers.

The applicant was born in Londoa on 27.1.56 of Greek

Cypriot parents, who were prior to her birth and still are,
permanently settled in the UK. She was a British subject

ever since her birth up to 10.1.83 when she was granted

20 Cyprus citizenship. At some time in 1962 she was sent

1025



Solomonides v. Republic {1988)

by bher parenis to live with her grandmother in Cyprus
allegedly “in order to begin her elementary school career
and make her permanent home here”. On 15.1.1964 she
returned to London allegedly forced by the events of 1963.
In 1982 she came to Cyprus with her Greek Cypriot hus-
band “with the intention of making her permanent home
in Cyprus”.

On 22.11.83 the applicant applied for the duty-free im-
portation of her vehicle as a repatriated Cypriot, relying
on sub-heading 19 of item 01 of the 4th Schedule to
Law 18/78 and the relevant order of the Council of Mini-
sters 188/82%.

On 18.1.84 the applicant submitted a further application
praying that the relief claimed by her first application “be
transferred” so that she would be enabled to import duty-
free a brand new car she was intending to buy.

The respondent rejected both applications on the ground
that the applicant did not qualify as a “repatriated” Cy-
priot. This decision was communicated to the applicant
by letter dated 17.5.84. The respondent did not impugn
the said decision by a recourse, but instead she applied by
letter dated 20.6.84 for the re-examination of her case.
This application was also turned down. The decision was
communicated to the applicant by letter dated 11.9.84,

Hence the present recourse challenging the validity of
the decision communicated by the letter dated 11.9.84.
Counsel for the -respondent raised the preliminary ob-
jection that the sub judice decision is of a confirmatory
nature and, therefore, not justiciable under Article 14¢ of
the Constitution.

Held, sustaining the preliminary objection: 1) An ad-
ministrative decision, taken subsequently to an execulory
administrative decision, in the same matter, is not con-
firmatory, if it is the result of new inquiry involving the
evaluation of new factors. Whether or not a new inquiry
has faken place depends on what this Court finds out to
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* The material for this case part of the said Order is quoted at
pp. 1029-1030 post.
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3 C.L.R. Solomonides v. Republic

be the true situation. Re-examination of a matter from its
legal aspect only does not amount to a new inquiry. Re-
examination of facts which have already been taken into
account in reaching the previous decision or the taking
info account of an isolated clement put forward by the
applicant, which is not found material enough to Jlead
to the revocation of the previous executory decision, does
not render the new decision an executory onc.

(2) The question in issue in this case is not the re-
examination of the matter, but whether the letter of
20.6.84 introduced new facts for re-examination. The
answer is in the negative. The referemce in such letter to
applicant’s sister is an isolated element not material enough
to lead to the revocation of the previous decision. Nor
do the legalistic argements in the said letter render the
new decision of an executory nature. Furthermore the
fact that before taking the new decision the respondent
sought the advice of the Attorney-General does not alter
the nature of the sub judice decision.

Held further, dismissing the recourse on its merits; that
assuming that the sub judice decision is of an executory
nature, the applicant did not satisfy the requirement of
Order 188/82 of “having permanenily settled abroad for
a continuous pericd of 10 years”. The word “setfle” has
the meaning of voluntary and intentional action and such
capacity cannot be attributed to a child which is consi-
dered as ordinarily resident in his parents matrimonial
home. The applicant’s stay in Cyprus between 1962 and
15.1.64 did not render her a Citizen of the Republic nor
did her retorn on 15.1.64 to the UX. could render her
“a Cypriot having permanently settled abroad” as she was
a minor at the time and she could not decide where to
ccttle.

Recowrse dismissed,
No order as to costs.

Cases referred to:

Pieris v. The Republic (1983) 3 C.L.R. 1054;
Asaad v. The Republic (1984) 3 C.L.R. 1529;
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Goultelmos ~  The Educational Service Commatee (1983)
3 CLR R83.

Komodromos and otheis v Rewi bvar of Trade  Unions
(1983) 3 CLR 495

Kelpis v The Republic (1970) 3 CLLR 196

Photiades and Co v The Republie 1964 CLR 102
Croxfard v Umversal Inswrance Co [1936] 2 KB 253
Razis and Another v The Repubhc (1979 3 CLR 27

Re P(GE} (An Infant) [1965] Ch 568

Recourse

Recourse agamst the tefusal of the iespondents to llow
applicant to mmport duty-free her motor vehicle as o re
patriated Cypriot when she came to Cyprus with her Greek
Cypriot husband with the intention of i1cading i Cyprus
permanently

Ph Vahant:s with H Solomonmides  tor L Papaph-
Iippou. for the applicant

M  Phouon, for the respondent

Cwr. adv vulr

Lorts J read the following judgment. The applicant. «
British subject at all material times, born of Greek-Cypriot
parents in London on the 27th day of January 1956, was
sent by her said parents at some time 1 1962 to Cyprus
near her grandmother at Yialoussa village, allegedly “‘m
order to begin her elementary school career and make her
permanent home here, the applicant’s parents and rest of
the family would follow suit in due course ”

As stated in the application “unfortunately the ntentions
of the applicant’s parents never materialised due to the 1963
intercommunal troubles.”
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3 C.LR. Solomonides v. Republic Loris J.

The applicant actualy  did  attend a Greeh Elementary
School at Yialoussa village until the 15th day of January.
1964 when she returned to London allegediy forced by the
events of 1963,

She staycd near her parents i U.K. where she received
her education and worked as a Chartered Accountant: she
was married to a Greek Cypriot Lawyer and in September
1982 she came to Cyprus with her Greck Cypriot hushand
“with the intention of making her permanent home in
Cyprus™ as stated in paragraph 8 of the recourse.

On 5.1.83 applicant applied to the respondent Director
of Customs and obtained a temporary importation permit
of her motor vehicle, a BMW 316, under Engl'sh Regi-
stration Nc. QYH 602 W (now Registered in Cyprus under
No. QC 878); the aforesaid tcinporary importation was
valid up to 4.4.1983 (vide Appendix A attached to the
opposition} and was renewed on the came basis five more
times.

The applicant who was granted Cyprus citizenship on
10.1.83 applied on 22.11.83 (vide Appendix ‘C’ attached
to the opposition) to the respondent for the duty-free im-
portation of her said vehicle as a repatriated Cypriot, re-
lying on the provisions of sub heading 19 of Item 01 of the
Fourth Schedule to the Customs and Excise Duties Law.
1978 (Law No. 18 of 1978) as amended by the relevant
Order of the Council of Ministers published in the Official
Gazette of the Republic of 11.6.82 under Not. 188/82
{vide CG. 1783 of 11.6.82 Suppl. No. 3 Not. 188 ut
p. 885)

The material part of No. 188/82 reads as follows:

«Mnxavokivnta oxAuata Tov khaoewv 87.02.11 ka
87.02.19 gicayoueva und Kunpiwv 0i ancior kKateniv
Hovipgou £ykaTaotaoewe sic TO EEwtepikdov &1 guveyi
nepiobov TobAGxioTov 10 ETOV Enavépyovral Kai Eyko-
Bioravrar povipwe é&v TH Anpokpatia vooupévou OT1 A
cigaywyn yiveral évroc s0Adyou ypovikold SiwaothApa-
Toc and The OpifEwe Twv Kath  TAV Kpiow Tou  Aisu-
Buvroi -

1029



Loris J. Solomonides v. Republic (1988)

Nogiral nepatépuw

‘H dnoAhayf kaAinter govov éva dxnua &' EkdoTtnv
oikoyEvetav, »

{English Translation)

“Motor vehicles of categories 87.02.11 and 87.02.19
imported by Cypriots who, having pcermanently scttled
abroad for a continuous period of at lcast 10 years,
retarn and settle permanently in the Republic, pro-
vided that the importation is made within a reasonable
time from their arrival at the discretion of the Di-
rector:

Provided further

The relief covers only one vehicle for each family”.

On 18.1.84 applicant submitted a further application to
the respondent praying that the relief already claimed by
her (as per her application of 22.11.83 referred to above)
for the importation of her said vehicle duty-free, “be trans-
ferred” so that she would be enabled to import duty-free,
a brand new car she was intending to buy. (vide Appendix
“C” attached to the opposition).

The respondent after examining both applications afore-
said, decided that both should be rejected as applicant did
not qualify as a “repatriated” Cypriot; respondent’s said
decision was communicated to the applicant by lctter
dated 17.5.84 (vide Appendix “D” attached to the opposi-
tion).

The applicant did not attack the said decision of the
respondent by a recourse; instead she addressed to the
respondent a letter dated 20.6.84 applying for re-examina-
tion of her case (vide Appendix “A” attached to the re-
course).

Respondent turned down the latter application and in-
formed applicant accordingly by letter of 11.9.84 addressed
to her (vide Appendix “E” attached to the opposition.)

Applicant instituted present proceedings on 25.9.84
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3 C.L.R. Solomonides v. Republic Loris J.

praying for a declaratory judgment annulling the decision
of the respondent “contained in his letter dated 11.9.84".

The respondent Director in his opposition raises the pre-
liminary objection that the present recourse is not justici-
able being out of time as the letter of 11.9.84 does
not contain a decision of an executory nature, but simply
of a confirmatory nature, indicating his adherence to his
previous decision on the matter contained in his letter
dated 17.5.84, which the applicant failed to attack by a
recourse. The respondent maintains that the letter of the
applicant dated 20.6.84 did not contain any new facts but
it was simply a repetition of facts already placed before
the respondent prior to his original decision of 17.5.84.

As the preliminary objection goes to the root of the
jurisdiction under Article 146, T shall examine, it first.

It is well settled that confirmatory acts are not justiciable
{Pieris v. The Republic (1983) 3 C.L.R. 1054).

In the recent case of Asaad v. The Republic (1984) 3
CL.R. 1529 the learned President of this Court stated

mter alia the following in this connection (at pp. 1531-
1532):

“That a confirmatory act cannot be made the sub-
ject-matter of a recourse is well settled (see inter
alia, Goulielmos v. The Educational Service Com-
mirtee (1983) 3 C.L.R. 883, 895, Demos Farm Ltd.
v. The Republic (1983) 3 CL.R. 1172, 1178 and
Odysseos v. The Republic (1984) 3 C.L.R. 463, 470).

An administrative decision, which is taken subse-
quently to an executory administrative decision in
the same matter, is not confirmatory if it is the result
of new enquiry not merely regarding the legal aspect
of the matter but of a new enquiry involving the
evaluation of new factors; and whether or not a new
inquiry has taken place, as aforesaid, does not de-
pend on what was stated in this respect by a party
to an administrative recourse, such as the present
one, but what this Court, as an administrative Court,
finds out to be the true situation (see in this respect,
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Tsatsos on the Recoursc for Annulment before the
Council of State—3rd ed. p. 136, and, also, the Deci-
sion uf the Council of State in Greece in case 459/
1958).

It is furthermore, useful to note that in case 1833/
1965 the Council of State in  Greece held thar u
new decision reached after re-examination of the
facts which have already been taken into accouini
in reaching a previous executory decision is meiely
confirmatory of such previous decision, and not an
executory onc; and it was, also, held by the Counci
of State in Greece in case 538/1969 that the taking
into account in the course of such re-examination. of
an isolated clement put forward by the applicant
which is not found to be material cnough to lead
to the revocation of the previously takein  executory
decision does not render the subsequent decision of
the administration an executory one.”

In the case of Kelpis v. The Republic (1970 3 C.IL.R,
196 it was laid down (at p. 203) that “..the re-exumina-
tion from the legal aspect only of a matter, in relation to
which an executory decision has aiready been rcached
does not amount to a new inquiry resulting i 1 new exe-
cutory decision, but results only in a confirmatory act:
and this is so even in cases in which. in relation to the
legal aspect, there has bheen sought by the adiministration
legal advice or the matter has been refcrred for the pur-
pose to an appropriate organ. such as the State Legal
Council in Greece (sec the decisions of the Greek Coun-
cil of State in cases 345/35. 5/37, 220/38, 34/54, 479/55,
1013/66 and 752/80..)"

Reverting now to the case under consideration:

As stated earlier on in the present judgment the ap-
plicant submitted to the respondent 2 applications (dated
22.11.83 and 18.1.84) which were examined by the res-
pondent whose decision was communicated to the appli-
cant by letter dated 17.5.84 (Appendix “D” attached to
the opposition).
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The applicant did not  aitach the aforesaid  decision
which was no doubt ot an cxecutory nature, by a re-
course; instead she addressed to the respondent a lette
dated 20.6.84 (Appendix “A” attached to thc recourse)
The respondent re-examined the case in the light of the
contents of the said letter. this 15 clearly stated i the
letter of the respondent addressed to the applicant on
11.9 1984 But the i1ssue in this case 15 not the re-examina-
tion. The issue 15 Did the aforesaid letter ntroduce new
facts for re-examination?

Having gone carefully through the material before me
which was also laid before the respondent, T hold the view
that the answer to this question must be n the negative
It 15 apparent from the material in the administrative file.
which 15 ex *“Z” before me, and in particular blue 18,
that all the facts stated in the aforesaid letter were al-
ready before the respondent when the latter reached at
his decision of 17.5 84. All the substantial facts were be-
fore the respondent prior to his taking the orgmal exe-
cutory decision; and if an 1solated element which was
not material enough to lead to the revocatinn of the or-
ginal decision, such as reference in the letter of 20.6 84
to applicant’s sister, would not render the second decision
of the respondent communicated to the applicant by
letter dated 11 9.84, a decision of an c¢xecutory naturc
(Vide Asaad’s case supra}) Nor would the legalistic argu-
ment in the letter of 20 6 84 render the <econd decision
of an executory nature

Furthermore the seeking of the opimon ot the Attorney-
General on the matter by the respondent on 57 84 (that
1s subsequently to his origimmal  decision of 17 584 and
prior to his last decision ot 119 84) aould not alter the
nature of the decision of 119 1984 (vide mn this connec-
tion Kelpis' case - (supra) )

The decision of the 1espondent dated 119 8% was ol
a confirmatory nature wndicnt ng s adherence to his onginal
decision of 17 584 und therefore the decison of 11,984
which is bemng mipugncd by means of the present recourse
is not justiciable
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The preliminary objection is therefore sustained and
the present recourse fails accordingly.

Although I am satisfied that the sub judice decision is
of a confirmatory nature and therefore non-justiciable I
shall proceed to examine briefly the merits of the recourse
assuming that the sub judice decision is of an executory
nature.

The duties of an administrative authority in the mak-
ing of an administrative act have thus been summed up
by Triantafyllides J., as he then was, in Photiades & Co.
v. The Republic, 1964 CL.R. 102 at pp. 112-113:

“the study and, if necessary, interpretation of the
relevant legal provisions; ascerlainment of the correct
facts; application of the law to the facts; and deci-
sion on the course of action. (Vide “the Law of
Administrative  Acts” by Stassinopoulos - (1951} p.
249).”

So the primary duty of the respondent in this case was
to study and if necessary, interpet the relevant legal pro-
visions of Order 188/82 set out above; their wording is
clear, unequivocal and they leave no margin for the slght-
est ambiguity. In the circumstances as Scott L.J. said in
Croxford v. Universal Insurance Ceo. 11936] 2 K.B. 253
at p. 281 “Where the words of an Act of Parliament arc
clear, there is no room for applying sny of the principles
of interpretation, which are merely presumptions in cases
of ambiguity in the Statute.” (Vide in th's connection Ko-
modromos & others v. Registrar of Trade Unions {1983)
3 CL.R. 495 at p. 507.

In the case under consideration Order under No. 18&/82
covers only motor vehicles of the categories therein men-
tioned,

“Imported by Cypriots who:

() having permanently settled abroad for a conti-
nuous period of at least 10 vears,

(ii) return and settle permanently in the Republic...”
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The applicant was born in London on 27.1.56 of Greek
Cypriot parents who were prior to her birth and still are,
permanently settled in the U.X. She was a British Subject
ever since her birth up to 10.1.1983 when she was granted
Cyprus Citizenship.

Applicant’s stay in Cyprus during the period between
1962 and the 15.1.1964 (when she was staying near her
grandmother attending school at Yialoussa village) could
not operate in the circumstances to render her a citizen
of the Republic; nor did her return on 15.1.1964, to the
U.K. near her parents could render her “a Cypriot having
permanently settled abroad” within the meaning of the
Order as she was a minor at the time and she could not
decide for herself where to settle (vide: Razis and Another
v. The Republic (1979) 3 CL.R. 127 at p. 138—Re: P.
(G.E) (An Infant) [1965] Ch. 568, 585-586 (C.A) ).

The word “settle” has the meaning of voluntary and in-
tentional action to settle and such capacity cannot be at-
tributed to a child which is considered as ordinarily re-
sident in his parents matrimonial house (See: Dicey and
Morris—The Conflict of Laws 10th ed. Vol. T p. 144).

As the parents of the applicant were prior to her birth,
during her infancy and still are permanently settled in the
UK., the applicant, a minor at the material time, was con-
sidered as ordinarily resident in her parents matrimonial
house in UK.

For all the above reasons the present recourse would
have been doomed (o fail on the merits as well indepen-
dently of my earlier finding that the sub judice decision is
non justiciable as being of a confirmatory nature.

In the result present recourse fails and is accordingly
dismissed; let there be no order as to its costs.

Recourse dismissed.
No order as to costs.
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