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MICHAEL PAPORIS,
Appellant-Defendant,
v
NATIONAL BANK OF GREECE, S A,
Respondents-Plaintiffs.

(Civil 4ppeal 6897).

Constitutional Law—Civel riehts and obligations, determination

of—Right to hearing within a “reasonable time”’—Con-
stitution, Article 30.2—The expression ‘reasonable time”
refers to the duration of the proceedings—Its starting point
is the institution of proceedings and its ending point
their final determination—Therefore, the Limitation of
Actions  (Suspension) Law 57/64, suspending the period
of limitation of actions, does not offend against Article
30.2. :

Civil Procedure—Pleadings—Points of law—The Civil Proce-

dure Rules, Ord, 19, r. 4 and Ord. 27, r. 1—Difference
between pleading law and raising a point of law—De-
sirability  of raising specifically a point of law in the
pleadings.

Practice—Constitutionality of Statutes—Manner of raising such

a question—Need not be specifically pleaded—The opini-
on in Improvement Board of Eylenja v. Constantinou
(1967) 1 CL.R. 167 at p. 183 is in the nature of a
directive—Desirability of following what is indicated by
such opinion.

The sole issue in this appeal is whether the Limitation
of Actions (Suspension) Law 57/64 offends the provi-
sions of Article 30.2 of the Constitution regarding in par-
ticular the right of every person to a hearing “within a
reasonable time”,
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1 C.LR. Paporis v. National Bank

Article 30.2 in so far as material to the question in
issue  provides that “In the determination of his civil
rights and obligations or of any criminal charge against
him every person is entitled to... hearing - within a re-
sonable time....".

- The question of unconstitutionality wazs not expressly
raised in the pleadings, but it is to be found in paragraph
7 of the affidavit in support of the opposition to the
plaintiffe’ application for suminary judgment in the fol-
lowing terms, namely “..the action is time barred by
virtue of section 94 of Cap. 262 and Atrticle 30.2  of the
Constitution of the Republic”.

The trial Judge concluded “that the determination of
the civil rights and obligations should be made within a
reascnable time, yet from a perusal of the said paragraph
as a whole that means from the commencement of the
litigation before the Court and not from the date when
the cause of action arose”. :

Held, dismissing the appeal: (A) Per A. Loizou, J.:
(1) The aforesaid provision of the Ceonstitution is identical
to Article .6.1 of ithe European Convention of Human
Rights. Tt is, therefore, natural to turn to the Case Law
of the Court and the Commission of Human Rights for
cuidance in the interpretation of what “reasonable time”
means, between what points does the period run and in
the last analysis what facts must be taken into account in
the determination of what is reasonable.

(2) In support of his case counsel for the appellant re-
ferred to a passage fom F.G.  Jacobs “The European
Convention of Human Rights” {1975) at p. 109, where
it is stated, inter alia, that a potential defendant should
also, it would seem, have the right that .proceedings -would
be instituted within a reasonable period from the date of
the alleged wrong®. Jacobs, however, makes no reference
in support of his proposition which obviously leaves it as
being his own personal opinion. Indeed, in no judgment

* The whole passage referred to by counsel is auoted at p. 585,
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of the Court or the Commission of Human Rights the
question of the length of the period of limitation or its
suspension was raised.

(3) As it was held in Fekkas v. E.A.C. (1968) | C.L.R.
173 “the laying down of periods of limitations is ob-
viously a matter primarily within the sphere of compe-
tence of the legislature”. It should be noted that the sus-
pension of the periods of limitation of actions by Law
57/64 was rendered necessary by the abnormal situation
prevailing since 21.12.63 in Cyprus.

(4} “Reasonable time” in Article 30 in so far as civil
proceedings are concerned refers to the duration of the
proceedings. Its starting point is- the filing of the pro-
ceedings and its ending point their conclusion. It does
not refer to the notion of prescribing or not by Law
rcasonable periods of limitation after the lapse of which
the cause of action is not extinguished but only be-
comes statute-barred. It follows that Law 57/64 cannot
be held to offend the said provision of the Constitution.

(5) The opinion expressed in the Improvement Board
of Eylendja v. Constantinou (1967} 1 CLR. 167 at p.
183 as to the proper manner in raising a question con-
cerning a constitutionality of a statute was more of a
directive rather than laying down hard and fast rules,
but there is no need to deal with the matter any further
as such matter was dealt with in Instambouli Bros. v.
The Director of Customs and Excise (1986) 1 C.L.R. 465.

(B) Per Savvides, J.: (1) As regards the issue of consti-
tutionality of Law 57/64 I agree and adopt the opinion
expressed by A. Loizou, J. in the judgment he just deli-
vered. A question, however, that has to be examined is
whether the issue of constitutionality was properly raised
before the trial Court to enable it to adjudicate on it as
he did,

(2) In this case the question was raised by paragraph
7 of the affidavit in support of the opposition to the ap-
plication for summary judgment. Furthermore, in his
written address counsel for the appellant argued that le-
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gislation suspending indefinitely the period of limitation
in cases where the parties have not been affected by the
Turkish occupation as far as their rights in the action are
concerned is unconstitutional and counsel for the respondents,
plaiiitiffs in the action, bty his written address dealt with
such matter, arguing why in his submission such legisla-
tion is not unconstitutional. Therefore, once the issue
was raised and argued the trial Court was bound to ad-
judicate upon it.

(3 The opinion expressed in the Improvement Board
of Eylendja v. Constantinou (1967) 1 C.LR. 167 i
merely divective (Instambordi Bros. v. The Director of the
Department of Customs and Excise (1986) 1 C.L.R. 465
adopted), but the correctness and usefulness of such
opinion as a directive in proper cases canmot be doubted
for it is worth while to raise on the pleadings any point
of law, which will substantially dispose of the whole
action or render the triai unnecessary, thus expediting the
determination of the action. Raising a point of law in the
pleadings makes it possible of bringing it up to be heard
and determined as a preliminary point with a2 view to
avoiding having to incur the costs of preparing for the
full trial of the action before that point is disposed of.
Also, the determination of such point may expedite the
determination of the action,

(C) Per Pikis, J.: (1) Article 30.2 of the Constitution
refers indistinguishably to the determination of obliga-
tions under Civil and Criminal Law. providing for the
application of similar judicial standards of fairness and
efficiency in both fields. If, therefore, the arguments of
counsel for the appellant were accepted, then and by the
same reasoning it would have to be acknowledged that
periods of limitation apply to criminal offences as well
and Article 30.2 should be construed. as tying the ele-
ment of “reasonableness” to the date of the commission
of the offence. That cannot have been the intention of
the makers of the Constitution. nor can such intention
be attributed to them having regard to the wording of
Article 30.2.

(2) Jacob's view as to the ambit of Article 6.1 of the
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European Convention of Human Righis is not supported
by any decision of the European Court of Human Rights
of opinion of the European Commission. In the Nen-
meister case the word “charge” was construed in the
opinion that preceded its reference to the Court as ¢n-
compassing charging by the investigating or police au-
thorities thus tying the time element 1o events immediataly
antecedent to the preferment of a charge before a Cour!,
whereas in the judgment of the Court in the same case
the “reasonableness™ of time taken for the de'ermination of
the charge was judged by reference to the commence-
ment of the criminal proceedings. What is significant s
that whichever of the said two views is adop’ed the
“teasonableness” should be judged bv reference to ju-
dicial proceedings or steps preliminary thereto.

(3) The accrual and regulations of rights is beyond
the scope of Article 30.2. The reasonableness of the
length of time taken for the conduct of judicial pro-
ceedings is measured in cases of civil actions from the
date of their institution.

(4) The summary formulation and adjudication upon
questions of constitutionality must be discouraged. Unless
such questions are formally raised in the manner indicated
in the Eylendja case, supra, Courts must not embark upon
their examination. However, in this case the Court could
not have omitted to heed the question on appeal as it
had been dealt with and adjudicated upon by the trial
Court.

Appeal dismissed with cos!s.

Cases referred to:

Improvement Boad of Eylendja v. Constantinou (1967)
1 CLR. 167

Instanbouli Bros. v. The Director of the Depariment of
Customs and Excise (1982) | CL.R. 465;

Fekkas v. Electricity Authority of Cyvprus  (1968) |
CLR. 173
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Independent  Awtomatic  Sales Lid., v. Knowless and
Foster [1962] 3 All ER. 27

Koning case, Digest of Strasburg Case-Law. Vol. 2
p. 502;

Neumeister case (Theory and Practice of the European
Convention on Human Rights by P. Van Dijk and
G.J.H. Van Hoof).

Huber case, Yearbook XVII1 (1978) 324 (356).
Digest of Strasburg Case-Law, Vol. 2 (Article 6) p. 502.
Appeal.

Appeal by defendants against the judgment of the Dis-
trict Court of Nicosia (Laoutas, S.D.J) dated the 23rd
February, 1985 (Action No. 938/84) whereby the de-
fendant was adjudged, on an .application for summary
judgment, to pay to the plaintiffs the sum of £1,117.50
in respect of a claim under a bill of exchange.

Ch. lerides with Chr. Clerides, for the appellant.
A. Dikigoropoullos, for the respondents.
Cur. adv. wvult.
The following judgments were read.

A. Loizou J.: At the conclusion of the hearing of this
appeal, in which the sole issue raised was the unconstitu-
tionality of the Limitation of Actions (Suspension) Law,
1964 (Law No. 57 of 1964) as offending the provisions of
Article 30 paragraph 2, of the Constitution regarding in
particular the right of every person to a hearing “within
a reasonable time”, we dismissed same concluding that the
ground in question failed. We said then that we would
give our reasons to-day. having followed that course as
we wanted some time to formulate them.

Article 30, paragraph 2, of the Constitution in so far as
material to the question raised reads as follows:

“2. In the determination of his civil rights and
obligations or of any criminal charge against him
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every person is cntitled to.. hearing within a rea-
sonable time....”

This provision is identical to Article 6. paragraph 1.
of the European Convention on Human Rights which has
been ratified by Law No. 39 of 1962. 1t was therefore
natural to turn to the Case Law of the Court and the Com-
mission of Human Rights, entrusted as they arc.  with the
control of the application of the Convention, for guidance
in the interpretation of what “reasonable time” ineans, be-
tween what points does the period run and in the last ana-
lysis, what facts must be taken into account in the deter-
nination of what is reasonable.

The learned trial Judge dealt with the matter and con-
cluded that though in agreement with counsel for the ap-

pellant “that the determination of the civil rights and obli-

gations should be made within a reasonable time, yet from
a perusal of the said paragraph as a whole that means from
the date of the commencement of the litigation before the
Court and not from the date the cause of action arose.
He then went on, said that he “did not think that Article
30 paragraph 2, of the Constitution was applicable to the
case in hand. The defendant was not denied his right to
claim his rights before the Court and the time that clapsed
until the hearing of the case could not be considered
long.”

The guestion of unconstitutionality was not expressly
and clearly raised in the pleadings but it is to be found
in the following terms in paragraph 7 of the affidavit filed
in support of the notice of opposition to the application
for judgment based on Order 18, rules 1 and 2 of the
Civil Procedure Rules. Paragraph 7. reads:

“In any event and/or on the alternative if the
cause of action arose in the date of maturity of the
bill T am advised and verily believe that the action is
time barred by virtue of Section 94 of CAP. 262 and
Article 30(2) of the Constitution of the Republic.”

On appeal counsel confined. as we have already said.
the issue to this one,and we heard him on that issue.
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I hold the view that what was said in the Improvement
Board of Exlendja v. Constantinon (1967) | C.L.R. 167
at p. 183 was more of a directive rather than laying
down hard and fast rules to be followed by u litigant or
elsc to be denied the right to raisec such issue. I need not,
however, deal with the matter any further as this Court
dealt with it in the case of [Instambouli Bros, v. The Di-
rector of the Departinent of Customs and FExcise, Civil
Appeal 6300, judgment delivered on the 17th December
1986, (as vet unreported),® at some length. f

In arguing the appeal before us, learned counsel relicd
on what is said in F. G. Jacobs the European Convention
of Human Rights (1975) page 109. It reads:

“The right to be protected against undue delay ap-
plies also in civil cases. In such cases, it would seem
that the period to be considered normally runs from
the date of the institution of proceedings.

The parties have the right to a final decision within
a reasonable time. But a party who has himself caused
or contributed to the delay cannot complain. A po-
tential defendant should also, it would seem, have
the right that proceedings be instituted within a
reasonabe .period from the date of the alleged wrong.
Thus, reasonable periods of limitation, after which
the right of action will be statute-barred, may be ne-
cessary to protect a potential defendant. On the other
hand, if a would-be plaintiff is debarred from insti-
tuting proceedings in the first place, it is not sufficient
to satisfy Article 6(1) that he is subsequently enabled
to bring proceedings before such a period of limita-
tion has expired.” '

He makes, however, no reference in support of his afore-
said proposition which obviously leaves it as being his
own personal opinion.

In Theory and -Practice of the European Convention on
Human Rights by P. van Dijk and G.J.H. Van Hoof at
page 256 the following is said:-

“With respect to the proceedings for the determina-
tion of civil rights and obligations, in general the be-

* Now reported in {1986} 1 C.L.LR. 465.
585
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gining of the period may be taken to be the moment
at which the action concerned is initiated or at which,
within the framework of another action, such a right
or obligation is advanced in a defence. If prior to
the judicial. proceedings first another action—for in-
stance an administrative appeal-—must have been in-

stituted, the beginning is shifted to the moment at.

which such an action was brought. A legislation or
a judicial practice placing obstacles in the way of a
plaintiff for a prompt institution of his action, as well
as legislation enabling him to leave the other party
for a long time in uncertainty as to whether or not
an action will be brought, without a reasonably short
term of limitation being applied, does not satisfy
Article 6(1).

The above-mentioned rationale entails that the end
of the period to be taken into consideration is the
moment at which the Court has put an end to the
uncertainty concerning the legal position of the person
in question. This is not therefore the moment at which
the hearing in Court starts, but the moment at which
the decision in civil proceedings 1is taken, or con-
viction, acquittal, or dismissal of the charge is pro-
nounced in criminal proceedings.

As the Court held in its Wemhoff judgment:

‘there is.... no reason why the protection given 10
the persons concerned against the delays of the
courts should end at the first hearing in a trial
unwarranted adjournments or excessive delays on
the part of trial courts are also to be feared'.

The uncertainty comes to an end only when the
verdict on the charge against the accused has been
pronounced, or the determination of the civil rights
and/or obligations has taken place at highest in-
stance, or has become final through the expiration
of the time-limit for appeal, or when further prose-
cution is defrained from.”
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ference cited in foot-note (422) is to Jacaobs p. 109 here-
inabove referred to.

As pointed in the Digest of Strasbourg Case-l.aw, Vol
2 {(Article 6) at p. 502, by reference to the judgment of
the Couri in Kdaning Case “For although the requirements
of Article 6 as regards cases (‘contestaiions’) concerning
civil rights are less onerous than they are for criminal
charges this difference is of no consequence here. All pro-
ceedings covered by Artice 6 are subject to the reguire-

»

ment of ‘reasonable time'..”.

At p. 503 the following is stated from one of the few
decided civil cases:

“In the Federal Republic of Germany, as in many
other States Members of the Council of Europe, a
Criminal cr Administrative Court 1s, it is true, res-
ponsible for the investigation and the conduct of the
trial of an action (see the above-mentioned Neumei-
ster Judgment of 27 June 1968, pp. 42-43, para 21,
and the above-mentioned Ko&nig Judgment of 28 June
1978 pp. 34-39, paras. 102-105, 107 and 109). In
contrast so the Government submitted, in the Fede-
ral Republic of Germany proceedings before the La-
bour Courts, as before all Civil Courts, are governed
by the principle of the conduct of the litigation by
the parties (Parteimaxime). In addition, German le-
gislation encourages the friendly settlement of cases
concerning employment (Sections 54, 57, 64 and 72
of the Labour Courts Act, Arbeitsgerichtsgesetz). This
factor was rightly adverted to by the Government.

Without minimising the importance of these dif-
ferences, the Court considers, as did the Commission,
that they do not dispense the judicial authorities from
ensuring the trial of the action expeditiously as re-
quired by Article 6. The Court notes, moreover, that
under the terms of Section 9 of the Labour Courts
Act the German Labour Courts at all levels of juris-
diction must expedite the proceedings.

Assuming that failure to try an action within a
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reasonablc time can on occasions have repercussions
as regards respect for some other right guaranteed by
the Convention (see, mutatis mutandis, the Judgment
of 23 July 1968 on the merits of the Belgian Lin-
guistic Case. Series A, Vol. 6, p. 33, para. 7), the
Court would recall that in the present case there was
no breach of the requirements of Article 6(1). Apart
from this consideration, the Court finds that no issue
arises under Articles 8, 3 or 12 taken on their own.

Judg. Court, 6 May 1981, Buchholz Case § § 50,
63, Pbl. Court A. Vol. 42 pp. 16, 22

This is not the only case that turned on the delays after
the filing of the proceedings, including adjournments and
delays in the delivery of reserved judgments (see Digest
Supra. p. 507 et seq.). 1 have only referred to it as indi-
cative of their approach. In no judgment of the Court or
the Commission, however. the question of the length of the
period of limitation or its suspension was raised.

The question therefore that arose in that respect was
the period that elapsed from the institution of the pro-
ceedings to the final determination.

In Fekkas v. The Electricity Authority of Cyprus (1968)
| C.L.R. 173 in which the unconstitutionality of Section
11(2) of the Public Officers Protection Law. Cap. 313
prescribing a period of limitation of three months for
actions against public corporations was successfully raised.
It was, however, stated at p. 184 that “The laying down
of periods of limitation is obviously a matter primarily
within the sphere of competence of the legislature.”

It may be mentioned here that the legislative regulation
of the suspension of the periods of limitation prescribed
by the Limitation of Actions Law, Cap. 15 was rendered
necessary by the prevailing conditions connected with the
abnormal situation prevailing since the 21st December
1963 in Cyprus, as its title says.

In my view the “reasonable time” prescribed in para-
graph 2 of Article 30. in so far as civil proceedings are

concerned, refers to the duration of proceedings. It has as
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a starting point the filing of the proccedings and as .an
ending point their final conclusion. It does not refer 1o
the generally accepted notion of prescribing or not by Law,
reasonable periods of limitation after the lapse of which
the cause of action is not extinguished but only becomes
statute-barred. In no way the suspension of such laws or
even the nonenactment of laws for the Limitation of
Actions can be held to offend this provision of the Con-
stitution as the regulation of the question of limitation of
actions is outside the ambit of the term “hearing... within
reasonable time” prescribed in Article 30(2) of the Con-
stitution.

It was for all the aforesaid reasons that I concluded
that this appeal should be dismissed with costs.

SavviDes J.: This is an appeal from the judgment of the
District Court of Nicosia given against the appellant  on
an application for summary judgment in respect of a claim
under a bill of exchange dated 28.3.74 payable on 25.6.74
which was accepted by the appellant.

At the concluston of the hearing of this appeal we dis-
missed the appeal and said that we would give our reasons
today. as we wanted some time to f{ormulate them. .

A number of grounds of appeal were raised by counsel
for the appellant in his notice of appeal, all of which, save
ground 3, were abandoned at the hearing of the appeal.
Ground 3 which was the only ground argued, was that
“the decision of the Court below that Law No. 57/64 as
to the suspension of prescription is constitutional and/or
that it does not contravene the Constitution, is wrong.”
The appeal was thus confined to the question as to whether
the provisions of the Limitation of Actions (Suspension)
Law, 1964, (Law No. 57/64) offend the provisions of
Article 30, paragraph 2 of the Constitution. T agree with
the opinion expressed by my brother Judge A. Roizou in
his judgment just delivered, as to the constitutionality of

Law 57/64 and T adopt what he said in this respect.

A question, however, which has to be cxamined is,
whether the issue on constitutionality was properly raised
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before the trial Court to enable the triai Judge adjudicate
on it as he did. In The Improvement Board of Eylendja v.
Constantinou (1967) 1 CL.R. 167 certain ocbservations
were made by the Ceurt as to the procedure to be followed
when a question of unconstitutionality of Law is raised and
the view was expressed that where a party in a civil pro-
ceeding wishes to raise the question of constitutionality of
any law, he should follow one of two courses that is either
raise it specifically with fu!l particulars in his pleadings or
if he wishes to ra‘se such a question at o later stage of the
proceedings (which was recognized as something in respect
of which he had a right to do under Article 144(1) of the
Constitution} then he should do so in writing, formulating
the question raised in detail, as to give the opportunity to
the other side of being heard on the point. It was further
added that if such a question were raised in the course of
the hearing, the trial Court might have to exercisc its dis-
cretion of granting an adjournment to the other side to
enable it to prepare its case.

The proceedings in the present case which jed to the
judgment were for summaty judgment as per claim  which
was specially  indorsed on the writ of summons. No
pleadings were filed by the defendant-appellant, as he was
not cntitled to file a defence on an application for sum-
mary judgment without leave of the Court. Therefore. o
guestion of raising it in his pleadings could not arise.

In paragraph 7 of the affidavit in support of the appo-
sition the question of unconstitutionality was raised by a
statement to the effect that “The action is time barred by
virtue of Section 94 of Cap. 262 and Article 30(2) of the
Constitution of the Republic.” Furthermore. by his written
address counsel for appellant raised and argued that le-
gistation to the extent that it suspends indefinitely the pe-
riod of limitation in cases where the parties have not been
affected by the Turkish occupation as far as their rights
in the action are concerned is unconstitutional. Counsel
for respondent, plaintiff in the action, by his written ad-
dress dealt with such matter and advanced his arguments
why in his submission there is no violation of the Con-
stitution. Therefore, once this issue was raised and argued
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before the trial Court. the Court was bound to adjudicate
on it as it, in fact, did.

By the unanimous decision of this Court which was
delivered yesterday, in Civil Appeal 6300, Istambouli Bros.
v. The Director of The Department of Customs and Excise,
in which I was a member of the Bench that dealt with such
appeal, and in which though the trial Court did not exa-
mine the question of unconstitutionality of the relevant
law, on the ground that it had not been raised in the
pleadings before it, the appellate Court alllowed such qu-
estion to be raised and argued before it. After making re-
ference to the opinion expressed in Eylendja case (supra)
as to how the question of unconstitutionality of any law
should be formulated in civil proceedings it concluded as
follows:

“From the above we have reached the conclusion
that the question of the constitutionality of the - re-
levant provisions of the Customs and Excise Law,
1967 in relation to Article 12.3, being a legal issue
in a broad sense, need not have been specifically
pleaded; all facts which were essential for its deter-
mination were pleaded, such as the seizure, the notice
etc. And such issue of constitutionality had to be re-
solved only by comparing and weighing the provisions
of the Law as regards the articles of the Constitution
claimed to have been offended.

We have taken notice of the aforesaid Eylendjn
case (supra)”and would consider that it is more «cf
a directive rather than laying down hard and fast rules
to be followed at all times.

In the circumstances we feel that it was open to
the trial Court to consider such question of constitu-
tionality. However, in view of the fact that leave was
given to the appellants to argue such matter before
us, we would consider that this ground of appeal to
be more of an academic importance rather than
affecting the outcome of this appeal.”

In arriving at such conclusion the Court dealt at some

591



Savvides J. Peporis v. National Bank (19566}

length with the provisions of Order 19 rule 4 of the
Civil Procedure Rules which provide that -

“Every pleading shall contain, and contain only.
a statement in a summary form of the material facts
on which the party pleading relies for his claim or
defence, as the case may be, but not the evidence by
which they are to be proved...”

in conjunction with Order 27, rule 1 which provides that -

“Any party shall be entitled to raise by his
pleading any point of law, and any point so raised
shall be disposed of by the Court at any stage that
may appear to it convenient.”

Reference was also made to the corresponding Rules
of the Supreme Court in England and the relevant notes in
the Supreme Court Practice dealing with such rules with
particular reference to the case of Independent Automaiic
Sales Ltd, v. Knowles and Foster [1962] 3 All E.R. 27.

In the fndependen: Auromatic Sales Ltd. eic. case (su-
pra) it was held at pp. 29, 30:

“The defendants have not raised this point speci-
fically in their pleading. It is, it is true, 2 pure point
of Law. Nevertheless, it is a po'nt taken by the de-
fendants which, in substance, is a demurrer to the
action, and T have had to consider R.S.C., Ord. 25,
rr. 1. 2 and 3. which are the rules which now
apply in cases where, under the old procedure. «
defendant  would have demurred to the plaintiffs
action. Rule 1 provides that no demurrer shall bc
allowed., Rule 2 provides that:

"Any puarty shall be entitied to raise by iy
pleading any point of Law, and, unless the Court
or a Judge otherwise orders, any point so raised
shall be disposed of by the Judge who tries the
cause at or after the trial’

Rule 3 is:

‘If, in the opinion of the Court or a Judge, the
decision of such point of Law substantially dis-

592

10

15

20

25

30



10

20

25

35

1 C.L.R. Paporis v. National Bank Savvides J.

poses of the whole action, or of any distinct cause
of action, ground of defence, set off, counter-
claim or reply therein, the Court or Judge may
thereupon dismiss the action or make such other
order therein as may be just’ ’

One knows that in practice. where a defendant
demurs to a plaintiff’s action, one course open (o
him is 10 raise the ground of demiirrer in the pleading
and bring that point of Law on to be heard and de-
termined as a preliminary point with a view to avoid-
ing having to incur the costs of preparing for the full
trial of the action before that point is disposed of.
Nevertheless, counsel for the defendants here savs
that at the trial the -defendants are not precluded by
these rules from raising a pure point of Law which
disposes of the action. or may dispose of the action.
notwithstanding that it is not mentioned at all n
the pleading.

At first glance it appears to me that r. 2 of RS.C.
Ord. 25, is somewhat against the submission of
counsel for the defendants: but we have to bear in
mind the terms of R.S.C.. Ord. 19, r. 4. which pro-
vides that

‘Every pleading shall contain. and centain only.
4 statement in a summary form of the material
facts on which the party pleading relies )

and undoubiedly. a partv is not bound. and indeed
normally ought not. to plead points of Law but to
plead the facts on which he relies. In the notes to
R.S.C.. Order 25, r. 3.1 find. under the heading
‘Objection in point of law’. the following note:

‘If a party intends to apply for determination
of a point of law he must raise it on his pleading.
But at the trial itself he may ra‘se a point of law
open to him even though not pleaded.” ™

In addition to what was said in Istambouli case {suprz)

I wish to make reference to the following authorities
the matter:
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In Odger’s Principles of Pleading and Practice. 22nd
Edition at p. 94 under the heading “Every Plead'ng must
state Facts and not Law” we read:

and

“Conclusions of law, or of mixed law and fact, are
no longer to be pleaded. It is for the Court to declare
the Law arising upon the facts proved before it.”

at p. 111, under the heading “Hlustrations™

“Neither party should set out the provisions of
public Acts of Parliament; or of private Acts passed
since 1850, unless the -Act itself makes it necessary
to be cited. Nor should he state in his pleading the
propositions of Law which he proposes to urge upon
the Court.”

Also, at p. 144:

“You should always bear in mind the good advice
which that great judge, Sir Edward Coke, deduced
as a moral from ‘the first cause that he ever moved
in the King’s Bench™

‘When the matter in fact will clearly serve for
your client although your opinion is that the plaintiff
has no cause of action, yet take heed you do not
hazard the matter upon a demurrer, in which, upon
the pleading and otherwise, more perhaps will arise
than you thought of; but first take advantage of the
matters of fact, and leave matters in law, which
always arise upon the matters in fact, ad wultimum,
and never at first demur in law, when, after triat of
the matters in fact, the matters in law (as in this
case it was) will be saved to you. This advice, though
now four hundred years old, is as sound now as it
was in the days of Queen Elizabeth I, in fact, owing
to the liberal powers of amendment given by the
Judicature Acts, its value has increased rather than
dim‘nished. Lindley J. Taid down the same rule in
Stokes v. Grant. ‘If the defendant wants to avail him-
self of his point of law in a summary way, he must
demur; but if he does not demur, he does not waive
the objection, and may say at the trial that the claim
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is bad on the faci of it.” Il then the facts ure likely to
prave in your favour, you sheuld not, as a tule. apply
for a preliminary fearing of the point of law. But
if at the trial you will be compelled to admit that
you have no case on the merits, then by all means
take advantage of any point of law you can.

No cne is bound to take an ubjection in point of
faw: Order 18. r. Il, merely savs that o party may
raisz it by his pleading. At the trial he may argue
any point of law he likes. whether rnised on  the
pleadings cr not. This was decided on June !0.
18864, by a Divis'onal Court (Day and Wills JI) in
the case of MvacDowugall v. Knight (not reported oun
this point). And it was also the law under the former
svstem, The provisions of Order 18, r. 8(1) <hould.
however, te borne in mind. Even in cases not with'n
the four cormers of that rule the modern tendency in
pleading is to aveld fakng on opponent by surprise—
a course which may cause cmbarrassment and incon-
venience at the trial

But if either party desires o have any roint of law
sct down for hearing. and dispored of Defore the trial,
he sheuld raise it in his pieading by an rbjection in
peint of law. Indeed. where the peint of 'aw amounts
to a plea in bar such as rce judicata, it would be the
correct preccidure, And having regard to the words of
Order 33, r. 7 it is clearly worth while to raisc  on
the pleadings any point of law which will suhstan-
tizlly dispose of the whole action or render the trial
nnnecessary.”

In Bullen & Leake and Jacob’s Precedents of Pleadings.
12th Edition. under the heading “Point of Law™ at p. 49
we read:

If a party does not raise a point of law in his pleading,
he may nevertheless at the trial raise anv point of law
open to him.”


file:///enience
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On the distinction between pleading law and raising a
point of law, we read the foliowing at p. 48 of the above:

“While it is a principal rule of pleading that a
party must plead material facts only and not law,
yet every party is permitted by his pleading to raise
a point of law. The distinction between pleading law
which is not permitted and raising a point of law
which is permitted, is that by pleading law a party
would in effect be pleading conclusions of law,
which would obscure or conceal, or at any rate fail
to reveal, the facts of-the case; whereas by raising
a point of law a party would help to define or isolate
an issue or question of law on the facts as pleaded.”

Bearing in mind the above, as well as the contents of
the op'nion expressed in Eylendja case, I reiterate what
was said in Istambouli case that the opinion expressed in
Eylendja case is merely a directive. T do not, however, for
a moment hesitate to indorse the correctness and useful-
ness of such opinion as a directive in proper cases for it
is worth while to raise on the pleadings any point of law
which will substantially dispose of the whole action or
render the trial unnecessary thus expediting the determina-
tion of the action. Raising a point of law in the pleadings
makes it possible of bringing it up to be heard and de-
termined as a preliminary point with a view to avoiding
having to incur the costs of preparing for the full trial of
the action before that point is disposed of. (See Indepen-
dent Automatic Sales Ltd. v. Knowles and Foster, supra).
Also, the determination of such point of law may expedite
the determination of the action. The desirability of
raising an objection on a point of law in the pleadings is
stressed in Halsbury’s Laws of England, 4th Edition, Vol.
36 under the heading “pleading facts, not law”, in para-
graph 13 where it is stated that “it may be useful on oc-
casion to state the legal conclusion sought to be drawn
from the facts, or the nature of the Iegal provision on
which the party pleading intends to rely, either by way of
emphasis or to prevent any doubt in the mind of the other
party as to the nature of the case alleged against him.”

Also in Odger's Principles of Pleading, and Practice
{supra) at p. 143 it is stated that: '
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“on But it was desirable, and indeed necessary
to preserve some form of objection in point of law,
otherwise parties might incur great expense in trying
issues of fact which, when decided, would not
determine their rights. So it was provided that any
party should be entitled to raise by his pleading any
point of law (Order 18. r. 11). ~

When the matter is one of first impression, or
when for any other reason the law on the point is not
clear, it may be very desirable to argue an objection
and settle the point of law before incurring the ex-
pense of a trial with witnesses.”

Finally in Bullen & Leake and Jacob’s “Precedents of
Pleadings” supra, at p. 49 it is mentioned that: “To raise a
substantial point of law on the facts as pleaded is a con-
venient course, especially where it may dispose of the whole
action, since it may enable the point to be tried as a
preliminary issue.”

Notwithstanding the usefulness and desirability of
raising a point of law in the pleadings a party is not
prevented from raising at the trial any point of law not
raised in the pleadings.

It was for all the aforesaid reasons that I concluded
that this appeal should be dismissed with costs,

Pixis F.: The appeal was confined to the constitutionality
of the Suspension of the Limitation of Actions Law
(57/64), other grounds of appeal having been abandoned.
Mr. Clerides argued before us, as he had earlier done before
the trial Court that Law 57/64 is unconstitutional because
it breaches the provisions of paragraph 2 of Article 30 and
in particular is inconsistent with the duty cast on the
authorities to ensure that in the determination of his civil
obligations, the litigant is entitled to judgment within 2a
reasonable time. Consequently, the action of the respen-
dents for the recovery of bills of exchange that became pay-
able in 1974 ought not to have been sustained, as the time
that elapsed between the accrual of the liability in 1974
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and thc time judgment was given--Aprii, 1984—was
inordinately long, and as such not reasonabic. Had the
limitation period applicable to the recovery of  bills of
c:change not teen suspended, the claim would have been
prescribed.

Notwithstanding the fatlure of the appellant (defendant)
to raise the issue of constitutionaiity before the (trial
Court, in the manner indicated in the Improvement Boar:d
of Evlenja v. Andreas Constantinou(l) the trial Court
heeded and answered the question of constituiionality. The
directions given in the above case reflect the approach of
the Supreme Court to the proper elicitation of issues of
constitutionality and must be heeded in every casc. The
solemnity of such issues makes necessary strict adherence
to the aforementioned practice direction of the Supreme
Coust. The summary formulation and adiudication upon
questions of consttutionality must be discouraged. Unless
questions of constitutionality are formally raised in the
manner indicated in the above case, Courts must not
embark cn the examination of questions of constitutio-
nality,

Nonetheless, we cannot in this case omit to heed ths
question on appeal as it was dealt with and adjudicated upan
by the trial Court. In the opinion of the trial Court, the
ambit cf para. 2 Article 30 is confined to the time gap
between the initiation of proceedings and their conclusion.

The submission of unconstitutionality is solely founded
oh a passage in Jacobs in his work on the European
Convention on Human Rights(2) reflecting the author’s
view on the compass of Article ‘6(1) of the European' Con-
vention on Civil Rights, upon which para. 2 Article 30 is
modelled. The passage is the following:

“A potential defendant should also, it would scem.
have the right that proceedings be instituted within
a rcasonable time from the date of the alleged wrong.
Thus, reasonable periods of limitation aftcr which a

) (1967) 1+ OL.R. 167, 1B3.
@ Clarendor Press — Oxford 1975.
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right of action will be statutebarred, may be ne-
cessary to protect a potential defendant.”

Jacob’s view of the ambit of Article 6{1} 1s nOt'sup—
ported by any Decision of the European Court of Human
Rights or opinion of the European Commission. In
the Neumeister case, (1) the reasonableness of time taken
for the determination of a charge was judged by reference
to the commencement of criminal proceedings. In the opinion
of the Commission, in the above case that preceded re-
ference to the Court, the view is expressed that the word
“charge” should be construed as encompassing charging
by the investigating or police authorities, thus tying tha
time element to events immediately antecedent to the pre-
ferment of a charge before the Court. Whichever of the
two views is adopted, what is significant is that both bo-
dies inclined to the view that reasonableness should be
judged by reference to judicial proceedings or steps preli-
minary thereto.

Paragraph 2 of Article 30, like Article 6(1), envisages
the observance of similar standards in the determination
of obligations under civil Law and criminal charges. 1f
anything, a stricter standard might be warranted for the
determination of criminal liability. However, thcre is no
differentiation between the two. Article 30.2 refers in-
distinguishably to the determination of obligations under
Civil and Criminal Law providing for the application of
similar judicial standards of fairness and efficiency in both
fields.

Now, if the argument of counsel for the appellant were
accepted, we would by the same reasoning have to acknow-
ledge that periods of limitation apply te criminal offences
as well and that the relevant provisions of para. 2 of
Article 30 must be construed as tying the element of
reasonableness envisaged therein to the datc of commission
of the offence too. That cannot have been the intention
of the makers of the Constitution. nor can such intention

1} For a discussion o! this case and other cases bearing on tha
intarpretation of Articte 6{1) see Theory and Practica of tho
European Convention of Human Riohts by P. van Dijk and
G.JH. van Hoof. Sec also Huber care Yearbook XVHI {1978)
324 (3586).
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be attributed to them having regard to the wording of para.
2 Article 30.

The theme of Article 30 is the entrenchment oi the right
of access to the Law Courts uand the establishment of
proper standards for the due administration of justice. They
incorporate the rules of natural justice as an’ integral part
of the judicial process, and make provision for the expedi-
tious transaction of judicial proceedings in the interest of
the efficacy of the judicial process.

The accrual and regulations of rights vested by law
is wholely beyond the scope of Article 30. The reason-
ableness of the length of time taken for the conduct of
judicial proceedings is measured in the case of civil actions
from the date of their institution. No complaint is made
here that the time taken for the purpose was in any way
urireasonably long.

By way of epilogue to this Judgment, we may mention
that the establishment and adjustment of periods of limita-
tion is, as the Supreme Court acknowledged in the case
of Yiannis Fekkas v. The Electricity Authority of Cyprus
(1), a matter of legislative discretion; whereas it would be
difficult for anyone acquainted with the sad events of
1963-1964 and the tragic events of 1974 to suggest that
the enactment of Law 57/64 was an unjustified measure.

For all the above reasons, the appeal was dismissed
with costs. '

A. Lorzou J.: In the result the appeal is dismissed with
costs.

Appeal dismissed with costs.

) {1968) 1 C.LR 173.
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