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[Loris, J.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

PHOTINI ANDREQU,

Applicant, .
'
THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF COMMUNICATIONS
AND WORKS,
Respondent.

AND AS AMENDED BY ORDER OF THIS COURT
DATED 21.10.1982

PHOTINI ANDREOU,
Applicant,
V.

THE REPUBLIC OF CYPRUS, THROUGH
1. THE MINISTER OF COMMUNICATIONS
AND WORKS
2. THE LICENSING AUTHORITY,

Respondents.

{Case No. 237/82).

Administrative Law—Administrative acts or decisions—Lawful
and unlawful administrative acts—Revocation—Principles
applicable—Procedure on revocation—Road use licence—
Refusal to issue-—Hierarchical recourse to Minister against
refusal-—Dismissal of recourse—Competence of Minister
ceased from time he has given his decision on the hierar-
chical recourse—And he had no competence to revoke his
said decision~Assuming that he was competent to do so
he had to joliow the same procedure envisaged for the
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making of the decision and to give full and special reason-
ing but he failed to do so—Further he had no competence
to call upon the Licensing Authority to issue a ucence—
Only competent organ to issue or refuse the licence was
the Licensing Authority—And in so doing it had to make
an enquiry afresh and exercise a discretion—Licensing Au-
thority acting under a misconception of Law by complying
with the decision of the Minister and failing to carry out
an inquiry.

Motor Transport—Road use licence—Refused by Licensing

Authority—Hierarchical recourse 1o Minister—Dismissal of
recourse—Minister had no competence, after giving his
decision dismissing the recourse, to revoke his said deci-
sion—And he had no competence to call upon the Licens-
ing Authority to grant the licence and at the same time
dictate the conditions under which it will be issued—Only
organ vested with competence to issue or refuse a licence
was the Licensing Authority—And in so doing it had to
make an inquiry afresh and exercise a discretion—Licens-
ing Authority acting under a misconception of Law by
complying with decision of the Minister and failing 1o
carry out an inquiry—Motor Transport (Regulation) Law,
1964 (Law [6/64 as amended).

Practice—Recourse for annulment—Amendment—So as 1o in-

clude respondent 2 of whose decision applicant had no
knowledge when he filed the recourse,

Ministers—Assumption of duties—Only after affirmation—Ar-

ticle 594 of the Constitution.

On 25.6.1981 the Licensing Authority, respondent 2,
after a due inquiry turned down the application of the
interested party in this case for the issue to him of a
licence for the running of a rural taxi at Sykopetra vil-
lage. The inquiry included representations made by the
applicant who was running a rural taxi in the area. As
against the above decision the interested party filed a
“hierarchical recourse” to the Minister of Communications
and Works, respondent 1, who after dealing with it dis-
missed it on the 13th January, 1982, On the 20th April,
1982 respondent 1 revoked the decision he has given in
the hierarchical recourse on the ground that the said deci-
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sion was based on wrong data; and he, further, called
upon the Licensing Authority to issue a licence to the in-
terested party. When applicant came to know of the above
revocation he challenged it by means of this recourse
which was directed against respondent 1; and when after
the filing of the opposition, he came to know that the
Licensing Authority, decided on the 3rd June 1982, to
issue a licence to the interested party, he applied and
had the original recourse amended so as to include the
Licensing Authority, respondent 2, in the present recourse.
The decision of the 20th April, 1982, taken by respondent
was signed by ex-Minister Mr. HjiCostas; and it was ar-
gued on behalf of the applicant that Mr. HjiCostas was
not a Minister on 20.4.82 because the present Minister
was appointed on 20.4.82. The affirmation of the present
Minister was made at 12 ncon of 20.4.1982,

Held, (1) that since applicant had no notice whatsoever
of the relevant decision of respondent he could apply and
amend his recourse by adding respondent 2 in time.

(2) That in the absence of any other evidence and in
view of the presumption of regularity the decision in
question must be treated as the decision of the Minister
of Communications and Works, The new Minister couid
not assume duties before piving his affirmation (Article
59.4 of the Constitution) and it is clear from the evidence
that the affirmation was given at 12 noon of 20.4.1982,

(3) After stating the principles governing revocation of
lawful and unlawful administrative acts and the procedure
on revocation vide pp. 819-823 post.

That the competence of the Minister has ceased from
the time he has given his decision on the hierarchical re-
course on 13.1.82; that the matter was thereafter entirely
outside his competence; that any person aggrieved by his
decision and having a legitimate interest in the matter
could have a recourse to the Court pursuant to the provi-
sions of Article 146 of the Constitution, within the next
75 days; and that, therefore, the Minister could have no
competence ninety-seven whole days after his decision on
the hierarchical recourse to revoke his aforesaid decision.

Held, further (1) that assuming that the Minister was
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a competent administrative organ, he would be able to
revoke the administrative decision of 13.1.82 on the ground
of public interest, as matters regulating the tratfic and
matters incidental thereto are grounds of public interest
(vide the Decision of the Plenary cf the Greek Council of
State No. 1355/55) subject to following the same proce-
dure envisaged for the making of the decision of 13.1.82,
as the aforesaid decision was a lawful one (see Conclu-
sions of the Greek Council of State 1929-1959 at p. 204)
and to providing in his decision of 20.4.82 “full and spe-
cial reasoning” (see Decision of the Plenary of the Greek
Council of State under No. 264/1955), but .the Minister
failed to follow the same procedure and to give full and
special reasoning or even ordinary reasoning.

(2) That the Minister had no competence whatever to
call upon the Licensing Authority to issue a permit and
at the same time dictate the conditions under which the
permit will be issued.

(3) That respondent 2, the Licensing Authority, was
the only organ vested with competence to issue or refuse
a licence for a rural taxi and in so doing it had 1o exercise
its discretionary power according to the Law, and make
an enquiry afresh; and that since the Licensing Authority
did not carry out any enquiry it acted under a misconcep-
tion of the Law, complying with the decision of the
Minister, the decision of the Minister purporting to revoke
his earlier decision of 13.1.1982 as well as the decision
of respondent 2 dated 3.6.1982 must be annulled.

Sub judice decis}'On annulled.

Cases referred to:

A. & S. Antoniades & Co. v. Republic (1965) 3 C.LR.
673 at p. 682;

Paschali v. Republic (1966) 3 CL.R. 593 at p. 609;

Decisions of the Greek Council of State Nos: 1681/55,
1355/55, 264/55, 463/43 and 832/52.
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Recourse against the decision of the respondents where-

812



5

10

15

20

25

30

35

3 C.L.R. Andreou v. Republic

by the interested party was given a licence to run a rural
taxi at Sykopetra village.

Chr. Pourghourides, for the applicant,
M. Tsiappa (Mrs.), for the respondent.

G. Teoulides, for the interested party.

Cur. adv. vult

Loris J. read the following judgment. The applicant by
means of the present recourse, as amended on the 2lst
October 1982, impugnes:

(a) The decision of the Minister of Communications and
Works—respondent No. 1—dated 20.4.82, whereby
the respondent had revoked his earlier decision of
13.1.82 (the decision of 13.1.82 having been given
by him on a hierarchical recourse to him by the inte-
rested party in the present case).

(b} The decision of the Licensing Authority—respondent
No. 2— dated 3.6.82, whereby the interested party in
the present case was given a licence to run a rural
taxi at Sykopetra village.

The facts are very briefly as follows:

Respondent No. 2 on 25.6.81, by its decision properly
reached at after due inquiry, (vide blue 18 in ex. 7) turned
down the application of the interested party in the present
case, for the issue to him of a licence for the running of
a rural taxi at Sykopetra village; it is clear from the con-
tents of blue 18 that the enquiry of respondent No. 1 in-
cluded inter alia the representations made by the applicant
in the present case, who was running a rural taxi in the
area, pursuant to the provisions of the relevant legislation
then in force ie. s.9(4) of the Motor Transport (Regula-
tion) Law, 1964 (Law No. 16/64) as amended by Law
60/75 which provided that the Licensing Authority in
exercising its discretionary power of granting or refusing
rural taxi licences should take into consideration inter
alia “the representations which may be made by persons
who are already providing in good faith transport facilities
in the same or nearby area.”
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The interested party in this case, feeling aggrieved aga-
inst the said decision of respondent No. 2 filed a “hierarchi-
cal recourse” to the Minister of Communications and Works
—respondent No. 1—as envisaged by the relevant legisla-
tion. It must be stated here by way of parenthesis that
the Motor Transport (Regulation) Law, 1964—(Law No.
16/64)— as amended by Laws 78/66, 89/69, 13/70,
45/71, 33/72, 81/72, 60/73, 82/73 and 60/75 was repealed
and re-enacted by Law 9/82 which was promulgated in the of-
ficial Gazette on 19.3.82 and came into operation on the
same day. It must be noted further that the provisions con-
cerning the “hierarchical recourse” to the Minister, en-
visaged by section 6 of the original Law (vide s.3 of Law
81/72) were replaced by identical provisions in s. 4 of Law
9/82 which reads as follows:

“4, {1) Anyone dissatisfied with the decision of the
Licensing Authority, issued under the provisions of
the present Law, may within twenty days from the
date of the communication to him of the decision.
by written recourse to the Minister, in which the rea-
sons in support thereof are set out, challenge the
said decision.

(2) The Minister examines the recourse made to
him without undue delay and after hearing or giving
the opportunity to the applicant to support the grounds
upon which the recourse is based, decides on it, and
communicates forthwith his decision to the applicant:

Provided that...

(3) The person dissatisfied with the decision of the
Minister can resort to Court, but until the Minister
has given his decision, in case of a recourse to him,
or in case of no recourse to him, until the period en-
visaged by sub-section (1) for the filing of a recourse
has elapsed, the decision of the Licensing Authority
shall not become executory.

() 0 e

In order to avoid confusion it must be noted that Law
9/82 has also been amended by Law 84/84 and the rele-
vant section 4 of Law 9/82 has been repealed and substi-
tuted by new sections 4 and 4A (vide s. 4 of Law 84/84)
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which provide for a “hierarchical recourse” not to the Mi-
nister anymore but to a specially constituted body as en-
visaged in s. 4A of Law 84/84; of course Law 84/84
having been published on 16.11.84 is inapplicable in the
present case.

Reverting to the facts of the case: The Minister of Com-
munications and Works—respondent No. 1—dealt with the
“hierarchical recourse” of the interested party according to
Law’ and on 13.1.82 gave his decision (vide blue 22 in
ex. 7) whereby the “hierarchical recourse” by the interested
party was dismissed.

The applicant in the present case was informed of the
said dismissal by a letter from the Ministry dated 23.1.82
(vide ex. 1 attached to the written address of the appli-
cant),

On 20.4.82 the Minister—respondent No. l—revoked
the decision he has given on the hierarchical recourse on
13.1.82; the revocation in question appears in ex. 2A
attached to the written address of the applicant .and reads
as follows:

“24/67/1994

O MNEPI PYOMIZEQZ THXZ TPOXAIAZI META®OPAZ
NOMOZ TOY 1982

("ApBpo 4)

‘Andgpaon Tou ‘Ynoupyol Zuykoivwvidv kai "Epywv
omv npoaguyhy To0 K. "AvBpéa Marabdnourou and
ZukoneTpa, €vavriov dpvnTikAc dnogpdoswe ThHe Ap-
Xfc "Abeidv o ditnon Tou yia T Xopnynon abeiac
ayporikod Taki yid Eva kawoulpyio Sxnpo, pé  Edpa
™ Zukdnerpa.

"Ene1dn-

(@) Z7ic 13 ’lavouapiou, 1982, gixa éxdéoer THv ané-
@aon pou pé ap. 24/67/1994 pd tijv énola anéppya
mMv aimon 100 k. "Avdpea [anaddnovdou yid T
xopfiynon adeiac dypomkod Tokl yid &va kawvolpyio
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oxnua pé E5pa 1o Xwpid ZuxdneTpa, kai  Enedh

(8) &kdidovroc ToOTe TAV andpacn pou eixa SBewprios,
ampldpevoe of tog@aipéva Sebopéva, ém of pETO-
popikéc avaykec tolU Ywpiod Zukonetpa €Eunnpe-
TouvTo nhfipwc ané Ta ayponikd vali TRe neploxic,
iStaitepa and 10 ayporikd Tafi Tod MpogAtn 'HAlg,
kai énoptvwe O SikaloAoyolioav TR xopAynon O-
Selac aypomkol tafi pe Ebpa Td ywpd TuxodneTpa,
yeyovde nol Unootnpiktnke 4anod v &évioraGpevn Ko
dwrevy ‘Avdpiou, DlokTATRIG TOU  dypoTikoU Tati
Tol Mpoopnrn "Hhia pe ap. éyypagic LV 151, kard
™v gvwnov pou Okpooon Thc Mo ndvw iEepapykic
npogpuyic, kai £neibf

(v) vopa Eénavekmpwvroc  karémv  eionyngewc  ToU
npoo@elyovra TA yeyovoTa, Bpiokw OT of dvaykec
TOU Ywpiol ZukdneTpa bEv pnopolv va EEunnpetn-
Bolv nAfjpwec 4ané To dyporikd Taki Tol Mpoghmn
‘HAia, dgol B&v Ondpyer mTnhepuwviky  olvbeon ue-
Tafh Tdv S0o xwpiv olTe xai npoypapparieTan
TéTOIG gUvdeon ord olvrouo ueAlov.

2. T'a dhouc Touc mid navw Adyouc Exw katarjEel
otd ouunépacua &M A andgoon pou pE dp. 24/67/1994
kat Auep. 13 'lavouapiou 1982, npéner vd  dvakinBei
wat P& TV napoloa dndgaan THV AvaxkaAd.

3. MY aord kakeitm 4 "Apyxf "Adeidv 6nwe xopnyn-
oet otov K. "Avdpia Nanaddnouro Gdeia dypomikol Ta-
Ei yia évo kaivolpyio éxnua pg £5pa 1d Xwpid Zuxd-
neEYpa, TOTE povo Ovav o . Nonaddnouroc GnoEevw-
el kai peraBiBaoel o Ao npbowno Tv  abeia Me-
Tagopéa «A» noU kotéxer yid Td Oyxnpo Tou ud ap.
tyypapic JQ 733.

(TEQPTIOZ XATZHKQZITAZ)

YNOYPTOZ IYTKOINQNION KAl EPTQN
20 'Anpihiou, 1982.-
(*24/67/1994
THE MOTOR TRANSPORT (REGULATION)
LAW, 1982.
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(Section 4)

Decision. of the Minister of Communications and
Works in the recourse of Andreas Papadopoulos of
Sykopetra against the negative decision of the Licensing
Authority to his application for the grant of a
licence for a rural taxi in respect of a new vehicle, sta-
tioned at Sykopetra village.

Whereas—

(a) On 13th January, 1982 I have delivered my
judgment under No. 24/67/1994 whereby 1 dismissed
the application of Andreas Papadopoulos for the grant
of a licence for a rural taxi in respect of a new
vehicle stationed at Sykoperta village, and whereas

(b} in delivering then my judgment I had consi-
dered, basing myself on wrong data, that the transport
needs of Sykopetra village were fully served by the
rural taxis of the area, especially by the rural taxi of
Profitis Elias, and therefore did not justify the grant
of a licence to a rural taxi stationed at Sykopetra vil-
lage a fact which had been put forward by the person
opposing the grant of a licence Mrs. Photini Andre-
ou, owner of the rural taxi of Profitis Elias under re-
gistration No. LV 151, during the hearing before me
of the hierarchical recourse and whereas

(¢) now in reassessing the facts at the request of
the applicant, I find that the needs of Sykopetra vil-
lage cannot be served fully by the rural taxi of Profi-
tis Elias, since there is no telephone connection be-
tween the two villages and ‘that no such connection is
being planned in the near future.

2. For all the above reasons I have come to the
conclusion that my judgment No. 24/67/1994 dated
13th January, 1982 must be revoked and by this judg-
ment I hereby revoke it.

3. Therefore the Licensing Authority is called upon
to grant to Mr. Andreas Papadopoulos a licence for
a rural taxi in respect of a new vehicle stationed at
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Sykopetra village, only when Mr. Papadopoulos alie-
nates and transfers to another person Carrier “A” Hi-
cence which he is holding for the vehicle under re-
gistration No. JQ 733.

GEORGHIOS HIJICOSTAS
MINISTER OF COMMUNICATIONS AND WORKS.
20th April 1982.”

The aforesaid revocation was communicated to the ap-
plicant by letter dated 7.5.82.

The applicant addressed a letter on 13.5.82 to the
Chairman of the Licensing Authority (vide blue 31 in ex.
7) protesting for the granting of licence” to the interested
party and enquiring of the reasons of such decision.

Obviously having received no reply she addressed ano-
the letter to respondent No. 2 through her advocate on
29.5.82 (blues 32 and 33 in ex. 7); I shall have the op-
portunity of referring to the contents of this letter later on,
in the present judgment,

Finally the applicant filed the present recourse which
was originally impugning only the decision of respondent
No. 1 dated 20.4.82.

After the filing of the opposition by respondent No. 1
it was revealed that respondent No. 2 gave also a decision
on the same matter on 3.6.82. This decision of respondent
No. 2 appears in blue 29 of ex. 7 and same was commu-
nicated to the interested party on 5.6.82 (blue 30 in
ex. 7).

The applicant on being informed that there existed a
decision of respondent No. 2 on the matter applied and
had the original recourse amended so as to include res-
pondent No. 2 as well in the present recourse.

Pausing here for a moment I must say that learned
counsel appearing for both respondents conceded that the
applicant was never informed about the decision of res-
pondent No. 2 dated 3.6.82. It was the stand of respondent
No. 2 that it was unnecessary in the circumstances to no-
tify the applicant of his decision of 3.6.82,
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1 am satisfied that the applicant had no noticc whatso-
ever of the relevant decision of respondent No. 2 and
therefore he applied and amended his recourse by adding
respondent No. 2 in time.

The applicant is relying on several grounds of Law
which appear on record and I do intent repeating; before
proceeding though in the examination of the merits of the
case I feel it my duty to deal very briefly with one of the
grounds raised and in respect of which several documents
were produced and quite an argument was advanced by
both sides. The ground in question is this: The decision of
20.4.82 (ex. 2A) taken by respondent 1 is signed by ex-
Minister Mr. HjiCostas. It was argued on behalf of the ap-
plicant that Mr. HjiCostas was not a Minister on 20.4.82
as according to ex. 3, the Official Gazette of the Republic
dated 21.4.82, the present Minister was appointed on
20.4.82. Learned counsel appearing for the respondents
produced exhibits 4 and 5, Press Releases of the Press and
Information Office, where it is stated that the affirmation
by the new Minister was made at 12 noon; she also ar-
gued that the sub judice decision was taken by the Ex-Mi-
nister before noon i.e. during the time he was still holding
office. :

In the absence of any other evidence and in view of
the presumption of regularity I have decided to treat the
decision in question as the decision of the Minister of Com-
munication and Works. The new Minister could not as-
sume duties before giving his affirmation (Article 59.4 of
the Constitution) and it is clear from exhibits 4 and 5
that the affirmation was given at 12 noon of 20.4.1982.

Before proceeding to examine the merits of the present
recourse, I intend to make a brief reference to the legal as-
pect of “revocation” (dvakinoic) by the administration of
an earlier administrative act.

In the first place a dividing line must be drawn between
a “revocation” regulated by legislation (4. & S. Antonia-
des & Co. v. The Republic (1965) 3 C.L.R. 673 at p. 682)
and a “revocation” not so regulated but simply being go-
verned by the general principles of Administrative Law.

Such principles have been laid down by the case Law
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of the Greek Council of State (vide Conclusions of the
Greek Council of State 1929-1959 pp. 198-205) and con-
siderable number of same has already been adopted and
applied by our Supreme Court in a variety of cases.

According to such principles a distinction must be
drawn between unlawful administrative acts and admini-
strative acts validly made.

The revocation of an unlawful act is, generally speak-
ing permissible.

“The revocation of an unlawful administrative act
is a course lawfully open to the administration and it is
based on the notion of the preservation of legality...”
(Yiangou & Another v. The Republic (1976) 3 C.L.R.
101 at ‘page 105).

To this general principle there are several exceptions to
which T need not refer, as they are not required for the
purposes of the present judgment: It is useful though to
bear in mind that:

“Where the irregularity of an administrative act is
due to the action of the Administration, and is not
due to any fraudulent conduct of the person concerned,
then such an act is irrevocable after the lapse of a
reasonable period of time-—what is reasonable period
being determined in the light of the circumstances
of each particular case.”

(Iro Paschali v. The Republic (1966) 3 C.L.R. 593
at p. 609).

In respect of administrative acts validly made, the po-
sition is different: although administrative acts validly
made may be revoked by the administration for certain
reasons “no administrative act validly made and creating
rights in any person can be revoked thereafter” (Iro Pashali
v. The Republic (1966) 3 CL.R. 593 at p. 608).

“Nor is it permissible for the administration to revoke a
valid administrative act simply because they have subse-
quently “differently assessed the same facts and circum-
stances” (vide X.E. 211/38, 485/48, 1761/54) “or simply
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the administration has changed its views” (vide Z.E. 463/43,
832/52).

It is apparent though , from the case Law of the Greek
Council of State, that public interest always affords a
ground for revocation of an administrative act validly made
independently of what is stated above (vide the decisions
of the Greek Council of State 1929-1959 at p. 201). The
leading case on this topic is case No. Z.E. 1355/1955
which is a decision of the plenary of the Greek Council of
State; the relevant part of the decision reads as follows:

=.. Kai eivai pév GAnBéc, 6m ai  alTai kukAogopia-
kai ouvBAkal Onfipxov kai Apd TAC XOPNYAOEWC TAC G-
vakinBeione adeioc, oly Atrov A Awiknoic  E£KEKTNTO
droxpikTikfly  £Eougiav, dnwe petayevécgrepov kai Eic
ndgav omypnv, @Bouptvn &k Adywv EEunnpetolvrwv
TO vevikdv Kai Snudaov ouu@épov, Katioxudvrav B
TOV oUPPEPOVTWV TOU Tuxdv weeAnBévroc &k Thic xo-
pnynBeionc adeiac idubTtou, éxmyRon  AMwe THV Om-
oTapévnV NpoypaTikhv Katdotaoiv kai GvaBewprion Thv
nporépav yvaunv althc. €@ doov €v T Toiadtn véq
ekTiunosl kai pyeraBoAfl TV AvTiMjyewv Tne Otv éve-
puioxwpnoe kakn xpRoic Thc SiokpimkiRe éEoudiac A
karaypnoic €touciac...»

(“... And it is true that the same circulation condi-
tions existed also before the granting of the revoked
licence, but none the less the Administration was
possessed of discretionary power, subsequently and
at every moment, prompted by reasons serving the
general and public interest, with the interests of the
individual who might have benefited from the licence
granted prevailing, estimate otherwise the existing
real situation and revise its previous decision, so long
as in the said new estimate and change of its views
no misuse of the discretionary powers or abuse of
powers has slipped in...”).

In this connection Decision No. 264/1955, which is a
decision of the plenary of the Greek Council of State as
well, provides further that in cases of revocation of an ad-
ministrative act validly made on the ground of public inte-
rest the decision must be “fully and specially reasoned”
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(dtov va eival nAfpwe kai cidik@c ATicAoynuévn). It s
important to note here that the reasoning of a decision re-
voking an earlier one on the ground of public interest must
be “full and special reasoning” as contrasted with the “or-
dinary reasoning” required for a decision revoking an ear-
lier decision on any other permissible ground (vide p.
205 of the Conclusions of the Greek Council of State
1929-1959). '

Two more topics in connection with “revocation” have
to be examined:

A. The competence of the organ effecting the revocation
of the administrative act in question.

B. The procedure to be followed in effecting the re-
vocation.

A. Competence: Every administrative act must be made
by the competent administrative organ. Competent
organ for effecting the revocation of an administra-
tive act is as a rule the administrative organ which
has made the act or issued the decision in question.
On the other hand, in cases where the Law pro-
vides for the exercise of a hierarchial recourse
against the act of an administrative authority, there
is nothing to prevent the organ dealing with the
hierarchical recourse to revoke the administrative
act if satisfied that the act in question was unlaw-
fully made. (Vide the Conclusion of the Greek
Council of State 1929-1959 at p. 204).

B. Procedure on revocation.

With reference to the procedure to be followed upon
revocation, the Greek case Law distinguishes between law-
ful and unlawful acts. In the case of lawful acts a revoca-
tion can be effected if the same procedure which is envi-
saged for the making of the original! decision is followed,
unless a deviation from such principle is excusable by rea-
son of the existence of a specific provision in the Law.

On the contrary, for the revocation of unlawful acts the
administration is not bound to follow terms and provisions
required for the issue of the original decision, unless the
Law otherwise provides. (Vide the Conclusions of the
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Greek Council of State 1929-1959 at pages 204-205). The
decision under No. 1681/55 of the Greek Council of Sta-
te (decision also of the plenary thereof) states clearly the
following:

«Nopipwe ouvendic gkdobeione TAc dnogdoswc Tay-
T META TAV kKatd vopov Biadikaciav kai danioTw-
olv T@v vopipwv alThc npoiinoBéoswy, B npooBaAAops-
v 4vakAnoic autic.. £del va évepynBi kard Thv Q-
v voppov Siadikaoiav, perd  véav TOUTEQTI yvwuo-
botnowv toU Kevrpikoii ZupBouAiou npooraciac dnolu-
opévuy, Gvaykaiov npdc SignioTwoiv THc E£neABolonc
Talbme petaBoAfic f TRc fpguAoxwpnodonce nAdvnos.

(“Consequently this judgment having been issued
lawfully after the procedure according to Law and
ascertazinment of its legal prerequisites, its attacked
revocation... ought to have been effected by the same
lawful procedure, namely after new advice of the
Central Council for the protection of dismissed of-
ficers, necessary for ascertaining this already effected
change or the slipped in error™).

Reverting now the the facts of this case:

As stated earlier on in the present judgment the Li-
censing Authority after due enquiry and after properly
exercising its discretion pursuant to the provisions of s.
9(4) of Law 16/64 as amended by s.5 of Law 60/75
(applicable at the time)} gave its decision on 25.6.81 thereby
refusing to the interested party a licence for the running
of a rural taxi at Sykopetra village.

The interested party attacked the said decision by means
of a hierarchical recourse to the Minister envisaged by the
provisions of the relevant Statute; (5.6 of Law 16/64
amended and substituted by 5.3 of Law 81/72). The
competence of the Minister, which was created by Statute,
was confined to examining and deciding on the hierarchi-
cal recourse only; as stated earlier on in the present judg-
ment when dealing with the legal aspect of the case, the
Minister might have been vested with competence to re-
voke the decision of the Licensing Authority had he been
satisfied that the act in question was unlawfully made.
But ‘the Minister did not so find. After a proper examina- -
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tion of the hierachical recourse, according to Law, he
was satisfied that the original decision was perfectly law-
ful, not vulnerable on any ground, and by his decision of
13.1.82 dismissed the hierarchical recourse thereby con-
firming the original decision of the Licensing Authority. I
hold the view that the competence of the Minister has
ceased from the time he has given his decision on the hie-
rarchical recourse on 13.1.82. The matter was thereafter
entirely outside his competence. Any person aggrieved by
his decision and having a legitimate interest in the matter
could have a recourse to the Court pursuant to the provi-
sions of Article 146 of the Constitution, within the next
75 days.

Surprisingly, the Minister on 20.4.82 (Ninety-seven days
after his decision on the hierarchical recourse, which was
never impugned before the Court gave another decision—
which is set out verbatim in this judgment-—stating therein
that:

(1) He revokes his decision of 13.1.82 for the reasons
stated in paras. (a) (b) and (y) of his decision (vide para-
graph 2 of the decision).

(2) He “calls upon” the Licensing Authority to issue a
licence to the interested party in respect of a rural taxi at
Sykopetra subject to certain conditions appearing in para.
3 of the decision,

I have already held that the competence of the Minister
in respect of this case had already ceased from the time he
has given his decision on the hierarchical recourse
on 13.1.82. Therefore he could have no compe-
tence ninety-seven whole days thereafter, to revoke his afore-
said decision.

Nevertheless assuming that he had competence, 1 shall
proceed to examine the grounds of such revocation, the
procedure followed and the reasoning of the decision of
20.4.82. In this connection the fo]]owmg should be ob-
served:

{(a) In spite of the fact that the Minister says in his deci-
sion of 20.4,82 that “he relied on wrong data” (éoqalpéva
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S5eBopéva) in giving his decision of 13.1.82, he does not
mention anywhere what these wrong data were.

If the insinuation is that the “wrong data” were the
ignorance of the fact that “there does not exist telephone
communication between the two villages” (referred to in
paragraph (y) of the decision) I am unable to accept such
an implied allegation as it is clear from red 6 of ex. 6 that
the Minister was well aware of “the absence of telephone
communication between the two villages” prior to the
13.1.82 when his decision on the hierarchical recourse
was given; and this fact is conceded in paragraph 4 of the
3rd page of the written address of learned counsel appear-
ing for both respondents.

(b) As it is stated in the decision of 20.4.82 the Mini-
ster effected the revocation in question after a revaluation
of the facts of this case “on the submission of the interested
party”. No indication is given as to whether such a sub-
mission was oral or written and what were the contents
thereof so that one could ascertain whether new facts were
placed before the Minister before he gave his decision of
2(.4.82.

{c) It was conceded by learned counsel appearing for
the respondents that the decision of 20.4.82 was merely
reached on a revaluation of the existing facts, i.e. the
facts which existed prior to the decision of 13.1.82; “there
was no change in the factual situation” she stated and
submitted that nevertheless the Minister could revoke his
earlier decision on a revaluation of the same facts relevant
to the question whether the transport needs of Sykopetra
village could be adequately served.

{d) Learned counsel for the respondents conceded fur-
ther in her written address, that in reaching at the deci-
sion of 20.4.82 the Minister did neither notify or hear the
representations of the applicant in the present recourse.

The wording of the decision of respondent No. 1 dated
20.4.82 examined in the light of the written address of
Counsel on his behalf, leads to the unequivocal conclusion
that the Minister invokes “public interest” as a ground for
the revocation of his earlier decision of 13.1.82.
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Assuming always that the Minister was a competent
administrative organ, he would be able to revoke the ad-
ministrative decision of 13.1.82 on the ground of public
interest as matters regulating the traffic and matters inci-
dental thereto are grounds of public interest (vide the De-
cision of the Plenary of the Greek Council of State No.
1355/55) subject (a) to following the same procedure en-
visaged for the making of the decision of 13.1.82, as the
aforesaid decision was a lawful one (vide Conclusions of
the Greek Council of State 1929-1959 at p. 204) (b) to
providing in his decision of 20.4.82 “full and special
reasoning” as provided by the Decision of the Plenary of
the Greek Council of State under No. 264/19355.

It is abundantly clear that in the case under considera-
tion the Minister apart from the fact that he was an organ
without competence did not follow the same procedure
envisaged for the making of the original act nor did he give
“full and special reasoning” required as above stated; [
may even go further and say that he did not give even
the ordinary reasoning required, which cannot be supple-
mented from the material in the administrative files be-
fore me.

Furthermore the Minister had no competence whatever
to issue the decision contained in paragraph 3; the com-
petence to issue a licence for a rural taxi is entirely with-
in the province of the Licensing Authority which has to
exercise its discretion according to the Law. To my com-
prehension paragraph 3 of the decision of respondent No.
1 “calls upon” the Licensing Authority to issue a permit
and at the same time dictates the conditions under which
such permit will be issued something impermissible for
respondent No. 1 who has no such competence.

Respondent No. 2, the Licensing Authority, is the only
organ vested with competence to issue or refuse a licence
for a rural taxi (which is the present case) and in so doing
it has to exercise its discretionary power according to the
Law, which on 3.6.82 (when the sub judice decision of
respondent No. 2 was glven) was section 9(3) of Law 9/82
(havmg been published in the Official Gazette of the Re-
public on 19.3.82) which reads as follows:
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“9(3) The Licensing Authority in the exercise of its
discretionary powers should take into consideration the
following:-

(a) As regards the urban taxis and rural taxis:

(i) The extent to which the needs of the relevant
urban traffic area or the rural community, ac-
cording to the case, are adequately served;

(i) The degree to which, it is probable, that the
applicant will be able to render the transport
services applied for;

(iii) The extent to which the proposed road use is
necessary or desirable in the public interest;

(iv) The needs of the area as a whole in relation to
the conveyance of passengers;”

The Licensing Authority—respondent No. 2—on 3.6.1982
was substantially examining a new application for the
granting or refusing a licence to the interested party, as
the Minister on 20.4.82 did not revoke the original deci-
sion of the Licensing Authority dated 25.8.81 (turning
down the application of the interested party); what he has
attempted to do was to revoke his own decision dated
13.1.82 given by him in connection with the hierarchical
recourse to him.

Respondent No. 2, had therefore, as the only competent
organ according to Law, to make an enquiry afresh and
after exercising their discretion as envisaged by s. 9(3) of
Law 9/82, give their decision on 3.6.82. In carrying out
their inquiry the Licensing Authority should bear in mind
inter alia (a) “the degree to which, it is probable, that the
applicant will be able to render the transport services ap-
plied for” i.e. the new requisite inserted by s.9(3)(ii) of Law
6/82 (which did not exist under s5.9(4) of Law
16/64 as amended by Law 60/75) (b) the objection of the
applicant dated 13.5.82 (blue 31 in ex. 7), (c) the letter
addressed to it on 29.5.82 (blues 32 and 33 in ex. 7) by
counsel acting on behalf of the applicant, which contained

- inter alia information about carrier “A” under Registra-

tion No. JQ 733 ie. the car the interested party was to
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alienate before being eligible to be considered for obtain-
ing the licence in question.

The Licensing Authority without carrying any enquiry
and without exercising its descretionary powers according
to Law proceeded on 3.6.82 to issue a licence for a new
rural taxi to the interested party “basing themselves on the
decision of the Minister” or “complying with the decision
of the Minister” as it appears from the following extracts
from (a) their decision which appears in blue 29 of ex. 7
and (b) their letter dated 5.6.82 addressed to the interested
party (blue 30 in ex. 7) which read as follows:

(a) “The Licensing Authority based on the decision
of the Minister of Communications and Works dated
20.4.82... approves the application...” (vide blue 29
in ex. 7.

(b) “The Licensing Authority... approved your ap-
plication complying with the decision of Minister
of Communications and works dated 20.4.82...”

But, the Licensing Authority, the only competent body
to issue or refuse the relevant licence, enquires first and
after exercising a discretion of its own according to Law
proceeds to decide; it does not give its approval *based
on the decision of the Minister” nor does it “comply with
the decision of the Minister.”

I am satisfied that the Licensing Authority did not exa-
mine the application of the interested party as it ought to;
it did not carry out any enquiry and acted under a miscon-
ception of the Law complying with decision of the Mini-
ster. Furthermore it did not give reasons for its decision of
3.6.82.

For all the above reasons both sub judice decisions i.e.
the decision of the Minister—respondent No. 1—purport-
ing to revoke his earlier decision of 13.1.82 (given by him
on the hierarchical recourse of the interested party) as
well as the decision of respondent No, 2 dated 3.6.82 arc
hereby annulled.
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Respondents to pay £20.- towards the costs of the ap-
plicant.

Sub judice decisions
annulled. Respondents o
pay £20.- cosis.
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