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1985 March 22

[DEMETRIADES, J.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

) I"JICOS KYRIAKIDES & SONS LTD,,
Applicants,
v.
THE MUNICIPAL COMMITTEE GF LIMASSOL,
Respondents.

{Case No. 314/83).

Municipal Corporations—Bye-laws—Can be made by Municipal
Councils—Article 54(g) of the Constitution—Section 28
of the Interpretation Law, Cap. 1.

Council of Ministers—Power of, to issue, amend, revoke or
suspend public instruments—Article 54(g) of the Consti-
tution—Section 28 of the Interpretation Law, Cap. 1.

Interpretation Law, Cap. 1—Powers of the Council of Ministers
to issue public instruments—Section 28 of the Law.

Municipal Corporations —Refuse—Collection of, from premises
other than dwelling houses—And imposition of charges
therefor—Possible by virtue of section 123(1)(a) and (cc)
of the Municipal Corporations Law, Cap. 240—Criteria on
which assessment of the charges must be based—Said
charges not a “tax” but “fees” which must be co-related
to the costs incurred in rendering the services for the col-
lection of the refuse—Fees assessed by taking into consi-
redation, inter alia, the financial position of applicants with-
out an inquiry being carried out to this end—Sub judice
assessment annulled for lack of proper inquiry and be-
cause an unreasonable method was used.

Municipal Corporations Law, Cap. 240—“House” in section
123(1) (p) of the Law—Limited to dwellings.
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Words and phrases—“House” in section 123(1)(p) of the Mu-

nicipal Corporatioos Law, Cap. 240.

Tax—Fee—Distinction-—Charges imposed by Municipal Corpo-

rations for collection of refuse—Are fees.

Words and Phrases-——"Tax"—*Fee".

The respondents, who were the Municipal Committee of
the town of Limassol, by their letter dated the 21st May,
1983 demanded the payment from the applicants of the
sum of £325.- as fee for the collection of refuse from
premises occupied by them at 32, 34 and 41 Eleftherias
Street, 58 Hellas Strect and 120 Irinis  Street, Limassol,
which they used as shops and showrooms.

Upon a recourse by the applicants against the imposition
of the above fee the following issues arose for considera-
tion:

(a) Whether the Municipal Council of Limassol is em-
powered to make bye-laws since, under Article 54(g)
of the Constitution, the only organ that is competent
to make orders or regulations for the carrying into
effect of any Law is the Council of Ministers and
that such power cannol be delegated to another organ
of the Republic;

(b) Whether the imposition of a fee by regulation 99*
of the Limassol Municipal Bye-laws 1953 to 1962, as
amended by the Municipal (Amendment) Bye-laws of
Limassol, 1976 and thc Municipal (Amendment)
(No. 6) Bye-laws of Limassol, 198} for the collection
of refuse from premises other than dwellings is ultra
vires the provisions** of the Municipal Corporations
Law, Cap. 240;

(c) Whether, assuming the respondents were by the Law
given the power to impose a fee for the collection of

* Regulation 99 is quoted at p. 615 post.
*¥* The refevant provision is section 123{1}{p} of the Municipal

Corporations Law, Cap. 240, as re-enacted by Law 64 of 1964,
which imposes on Municipal Councils the duty to—«provide for
the removal of all night scil and .refuse from every house and
regulate the fees to be taken for such removals,
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refuse, the fee, not being a “tax” but a ‘‘rate” for
services rentiered, could be based on the financial
cond:tion of the citizens,

Section 125 of Cap. 240 provides that Municipal Coun-
cils may. with thc approval of the Governor (now, under
the provisions of Article !88 of the Constitution, the
Council of Minisiers) make, vary or reveke bye-laws which,
in order to comc into force, must be published in the
official Gazetic of the Republic.

On the 20th February 1953 bye-laws made by the Mu-
nicipal Commission of Limassol came into force after they
had received the approval of the Governor of Cyprus (at
the time the Organ that under the Law had to give its
approval) and after they were published in the Official
Gazette.

The Municipal (Amendment} (No. 6) Bye-laws of Li-
masso! 1981, which provides for the amount of the fees
10 be collected in respect of each class of premises were
made by the Municipal Committec of Limassol and were
published in the official Gazette after they were approved
by the Council of Ministers.

Held, (1) that the provisions of section 28% of the In-
terpretation Law, Cap. 1 which remain in force after the
establishment of the Republic and the coming into force
of the Constitution, clearly show that the powers of the
Council of Ministers were never intended to be abrogated,
transferred or vested in another organ of the Republic, but
they are retained by it intact as given to it by the relevant
provisions of, the Constitution; that the Council of Ministers
retains an absclute control over the issuing of public instru-
ments like. for instance, bye-laws, in that it can, at any
time, amend, revoke or suspend them at its discretion and
instance. and that it can at any time, withdraw its approval
of them, in which case a bye-law will be of no legal ef-
fect; that bye-laws, despite the fact that they are issued
and published in the name of Municipal Councils of Muni-
cipal Corporations, are in fact the act of the Council of
Ministers and as such it cannot be said that they are made

* Saftion 28 1s quoted at p. 619 post.
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contrary to the provisions of the Constitution once they
have been made, issued and published by virtue of and in
compliance with the provisions of the Law.

(2) (a) That it is a cardinal principle of interpretation
that words have their ordinary meaning unless otherwise
defined by a statute; that having in mind this maxim and
the fact that the word “house” has been in the Statute
Books of Cyprus since 1885 when no factories, hotels ete.
were in existance in Cyprus, the word “house” appearing
in section 123(1){p) has no other meaning than that which
is limited to buildings exclusively used, occupied and
adapted for living in, in other words, dwellings.

{2) (b) That section 123(l) (cc)* of Cap. 240 imposes
on and gives the respondents and the Municipal Councils
in general duties and powers connected with the protection
of the health of the public and allows them to decide in
which form and by which way refuse should be removed
and where they are to be dumped; that any argument that
occupiers of premises other than dwellings are at liberty
to throw or dump their refuse wherever they think and to
carry them there by means or ways that they choose fit,
would be, in present days, absurd; that the respondents,
having taken upon themselves the duty to remove the refuse
from premises in their town are entitled by virtue of sec-
tion 125(1) (a)** of Cap. 240 to impose or charge the
occupiers of these premises a fee for the services rendered.

(3) That though regulation 99(4) gives to the respond-
ents the power to impose on categorics of premises a ma-
ximum fee for the collection of their refuse, nowhere in
the Law or in the bye-laws criteria are set on which the
respondents have to base their assessment of the fee to
be imposed; that the charges imposed by the respondents
cannot be held to be a “tax” but that they are “fees”
which must be co-related to the costs incurred in rendering
the services for the collection of the refuse; that though in
imposing the sub judice fees the respondents, inter ahia,
took into consideration the financial condition of the appli-
cants, they mention nothing about their source of informa-
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* Section 123{1)(cec} is quoted at pp. 620-621 post.
** Section 126(1){a) is quoted at p. 621 post
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tion that the applicants were financially sound and to what
degree; that, they, further, make no mention of the en-
quiry that they had carried out to this end; that it is im-
permissible, as being unreasonable, for an organ to base
its assessment for the imposition of a fee for services
rendered simply on the financial condition of a citizen;
and that, therefore, the sub judicc decision should be an-
nulled as the respondents have failed to carry out a proper
inquiry in reaching their decisiop and because in reaching
it, they used an unreasonable method.

Sub judice decision
annulled,

Cases referred to:
R. v. Burah [1878] 3 App. Cas. 889;
Hadge v. R. [1883] 9 App. 117,
Cubb & Co. Ltd. and Others v. Kropp [1966] 2 Al
ER, 913,

Recourse.

Recourse against the decision of the respondent to impose
on applicants a fee for the collection of refuse.

P. Anastasiades, for the applicants,
Y. Potamitis, for the respondents.
Cur. adv. vult.

DeEMETRIADES J. read the following judgment. This is
one of a great number of recourses (22 of which have been
heard) filed by companies and persons carrying on business
in the town of Limassol, challenging the decision of the
respondent Municipal Committee of Limassol, by virtue of
which there was imposed on the applicants a fee for the
collection of refuse.

The first issue that poses for decision in these recourses
is that raised in Recourses Nos. 314/83, 93/84 and 153/84,
namely whether the Municipal Council of Limassol is em-
powered to make bye-laws since, under Article 54(g) of
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the Constitution, the only organ that is competent to make
orders or regulations for the corrying into  cffect of any
Law is the Councili of Ministers and that such power can-
not be delegated to another crgan of the Republic.

The second issue. which is common in ali applications
before me is whether the impositicn of a fee by regulation
99 of the Limuassnl Municical Bye-laws 1953 to 1962, as
amended by the Municipal (Amendment) bye-luws of Li-
massol 1976 and the Municipal (Amendment) (No. 6) Bye-
laws of Limassol. 1931, for the coliection of refuse from pre-
mises other than dwellings is ultra vires the provisions of
the Municipal Corporations Law, Cap. 240.

The third issue is whether, assuming the respondents
were by the Law given the power to impose a fee for the
collection of refuse, the fee, not being a “tax” but a “rate”
for services rendered, could be based on the financial con-
ditien of the citizens.

The respondents, by their written address, raise he fol-
lowing legal defence to the grounds of Law put forward
by the azpplicants in support of their allegations that the
sub judice decision is null and void and of no effect:

() The applicants arc estopped and/or have waived any
claim that the respondents hove no power to impose rates
for refuse collection from premises other than dwelling
houses. in that in previous years they were paying the rates
imposcd ¢n them without objection: that in 1982 and
1983 the apnliconts werc delivering to the respondents
and/or placing sutside their premises their refuse fer col-
lection by the espondents and that in doing so they werc
acting in full knowledge that such refuse were refuse of
business premises and nnt of a dwelling house.

(b) That the word “house” appearing in scction 123(1)
(p) of Cap. 240, as re-enacted by the Municipal Corpora-
tions -L.aw. 1964 (Law 64/64), should be interpreted not
in a narrow sease. but that it should be given such a wide
meaning as to include not only dwelling premises but pre-
mises of any kind.

(c) That it was open to the respondents to exercise, in
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good faith, the method of fixing the fees payable for the
collection of refuse and that the fixing of the fees is within
the discretionary powers of the respondents.

The fucts thut led the applicants in this recourse to seek
the annuiment of the sub judice decision are the following:

The respondents, who are the Municipal Committee of
the town of Limassol, by their letter dated the 21st May,
1983, demanded the payment from the applicants of the
sum of £325.- as fee for the collection of refuse from pre-
mises occupicd by them at 32, 34 and 41 Eleftherias
Street, 58 Hellas Street and 120 Irinis Street, Limassol,
which they use as shops and showrooms.

For the same premises the respondents had imposed on
the applicants as fees for the collection of their refuse the
sum of £185.- for the year 1981 and £280.- for the year
1982. which fees were paid by the applicants with reserva-
tion as being unreasonably high.

As it appears from the written address filed on their be-
half, the applicants in this recourse objected to the impo-
sition on them of the said fee and the respondents, by their
letter in reply, informed the applicants that in view of the
increase of the costs in running the various services which
they offer to the town and its residents, and in order to
cover such increase without lowering the standards of the
services offered, they were forced to amend accordingly
the scales of the various taxes which constitute their basic
and only sourse of income. After assuring the applicants
that the amendment of the scales and the allocation of
taxes is always made in a just manner, but in such a way
as therc would be no decrease in their income, they in-
formed the applicants that they, having the above considera-
tions in mind, as well as the financial condition of the
applicants, came to the conclusion that the “tax” imposed
as free for the removal of their refuse was reasonable and
that they could not reconsider their decision.

Municipal Corporations of the towns of Cyprus are at
present established by the Municipal Corporations Law,
1964 (Law 64/64), which incorporates the Municipal Corpo-
rations Law, Cap. 240.
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Sections 123 to 180 of Cap. 240 specifically describe
the duties and powers of the Council of a Municipal Cor-
poration. In particular section 123 lays down the duties of
the Municipal Councils and para. (p) of sub-section (1) of
the section imposes on Municipal Councils the duty to-

“provide for the removal of all night soil and refusc
from every house and regulate the fees to be taken
for such removal.”

The duty of Municipalities “to provide for the removal
of all night soil and refuse from every house within the
Municipal area” was first imposed on Municipal Corpora-
tions by section 1 of the Municipal Councils Law, 1885
(Law 8/85), which came into force on the 26th March,
1885. This Law was enacted in order to regulate the du-
ties and powers of Municipalities which were established
by the Municipal Councils Law, 1882 (Law 6/82),

Laws 6 of 1882 and 8 of 1885 were repealed by the
Municipal Corporations Law, 1930 (Law 26/30), which was
enacted in order “to establish Municipal Corporations and
to consolidate with amendments the Laws relating to Mu-
nicipalities”.

The power to regulate the collection of fees for the re-
moval of “all night soil and refuse from every house” was
for the first time given to Municipalities by section 115(1)
(r) of this Law and although Law 26 of 1930 has since
its enactment been repeatedly amended, the provisions-

(a) imposing on the Municipalities the duty to remove
“the night soil and refuse from every house”, and

(b) giving to the Municipalities the right to regulate
the fees to be taken for such removal,

have never since been amended.
Section 115(1) (r) reads:

“Provide for the removal of all night soil and refuse
from every house and regulate the fees to be taken
for such removal.”

Having dealt with the historical evolution of the Laws
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that provide for the establishment of Municipalities in Cy-
prus and the regulation of their rights and duties, I shall
proceed to deal with the issue raised by the applicants in
this case and in Cases Nos. 93/84 and 153/84, namely
whether, after the establishment of the Republic and the
coming into force of the Constitution, the provisions of sec-
tion 125 of Cap. 240, by virtue of which Municipal Coun-
cils can make, vary or revoke bye-laws, subject to certain
conditions, offend the provisions of Article 54(g) of the
Constitution.

Section 125 of Cap. 240 provides that Municipal Coun-
cils may, with the approval of the Governor (now, under
the provisions of Article 188 of the Constitution, the Coun-
cil of Ministers) make, vary or revoke bye-laws which, in
order to come into force, must be published in the Official
Gazette of the Republic.

On the 20th February 1953 bye-laws made by the Mu-
nicipal Commission of Limassol came into force after they
had received the approval of the Governor of Cyprus (at
the time the Organ that under the Law had to give its
approval) and after they were published in the Official
Gazette (see Cyprus Gazette No. 3673 of the 20th Febru-
ary 1953, Supplement No. 3, Not. 83).

Regulation 99, which is in issue in this recourse, then
read:

“9%.- (1) Every owner or lessee or occupier of any
premises within the municipal limits shall provide
himself with a suitable sanitary receptacle for contain-
ing refuse.

(2) Every sanitary receptacle shall have a closely
fitting cover and shall be kept covered except when
opened for loading or unloading.”

This regulation was in 1972 deleted and replaced by a
new one. Paragraphs (1) and (2) of this regulation were
reproduced without any amendment or variation but two
new paragraphs were added to it (paragraphs 3 and 4).

Paragraph 4, which was added to regulation 99 and
which is material in these proceedings, (see No. 132 in
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the Third Supplement to the Official Gazette of 1972)
read:

«(4) Atov va nhnpuvnrar npoc Tov AnupoTmikdv Tapi-
av ouyi apydTeEpov TAC TPIOKOOTAC npwTne niépac Tou
pnvoe Auyolorou ékdarou Etouc und £xkdoTou idrokTh-
TOu, £VOIKIQOTOU fj KaTOYOoU-

(o) oikioc, TéAoc kaBopiddpevov gic €kGoTnv nepi-
nrwowv O0nd Tou ZupBouhiov pf unepBaivov TO nooov
TOv £4.000 piAc kat' Etoc fj pépoc TOUTOU

(8) xaragrAuatoc K aGnoBRknc fj xageveiou, TéAoc
xaBopidopevoy gic éxkaornv nepinTwoiv UnNd TOU  Xup-
Bouhkiou i OnepBaivov TO nogov Tv £6.000 pikc xat
Evoc fj pépoc TouTou

(y) Eevoboxeciou, oikoTpogeiou, Eevivoc Unvou A
navboxeiou, Tehoc kabBopilépevov egic  £kaoTnv  nepi-
Atwoiv und Tou ZupBouliou uhR OnegpBaivov 1O noodv
Tov £36.000 pidc xat £roc f pépoc TolTOU

(8) Tunoypageiou, AiBoypageion, xAwvikfc, €pyoora-
giou, Biopnyavikijc eénixeipAcewe § UnooTaTiky GAAwv
PAfY TOV avagepoudvwv eic Taq  napaypdeouc (a),
(8) kai (y) wc dvw, TéAoc kaBopiZdépevov eic EkdaTnv
nepinTwow ONd Tol ZupBouhiou wh OnepBaivov TO no-

cbv T@v £36.000 pidc karT £Toc A pépoc ToUTOU.

(“(4) There must be paid to the Municipal Cashier
not later than the thirty first day of August in each
year by each ower, lessee or occupier of-

(a) a house, a fee defined in each case by the Coun-
cil not exceeding the sum of £4.000 mils per year or
part thereof;

(b) a shop or ware house or coffee-shop, a fee de-
fined in each case by the Council not exceeding the
sum of £6.000 mils per year or part thereof;,

(c) a hotel, boarding-house, guests house or inn, a
fee defined in each case by the Council not exceeding
the sum of £36.000 mils per year or part thereof;

(d) a printing office, lithographic office, clinic, fa-
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ctory, industrial enterprise or establishments other
than those referred to in paragraph (a), (b) and (c)
above, a fee defined in each case by the Council not
exceeding the sum of £36.000 mils per year or part
thereof.”)

Para. 4 of regulation 99, above, was in 1976 and in
1981 deleted and replaced by new ones, the effect of which
was the increase of the fees which the Council was author-

-ised to coliect from the four classes of owners, lessees and

occupiers, specified therein.

The above variations were published in Supplement No.
3 to the Official Gazette under Notification 49 of 1976,
dated 2nd April, 1976, and Notification 219 of 1981,
dated 18th September, 1981, respectively. after they were
approved by the Council of Ministers.

Regulation 99, as amended by Notification 219 of 1981,
reads:

«(4) Aféov va nAnpwvntal npoéc Tov Anpomikov Ta-
piav oty apydTEpov THAC TPIOKOOTAC nNpWTne nuépac
TOoU pnvoc AdyouoTtou gkdacTou £Touc Und éxdoTou i8I
OKTATOU, EVOIKIQOTOU fj KATOXOU—

{a) oikiac, Téhoc kabopi€opevov  EiC €kaoTnV nepi-
ntwov uné.rod ZupBouAiou pR UnepBaivov TO noodv
Tov £20.000 pikc xat £voc f pépoc TOUTOW

(6) waTagriuoTos B GROBRkNG R Kageveiou, TEAOC
koBopiopcvov eic £kdotTnv nepintwow  Und Tol Zup-
Bouhiou R OnepBaivov TO nocov Tov £50.000 pilc katv
£1oc fj pépoc TouTOU

{v) oixotpogpeiou. Eevivvoc Unvou i navdoxeiou, wp-
yavwpévou diauspicparoc,  TouploTikoU  kaTaAlparod
kai kévrpou aGvawuxic, TEéloc kabopildpevov Eic éka-
otnv nepintwoiv 0Ond Tol ZupBoudiou pf UnepBaivov
T0 noodv tiv £200.000 pikc kot €voc | pEpoc ToUTOU

(8) Eevoboyeiou, Téhoc kaBopilopcvov eic ExkdoTnv
nepintwoivy Oné 1ol ZupBoudiou piy OnepBaivov T no-
adv Thv £2,000.000 pidc kat £7oc i pépoc TouTOU

(g) Tunoypageiou AMBoypageiou, kAivikic, Epyooro-
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ciou, BiounxovikAc £mxepRoewe f UNocTOTIKGY GlAwy
nAfly TV Gvagepopivwv eic Tac napaypagouc  (a),
{8), (y) xai (B) ac évw, TéAoc kaBopildpevov eic &-
kaorny nepintwoiv Uné tol ZupBouhiou un UnepBal-
vov 10 nooov twv £500.000 pikc katr érvoc 1 pépoc
TOUTOU. »

(*(4) There must be paid to the Municipal Cashier
not later than the thirty first day of August in each
year by each owner, lessee or occupier of-

(a) a house, a fee defined in each case by the Coun-
cil not exceeding the sum of £20.000 mils per year or
part thereof;

(b) a shop or ware house or coffee-shop, a fee de-
fined in each case by the Council not exceeding the
sum of £50.000 mils per year or part thercof;

(c) a boarding-house, guests house or inn, hotel ap-
partment, tourist establishment or entertainment esta-
blishment, a fee defined in each case by the Council
not exceeding the sum of £200.000 mils per year or
part thereof;

(d) a hotel, a fee defined in each case by the Coun-
cil not exceeding the sum of £2,000.000 mils per year
or part thereof;

(e) a printing office, lithographic office, clinic, fa-
ctory, industrial enterprise or establishments other
than those referred to in paragraphs (a), (b), (c¢) and
(d) above, a fee defined in each case by the Council
not exceeding the sum of £500.000 mils per year or
part thereof.”)

Counsel for the applicants in this case, in his written
address, submitted that after Independence every Law has
to be read in the light of the provisions of the Constitu-
tion; that it is a basic principle of Constitutional and Ad-
ministrative Law that the regulatory power of the Admini-
stration, that is to say its power to legislate, must be based
on the Constitution and that any making, variation or revo-
cation of any bye-law, is invalid when made, varied or re-
voked by an organ other than the Council of Ministers, as
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such act offends Article 54(g) of the Constitution.

A “bye-law” is, by the provisions of the Interpretation
Law, Cap. 1, defined as a public instrument. Section 28 of
this Law provides:

“When power is given to the Governor or to the
Governor in Council to make, issue or approve any
public instrument, it shall include the power of amend-
ing revoking or suspending such public instrument or
withdrawing approval thereof and of declaring the date
of its coming into force and the period of its operation
and also of substituting another therefor.”

In my view, the provisions of 'this section which remain
in force after the establishment of the Republic and the
coming into force of the Constitution, clearly show that
the powers of the Council of Ministers were never intended
to be abrogated, transferred or vested in another organ of
the Republic, but they are retained by it intact as given to
it by the relevant provisions of the Constitution; that the
Council of Ministers retains an absolute control over the
issuing of public instruments like, for instance, bye-laws.
in that it can, at any time, amend, revoke or suspend them
at its discretion and instance, and that it can, at any time,
withdraw its approval of them, in which case a bye-law
will be of no legal effect.

In my view, bye-laws, despite the fact that they are is-
sued and published in the name- of Municipal Councils of
Municipal Corporations, are in fact the act of the Council
of Ministers and as such it cannot be said that they are
made contrary to the provisions of the Constitution once
they have been made, issued and published by virtue of
and in compliance with the provisions of the Law.

This submission, therefore, of the applicants, fails.

In reaching my decision on the above issue, I found use-
ful guidance from the following Privy Council cases:-

() R. v. Buroh, {1878} 3 App. Cas. 889,

(b) Hodge v. R. [1883] 9 App. Cas. 117.
619
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(c) Cobb & Co. Ltd. and orhers v. Kropp, [1966] 2 All
ER. 913,

and from Seervai on the Constitutional Law of India, 2nd
cd., Volume 2, pp. 1186 at seq.

The second issue that calls for decision is whether the
imposition of a fee by the respoundents for the collection
of refuse from premises that are not dwelling houses is
ultra vires the provisions of Cap. 240.

Counsel for the applicants submitted that the word
“house” appearing in section 123(1) (p) bears a strict mean-
ing, that is it should be interpreted as covering only dwell-
ing houses and that it cannot be given such a wide defini-
tion as to include any kind of premises.

Counsel for the respondents, on the other hand, argued
that the word “house” in section 123(1) (p) should be given
such a wide meaning as to include any kind of premises. He
further submitted that even if this word has the meaning
attributed to it by the applicants, the respondents have the
power to impose fees for the collection of the refuse from
the premises described in regulation 99, in view of the
combined effect of sections 123(1){cc) and 125 (1)(a) of
Cap. 240, the first of which imposes on the respondents
the duty to provide for the allotment of special places for
the dumping of refuse, and it further gives them power-

(a) to prohibit the dumping of refuse at any other place,
and

(b) to control, restrict and regulate the keepihg and re-
moval of refuse,

and the latter section which empcwers the respondents to
make, vary and revoke bye-laws in order to enable or as-
sist them to perform the duties assigned to them by
section 123 and to provide for the payment of fees or
charges in connection therewith.

Section 123(1) _(cc) reads:-

“123 (1) Subject to the provisions of this Law and
of any other Law in force for the time being the
council shall within the municipal limits-
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(cc) with the approval or at the request of the Com-
missioner, provide for the allotment of special places,
situated either within or without the municipal limits,
for the dumping of refuse, and prohibit the dumping
of refuse at any other place and control, restrict and
regulate the keeping and removal of refuse;

A1)

Section 125 (1) (a) as amended by section 3 of the Sche-
dule to the Municipal Corporations (Amendment) (No. 3)
Law, 1970 (Law 89/70) reads:

“125 (1) A council may from time to time make and
when made vary and revoke bye-laws for all or any of
the following purposes and may impose a penalty not
exceeding twenty five pounds for any breach thereof
or in the case of continuing breach, not exceeding
five pounds for every day during which such breach
shall continue:

Provided that such bye-laws are not inconsistent
with the provisions of this or any other law:

Provided also that every such bye-law or the varia-
tion or revocation thereof shall be subject to the ap-
proval of the Governor and shall not come into opera-
tion until it has been approved by him and published
in the Gazette- ' '

(a) to enable or assist a Council to perform any of
the dutics assigned to it by section 123 hereof and
to provide for the payment of any fees or charges in
connection therewith; and

Before proceeding to deal with the arguments put for-
ward by the respondents on this issue, the question that
poses for decision is what the word “house” appearing in
section 123(1) (p) means. Definitions of the word given in
English legal dictionaries and judicial authoritics are of
no help as the meaning attributed to this word in them
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always depends on the interpretation given to it by a spe-
cific statute.

It is a cardinal principle of interpretation that words
have their ordinary meaning unless otherwise defined by a
statute. Having in mind this maxim and the fact that the
word “house” has been in the Statute Books of Cyprus
since 1885 when no factories, hotels etc. were in existence
in Cyprus, 1 have come to the conclusion that the word
“house” appearing in section 123(1)}(p) has no other mean-
ing than that which is limited to buildings exclusively used,
occupied and adapted for living in; in other words, dwel-
lings.

Having reached this conclusion, I shall deal with the
submission of the respondents that the combined effect of
sections 123(1)(cc) and 125(1) (a) gives them the power
to impose on the applicants a fee for the removal of their
refuse.

It is an undisputed fact that the respondents do provide
a service for the removal of refuse from premises situated
within the Municipal hmits of their town, including those
belonging or occupied by the applicants.

I have already referred to the provisions of section 123
(1) (cc). This section, in my view, imposes on and gives the
respondents and the Municipal Councils in general duties
and powers connected with the protection of the health of
the public and allows them to decide in which form and
by which way refuse should be removed and where they
are to be dumped. In my opinion any argumerit that occu-
piers of premises other than dwellings are at liberty to
throw or dump their refuse wherever they think and to carry
them there by means or ways that they choose fit, would
be, in present days, absurd.

The respondents, having taken upon themselves the
duty to remove the refuse from premises in their town are
they entitled to impose or charge the occupiers of these pre-
mises a fee for the services rendered? In my view section
125 (1) (a) gives them that power but the question, which
is the third issue raised by the applicants, is what are the
considerations that have to be taken into account in assess-
ing this fee.
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Ws I have already said, regulation 99(4) gives to the res-
pondents the power to impose on categories of premises a
maximum fee for the collection of their refuse, but nowhere
in the Law or in the bye-laws criteria are set on which the
respondents have to base their assessment of the fee to be
imposed.

The respondents, as it appears from the contents of the
circular letter which they sent to the applicants in reply
to the latters’ objection for the fee imposed on them, based
their assessment of the fee imposed on the increasing costs
of the services generally rendered by them to the citizens
of the town, their wish not to lower the standard of these
services and the financial condition of the applicants.

The issue, therefore, that poses for decision under this
head is what is the nature of the charge imposed by the
respondents on the applicants. Is the charge a “tax” or a
“fee”?

Seervai in his book “Constitutional Law of India”, 2nd
edition, Vol. 2, at p. 1250 et seq. quotes part of the
judgment delivered by Mukherjea J..in the case of Shirur
Murt, where a clear distinction is made of what is a “tax”
and a “fee”. The relevant quotation reads:-

“The definition of a tax given by Latham C.J.
namely, ‘A tax is a compulsory exaction of money by
public authority for public purposes enforceable by
Law and is not a payment for services rendered’, 19
brought out the essential characteristics of a tax as
distinguished from other forms of imposition which
in a general sense are included in a tax. The second
characteristic is that it is a public impost without any
reference to services rendered, which is expressed by
saying that a tax is imposed for the purpose of general
revenue, and its object is not to confer any special be-
nefit upon any particular individual and consequently
there is no element of quid pro quo between the taxpayer
and the public authority. A fee is generally defined to
be a charge for a special service rendered to individuals
by some governmental agency and is supposed to be

19 Mathews v. Chickory Marketing Board, 60 C.L.R. 263, 276
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based on the expenses incurred in rendering the service,
though in many cases, the costs are arbitrarily assessed.
Ordinarily, fees are uniform and no account is taken
of the varying abilities of different recipients to pay.
A fee is not a voluntary payment because a careful
examination shows that there is an eclement of com-
pulsion in all fees. No doubi licence fees are charged
from those who want a licence, but a person who wants
to pursue an activity which requires a licence must pay
the licence fee whether he wants to pay it or not.
Public interest is at the basis of all imposition, but
in a fee it is some special benefit which the individual
receives. Since a fee is a sort of return for services
rendered, it is essential that the provision for the
levy of a fee shouid be co-related to thc expenses in-
curred in rendering the services. If the money paid
is set apart and is not merged in the public revenue
for the benefit of the general public, it would be ac-
counted as a fee, and not as a tax.”

In the light of the above quotation, I have come to the
conclusion that the charges imposed by the respondents
cannot be held to be a “tax™ but that they are “fees” which
must be co-related to the costs incurred in rendering the
services for the collection of the refuse.

Removal of refuse from premises in o lown is a service
rendered in the interest of public health for which the
authority having the duty to provide for such service must
be indemnified for doing so, or be able by charging the
townsmen with a fee to cover the costs of rendering such
service. The fee, however, which an authority can assess
on the townsmen for services so rendered cannot be an
arbitrary one, nor can it be imposed as if it is a “tax”.

In Greece, in similar cases, criteria are set for imposing
such kind of fees. They are, amongst others, the area of
the premises served, the number of personnel employed
there, the volume of refuse collected etc.

The first two criteria taken into consideration by the res-
pondents in reaching their decision are, undoubtedly,
sound, provided that these were related to the costs and
standard of services intended to be rendered for the collection
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of the refuse; but [or the third one, namely the financial
condition of the applicants, the respondents mention noth-
ing about their source of information that the applicants
were financially scund and to what degree. They further
make no mention of the enquiry that they had carried out to
this end.

In my view. it is impermissible, as being unreasonable,
for an organ Lo basc its assessment for the imposition of a
fec for services rendered simply on the financial condi-
tion of a citizen.

Such fee should be based proportionately on the cost of
the services rendered to the citizen and not the citizen to
be asked to foot the bill for other services rendered by
a public authority for other activities.

In the circumstances, I find that the sub judice decision
should be annulled as the respondents have failed to carry
out a proper inquiry in reaching their decision and because,
in reaching it, they used an unreasonable method. No
order as to costs.

Sub judice decision
annulled. No order as
{0 COSIS.
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