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1985 April 26

[SavviDES, J.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

CYPRUS TANNERY LTD,
Applicant,
v

1. THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF COMMUNICATIONS
AND WORKS

2. THE CYPRUS PORTS AUTHORITY,

Respondents.

(Case No. 286/80).

Compulsory acquisition—Claim for offering back property
compulsorily acquired—Under Article 23.5 of the Consti-
tution and section 15(1) of the Compulsory Acquisition of
Property Law, 1962 (Law 15/62}—Can only be submit-
ted when the compulsory acquisition has been completed
through the payment of compensation in respect thereof.
under Article 23.4(c) of the Constitution—-Section 7(1) of
Law 15/62 gives no right to the owner to demand revoca-
tion of an acquisition order and the return of his property
on the ground that it is not required for the purpose of
the acquisition or on the ground that the purpose for
which it was acgquired has not become attainable.

Practice—Recourse for anulment—lJoinder of parties—Inte-
rested party—Compulsory acquisition of land for the pur-
pose of construction of port—Cyprus Ports Authorily
properly joined as a party to a recourse, concerning the
acquisition—Section 16(1) of the Ports Authority of Cy-
prus Law, 1973 (Law 38/73).

By means of an acquisition order made in 1969 respond-
ent 1 acquired compulsorily a piece of land at Lamaca
belonging to the applicant, for the purpose of construc-
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tion of a port at Larnaca. The applicant requested by
virtue of Article 23.5 of the Constitution and section 15(1)
of the Compulsory Acquisition of Property Law, 1962
(Law 15/62) that its property be excluded from the said
acquisition on the ground that more than 10 years have
elapsed since the acquisition and the purpose for which
the properly had been acquisitioned had not been attained
in so far as this property was concerned.

The respondents rejected the request on the ground
that “thc said property has not yet been transferred to the
Acquiring Authority due to the fact the question of as-
sessment of compensation payable to your client is still
pending. Notwithstanding this, the said property has been
used, is still being used and will continue to be used for
the purpose for which the acquisition order has been made™.
Hence this recourse.

Held, that it is clear from the provisions of both Article
23.5 of the Constitution and section 15{1) of Law 15/62
that they are only applicable in cases where the compui-
sory acquisition has been completed through the payment
of compensation in respect thereof, under Article 23.4(c)
of the Constitution and section 13 of Law 15/62,
and not in a case, such as the present one, in which
the compensation payable to the appellant has not yet even
becn assessed; that since the compensation payable has
not yet been assessed and the acquisition has not yet been
completed by the payment of compensation applicant can-
not base a claim on paragraph 5 of Article 23 of the
Constitution.

Held, further (1) that no right is given by section 7(1)
of Law 15/62 to the owner of the land subject of acquisi-
tion to demand the revocation of an acquisition order and
the return of his property on the ground that it is not re-
quired for the purpose of the acquisition or on the ground
that the purpose for which it was acquired has not
become attainable; that the remedy of the owner 1o object
to a notice of acquisition is to be found in section 4 of
the Law, whereby he is entiled to object to the notice of
acquisition and if his objection is rejected, then he may
challenge such decision by a recourse; that in cases where
the purpose of the acquisition has not become attainable
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within a period of three years from the completion of the
acquisition by payment of compensation the owner derives
his remedy from Article 23.5 of the Constitution and the
provisions of section 15(1) of Law 15/62, which was
enacted for the purpose of regulating the procedure to be
followed in cases where the object of acquisition is not
attained within the period of three years; that to interpret
section 7(1) as giving an additional remedy to the owner
to claim the revocation of an acquisition order would
amount to a defeat of the object of Article 23.5.

(2) That respondent 2 is an interested party directly
concerned with the outcome of this case as the Larnaca
port is one of the ports transferred to it by an order made
under the provisions of section 16(1) of the Ports Author-
ity of Cyprus Law, 1973 (Law 38/73); that it has been
the practice of this Court that all interested parties should
be notified of any recourse touching their interest and such
parties are at liberty to participate, oppose and challenge
such proceedings in the same way as parties to the action;
and that, therefore, respondents 2 have properly been
joined as a party in this recourse,

Application dismissed.

Cases referred to:

Cyprus Tannery Ltd. v. Republic (1977) 3 CLR. 75;

Cyprus Tannery v. Republic (1980) 3 C.LR. 405 at pp.
415, 416, 417;

Police Association and Others v. Republic (1972) 3 CL.R.
1 at p.23;

Michaelides and Another v. Republic (1984) 3 CL.R.
1596; ‘

Chrysochou Bros v. CY.T.A (1966) 3 CL.R. 482;
Hiiloannou v. Republic (1983) 3 CLR. 536.
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lease or revoke a compulsory acquisition order to the ex-
tent it relates to applicants property.

G. Cacoyiannis, for the applicant.

S. Georghiades, Senior Counsel of the Republic, for
respondent 1.

N. Papaefstathiou for T. Papadopoullos, for respon-
dent 2.

Cur. adv. vult.

Savvipes I. read the following judgment. The applicant
Company by the present recourse, challenges the refusal of
the respondent Minister of Communications and Works to
release. or to revoke the respective compulsory acquisition
order to the extent that it relates to the property of the ap-
plicant in Larnaca (Plot 374 under Registration No. D. 367,
dated 14th February, 1961) described as Tannery, on the
ground that more than 10 years have elapsed since the
acquisition and the purpose for which it was acquired has
been attained more than five years prior to the filing of
the recourse.

The aforesaid property of the applicant was the subject
of an acquisition order made in 1969, together with other
properties which, according to the Notice of Acquisition
were required for the construction of a port at Larnaca.

The relevant notice of acquisition was published on
April 18, 1968 (see Notification No. 266 in the Third Sup-
plement to the official Gazette).

The applicant Company objected to the said acquisition
by letter dated the 29th April, 1968 (exhibit 1 to the Ap-
plication) on the grounds, as stated therein, that:

“because our plot is not a building site or a house but
an industry and we note in the area acquisitioned
that you have left out other industrial plots which
are next to us”.

The District Officer through whom the said objection
was forwarded, observed that for more than the two pre-
ceding years the said industry had not been functioning
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and there did not exist a reason for the annuiment of the
notice of acquisition.

The Council of Ministers by decision No. 8537 of the
20th February, 1969, dismissed the obijection of the ap-
plicant Company and decided to proceed with the acquisi-
tion, whereupon an order of acqguisition under section 6
of Law 15/62 dated the 20th Februnry, 1969, was pu-
blished in Supplement No. 3 to the official Gazette of the
21st February, 1969, under Notification No. 122.

On 28th February, 1969, an order for requisition of
the said property was made and published in the Third Sup-
plement to the official Gazette of the Republic under No-
tification No. 138. The applicant did not make a recourse
cither against the order of acquisition or against the order
of requisition.

The requisition expired five years thereafter but the
property remained in the possession of the respondents un-
der a tenancy agreement at the agreed rent of £2,196.- per
annum,.

After a series of letters exchanged between the parties on
a request of the applicant to be informed as to whether the
subject property had been excluded from the area required
for the construction of the new Larnaca port or not a final
reply was sent by the Ministry of Communications and
Works reiterating a previous statement that such property
had not been so excluded.

Further correspondence was exchanged between the par-
ties concerning the subject matter of this acquisition by
which a claim for the exclusion of such property from the
acquisition was raised, to which I need not refer in de-
tail, and which finally culminated with the filing of a re-
course by the applicant against the refusal of respondent 1
to revoke the order for compulsory acquisition relating to
the property, on the ground that three years had elapsed
since the acquisition and the purpose for which the proper-
ty had been acquisitioned had not been attained or had
been abandoned in so far as this property is concerned;
and, also, that such property was found to be in excess of
the actual requirements in respect of the purpose for which
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it was acquired (Recourse No. 387/74). The said recourse
was tried by a Judge of this Court who by his judgment
dismissed same. (See Cyprus Tannery Ltd. v. The Republic
(1977) 3 CL.R. p. 75). 1 shall deal briefly with the
grounds of such dismissal material to the present recourse,
later in my judgment.

The applicant then filed an appeal before the Full Bench
against the above judgment, which was dismissed on the
ground that the filing of the recourse was premature and
as “an inevitable corollary of that the determination of
the matter on its merits by the learned trial Yudge, is to be
treated as premature, too.” (See Cyprus Tannery v. Repu-
blic (1980) 3 C.L.R. 405). Amongst the reasons given for
the aforesaid opinion of the Supreme Court were that:

“When the recourse was filed there had not yet
been reached any decision by the respondent as re-
gards the claim of the appellant that its property con-
cerned should be excluded from the ambit of the re-
levant order of compulsory acquisition. On the con-
trary, it clearly emerges from the last letter of the
Ministry of Communications and Works, dated Octo-
ber 11, 1974, that the matter was still under conside-
ration.

This letter can only be regarded as a preparatory
act which is devoid of any executory nature; there-
fore, it could not be made the subject of a recourse
under Article 146 of the Constitution.”

I shall revert to this judgment when considering the ar-
guments advanced in the present recourse,

By a letter dated 20th Jume, 1979, attached to the appli-
cation as exhibit 16, addresssed to respondent No. 1 by
the applicant’s advocate, respondent No. 1 was requested
to reconsider the applicant’s claim to have its property ex-
cluded from the said acquisition and to give a clear and
final answer to the said claim. The claim was also made
in the said letter for the payment of arrears of rent due to
the applicant. As no reply had been received to this letter,
applicant’s advocates addressed another letter dated 27th
September, 1979 to respondent No. 1 attached to the ap-

577



Sawvides J. Cyprus Tannery Ltd. v. Republic {1985)

plication as exhibit 17 asking for a speedy reply. Respondent
No. 1 by its letter dated 26th October, 1979, attached to
the application as exhibit 18, replied that the matter was
under consideration and a new communication would be
made.

Finally on the 23rd July, 1980 the following letter at-
tached to the application as exhibit 20, was sent to the ap-
plicant by the Director-General of the Ministry of Com-
munications and Works:

“I have been instructed to refer again to your let-
ter dated 27th September, 1979 in connection with
the above subject and to inform you that plot 334
where the Tannery was accommodated has been ac-
quisitioned for the port development of Larnaca Dis-
trict.

2. As you know, the said property has not yet been
transferred to the Acquiring Authority due to the
fact that the question of assessment of compensation
payable to your client is still pending. Notwithstand-
ing this, the said property has been wused, is still be-
ing used and will continue to be used for the purpose
for which the acquisition order has been made.

3. Therefore, the claim of your «client Company
cannot be satisfied.”

As a result, applicant filed the present recourse. The
following reliefs are claimed in this recourse:

1. Declaration that the refusal by letter dated 23rd July
1980 of the Minister of Communications and Works to
release from the acquisition or to revoke the respective or-
der of the acquisition of the property belonging to the ap-
plicant situated at Larnaca known and registered as Tan-
nery plot number 334 under registration number D 367
dated 14.2.1961 and offer or return such property to the
applicant is null and void and of no effect on the ground
that more than 10 years have elapsed since the acquisition
and the purpose for which it was acquired has been attained
more than 5 years ago, viz the Larnaca Port was completed
and in operation, and such property was found to be in
excess of the actual requirements of the purpose of the ac-
quisition such refusal being contrary to paragraph 5 of ar-
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ticle 23 of the Constitution and sections 2, 4, 7 and 14
of the Compulsory Acquisition of Property Law 15/62 and
or is made in excess or in abuse of his powers.

2. Declaration that the Compulsory acquisition of the
above property ceased to have any effect or purpose on the
ground that the said property was found to be in excess of
the requirements of the purpose for which the acquisition
was made and which has been attained and the Larnaca
Port was completed and in operation more than 5 years
ago the property acquired was neither needed nor used by
the respondent number 1 for the purpose of which it was
acquired viz. the construction of the Larnaca Port. There-
fore the said refusal is null and void and of no effect being
contrary to the Constitution Article 23, paragraph 35, of
the Compulsory Acquisition Law 15/62 andfor is made
in excess or in abuse of his powers.

3. Declaration that the Agreement made between the
respondent number 1 and respondent number 2 under which
respondent number 1 agreed to cede or transfer to the
respondent number 2 the property of the applicant ac-
quired, as aforesaid, is null and void and of no effect for
the reason that it is illegal and unauthorised and conflicts
with the relevant provisions of the Constitution especially
article 23 paragraph 5 and Law 15/62 section 14.

4. Declaration that the acquisition aforesaid ceased to
have any legal effect for the reason that a tenancy in res-
pect of the property acquired was agreed upon by the
applicant and respondent number 1 at an agreed rent of
£2,196 per annum and such tenancy was substituted for
the acquisition and thus the respondent number 1 has been
possessing the property acquired as a tenant and not by
virtue of the acquisition.

To complete the factual picture, I need add that the
compensation in respect of the compulsory acquisition of
the subject matter property has not yet been determined
as the amount offered by the respondents was not accepted
by the applicant and a Reference in this respect is pending
before the District Court of Larnaca.

The application was opposed by both respondents. Coun-
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sel for respondent (1) in support of his opposition, advanced
the following grounds of law:

1. There is no act or omission by Respondent 1 within
the ambit of Article 146 of the Constitution and therefore
the recourse is lacking of subject matter.

2. The letter of the 23rd July, 1980 is confirmatory of
a previous letter dated 15th February, 1978 and therefarc
the contents of such letier do not amount to an executory
act capable of being challenged by a recourse.

3. The Court has no jurisdiction under Article 146 of
the Constitution to grant the reliefs under paragraphs 2,
3 and 4 of the application.

4. The sub judice acts and/or decisions and/cr omissions
were taken lawfully and in the light of all relevant facts.

Counsel for respondent 2 adopted the grounds of Law
set out in the opposition of counsel for respondent 1.

Before embarking on the arguments advanced by coun-
sel on both sides, in support of their contentions, I wish
to point ouf that nothing has been advanced in the written
address of counsel for applicant in support of the reliefs
praved under paragraphs 3 and 4 of the application and in
reply to the objection raised by counsel for respondents
that the Court has no jurisdiction to grant such reliefs.
Bearing in mind the whole tenor of the argument of coun-
sel for applicant, I have come to the conclusion that the
prayer in respect of reliefs 3 and 4 has been abandoned.

I shall also deal briefly with an objection raised by
counsel for the respondents in their joint written address
that respondent 2 should not have been joined as a party
in the proceedings as under the provisions of section 37
of Law 38/73 proceedings in this respect should have been
instituted only against respondent 1.

The Cyprus Port Authority (respondent 2) was establish-
ed as a public corporation for the purposc of running and
managing the ports. Its establishment was made in com-
pliance with an obligation of the Republic under an agree-
ment with the International Bank for Reconstruction and
Development, published in the official Gazette of 19.9.1969

580

10

15

20

25

30

35



10

I5

25

30

35

40

3 C.L.A. Cyprus Tannery Ltd, v. Republic Savvides J.

under Notification No. 748. Under section 16(1) of the
Ports Authority of Cyprus Law 1973 (Law 38/1973), the
relevant provision of which came into force on 3list July,
1976. un ord:: was made for the transfer of all ports re-
ferred to thercin (including the Larnaca Port) and of all
obligations and labilities of the Republic in that respect
io the Cynrus Ports Authority. with effects as from st Au-
gust, 1976. Szction 37 of Law 38/73 provides that:

“Any proceedings or cause of action pending or
existing by or against the Republic in respect of the
assets and liabilities transferred to the Organisation
by virlue of this Law before the date of their transfer
shall be continued cor enforced by or against the Re-
public as if this Law had not been enacted.”

Notwithstanding the fact that counsel for respondent 2
has adepted the opposition of counsel for respondent |
in which ne greund of Law is raised by respondent 2 for
misjoinder in ihwese preceedings, it is clear from the provi-
sions of section 16(1) of Law 38/1973 that respondent 2
is an interested party cirectly concerned with the outcome
of this case as the Larnaca port is one of the ports trans-
ferred to it Ly an order made under the provisions of such
Law. It has been the practice of this Court that all inte-
rested parties should be notified of any recourse touching
their interest and such parties are at liberty to participate,
opposc and challenge such proceedings in the same way
as parties to the action. The sub judice decision must have
been taken by respondent 1 after consultation with res-
pondent 2 which is the body having a direct interest in
the cutcome of the cuse and in the name of which the
ownership will vest after the completion of the acquisition
by payment of the compensation which will be assessed by
the Court, Respondent 1 was since the 31st July, 1976,
acting all along for and on behalf of respondent 2. Appli-
cont by this recourse does not challenge the validity of the
acquisition order which was made at a time when respond-
ent 1 had exclusive ownership and control of the ports but
is challenging the refusal to release the property of the ap-
plicant from the acquisition in respect of which a decision
was taken after 1976 and at a time when ownership and
control of the ports had vested in respondent 2. Therefore,
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I see no reason why the joining of respondent 2 in the
circumstances of the present case as a party in the re-
course is improper and that it should be struck out as a

party.

Counsel for applicant in his written address maintained
that the sub judice decision is null and void and of no
effect for the following reasons:

(a) It was not duly or sufficiently reasoned and particu-
larly no grounds were given why it should be deemed to
be used for the purposes of the acquisition even though it
lies outside the port of Larnaca and was not used or re-
quired for the construction of the port of Larnaca.

(b) The said decision is contrary to the provisions of
s. 7 of the Compulsory Acquisition of Property Law, 1962
in that it ought to have been excluded from the Order of
Acquisition for the reasons already stated.

(c) It was contrary to the provisions of Article 23.5 of
the Constitution in that the purpose for which it has been
acquired has not been atttained and its use for another pur-
pose cannot render valid an acquisition which was made
for a different purpose.

{d) The said decision was in excess and/or in abuse of
the respondents’ powers.

Counsel for applicant contended that the subject property
has not been required and will not be required for the
purpose for which it has been compulsorily acquired, name-
ly for the construction of the Lamaca port and, therefore,
it should be excluded from the relevant order for acquisi-
tion. He also added that the Larnaca port had been complet-
ed and been in operation since 1975, and as such a long
time has elapsed from the date of the order of acquisition
and the completion of the port without being necessary to
use the property of the applicant for the construction of
the said port, the acquisition order in respect of such pro-
perty should be revoked and the property returned to the
applicant. Bearing in mind the fact that the property has
never been used for such purpose, it is not anticipated that
it will be used and in fact it has been used and is still used
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for another purpose extrancous to the object of acquisition.
Finaly, counsel submitted that such property is 765 me-
ters from the entrance to the Larnaca port, whereas another
property. the oil factory, which had been included in the
Notice of Acquisition, was later exempted by an order of
revocation.

Counsel for respondents by their joint address sub-
mitied that once thc compensation for the acquisition of
the said property has not yet been paid, and the property
has not vested in the respondents, the claim of the appli-
cants that the property has not been put into the use for
which it was acquired, is premature.

They further contended that the decision communicated
to the applicants by the letter of the 23rd July, 1980, is
confirmatory both of the order of acquisition and of the
decision indirectly communicated to the applicants by let-
ter dated 15th February, 1978. Counsel further submitted
that inrrespective of the fact that the construction of the
port was completed on or about the end of 1973, the
works material in the operation of such port have not yet
been completed and in 1979 substantial extension works
exceeding three and a half million pounds began, which
were completed in 1982. Regarding the need for the use
of such property, counsel argued that “port development”
and “port” should be taken to include the adjacent land
which will be necessary for the construction thereon of
warehouses, offices and other necessary structures for the
operation of the port. The fact, counsel added, that the
needs of land for the construction of the port were ex-
tensive, ts evidenced by the fact that respondent 2 was
obliged to acquire additional land by subsequent compul-
sory acquisitions published in Supplement No. 3 part II
of the official Gazette under Notification No. 141 of
15.2.1978 and the order of acquisition under Notification
No. 166 of 16.2.1979.

As to the submission of counsel for applicant that the
subject matter land is situated at a long distance from the
main entrance of the port, counsel contended that this is
irrelevant as the subject property is adjacent with the rest
of the area used for such purpose and the position of the
entrance of the port is not the criterion. On the basis of
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a plan of the respective area of the port, counsel added,
the land in question is very close to the basin area and
other installations of the port and forms part of the operational
and back-up area of the port. Counsel further submitted
that the fact that the subject matter land is required for
the purpose of the port. is clear from the decision taken
to dismiss applicant’s objection to the acquisiticn which
was made when the notice of acguisition was published and
which decision has not been challenged by the applicant.

Counsel concluded that the applicant does not have a
legal right to claim revocation nor is the authority in any
way required or bound to act under section 7 of Law 15/62
to revoke the acquisition order and he contended that the
refusal complained of is not an executory act or omission
within the ambit of Article 146 of the Constitution.

I shall deal first with the contention of counsel for res-
pondents that the letter of the 23rd July, 1980 does not
contain a decision of an executory naturc but is merely
confirmatory of a previous decision communicated indirect-
ly to the applicant by letter dated 15th February, 1978. As
to the circumstances pertaining to the letter of the 15th
February, 1978 and its effect, useful assistance may be
derived from the decision of the Full Bench in Cyprus
Tannery v. The Republic (supra) where at pp. 415 and
416, we read:

“During the hearing of this appeal, however, coun-
sel for the respondent undertook to examine whether
the appropriate authority of the Republic is prepared
to give a definite reply to the appellant as regards
whether or not the property concerned will be re-
turned to it and, as a result, on February 16, 1978,
counsel for the respondent forwarded to the Registry
of this Court, and to counsel for the appellant, copy
of a letter dated February 15, 1978, addressed by
the Director-General of the Ministry of Communica-
tions and Works to the Attorney-General of the Re-
public, by means of which the latter was informed
that the property of the appellant continues to be
required for the purpose for which it has been com-
pulsorily acquired and that there is no question of
excluding it from the ambit of the relevant acquisi-
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tion order or of revoking, in part, in relation to such
property, the said order.

But we cbould cbserve that, in our opinion, until
now the final deciston of the respondent in the matter
has not yet been communicated to the appellant, even
though it might be said that, by virtue of its counsel
receiving copy of the aforementioned leiter of Febru-
ary 15, 1978, the appellant has, indirectly, come to-
know what is the final decision to be expected as re-
gards its request for the exclusion from the compul- -
sory acquisition of its relevant property.”

Though 1 may have soine reservations as to whether, in
the circumstances, the applicant had not impliedly acquired
a full and sufficient knowledge of the final decision of res-
pondent 1, I am bound by the judgment of the Full Bench
in the above case which, in this respect, concluded as
follows at p. 417:

“On the present occasion the appellant company
has not vet received directly any final reply to its de-
mand that its property concerned should be excluded
from the operation of the compulsory acquisition or-
der in question, but has, only, been informed of cer-
tain instructions given by the respondent Ministry of
Communications and Works to counsel appearing for
the respondent in this appeal; and we are inclined
not to treat such information as complete, full and
sufficient knowledge of the final decision of the res-
pondent in the matter in question, in the sense of
Article 146.3 of the Constitution.”

The above pronouncement of the Full Bench answers
the preliminary objection of counsel for respondents.
Bound by the above opinion I find that the letter of res-
pondent 1 of the 15th February, 1978 does not amount to
a direct and final reply to applicant’s demand, communi-
cated to the applicant, that its property should be excluded
from the operation of the compulsory acquisition order
and that the reply to such demand is embodied in the let-
ter of the 23rd July, 1980. Therefore, the contention of
counsel for respondents that the letter of the 23rd July,
1980 is merely coafirmatory of a previous decision com-
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municated to the applicant by letter dated 15th February,
1978 cannot be sustained.

I come next to consider whether a valid claim can be
made for the return of the subject property under Article
23.5 of the Constitution and section 15(1) of the Compul-
sory Acquisition of Property Law, 1962 (Law 15/62) which
has been enacted as a result of Article 23.5 of the Con-
stitution. '

Paragraph 5 of Article 23 reads as follows:

“Any immovable property or any right over or in-
terest in any such property compulsorily acquired
shall only be used for the purpose for which it has
been acquired. If within three years of the acquisition
such purpose has not been attained, the acquiring
authority shall, immediately after the expiration of
the said period of three years, offer the property at
the price it has been acquired to the person from whom
it has been acquired. Such person shall be entitled
within three months of the receipt of such offer to
signify his acceptance or non-acceptance of the offer,
and if he signifies acceptance, such property shall be
returned to him immediately after his returning such
price within a further period of three months from
such acceptance.”

The answer to this question may also be found in the
judgment of the Full Bench in the previous case between
the parties (Cyprus Tannery v. The Republic (1980} 3
C.L.R. 405 at p. 413 where it was held that: -

“It is, in our opinion, clear from the provisions of
both Article 23.5 and section 15(1), above, that they
are only applicable in cases where the compulsory
acquisition has been completed through the payment
of compensation in respect thereof, under Article 23.4
(c¢) of the Constitution and section 13 of Law 15/62,
and not in a case, such as the present one, in which
the compensation payable to the appellant has not
yet even been assessed.”

The situation has not changed since the above judgment.
The compensation payable has not yet been assessed and
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the acquisition has not yet been completed by the payment
of compensation. Applicant, therefore, cannot base a claim
on paragraph 5 of Article 23 of the Constitution.

Counsel for applicant has contended that the subject
property should be excluded from the ambit of the relevant
acquisition order under section 7 of Law 15/62 as same
has not been required and will not be requred for the
purpose for which it has been compulsorily acquired and

_that in fact it is used for another purpose extrancous to the

object, of acquisition.

It is evident that the applicant has advanced this claim
relying on the opinion expressed in the judgment of the
Full Bench in the previous case between the parties at p.
414 ((1980) 3 C.L.R.) that “the demand of appellant that
his property should be excluded from the ambit of the re-
levant compulsory acquisition order could only have been
granted in the exercise of the powers under section 7 of Law
15/62.” The Full Bench however in its judgment went fur-
ther and considered the nature of the exercise of such
powers and said the following at page 415:

*“The exercise of the said powers is a matter of
discretion and it appears to be well settled that an
owmission, in the sense of paragraph 1 of Article 146
of the Constitution, means an omission to do something
required by Law, as distinct from the non-doing of
a particular act or the non-taking of a particular
course as a result of the exercise of discretionary
powers (see, inter alia, The Police Association and
others v. The Republic, (1972) 3 C.L.R. 1, 23). In
the present instance there has not been either a refusal
or an omission to consider the relevant claim of the
appellant under section 7 of Law 15/62, as the ap-
pellant has hurried to file a recourse while the matter
was still under consideration.”

Section 7 of Law 15/62 reads as follows:

“7.-(1) At any time after the publication of a notice
of acquisition and before the payment or the deposit
of compensation as in this Law provided, the acquir-
ing authority may. by an order published in the of-
ficial Gazette of the Republic, revoke such notice and
any relative order of acquisition that may have been
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published, either generally or in respect of any parti-
cular property or part of property referred to therein:
and thereupon all proceedings consequential to such
notice or order of acquisition shall abate and the
acquisition shall be deemed to havc been abandoned
either generally or in respect of such particular pro-
perty or part of property, as the case may be.

(2) Where no order of acquisition in respect of any
property or any part of any property referred to in
any notice of acquisition is published within twelve
months of the date of the publication of such notice
in the official Gazette of the Republic, all proceedings
consequential to such notice shall abaic and the in-
tended acquisition shall be deemed to have been
abandoned in respect of such property or part of
property, as the case may be.

(3) Where the acquisition of any property or any
property is deemed to have been abandoned under the
provisions of sub-section (1) or sub-section (2), the
acquiring authority shall pay to any person interested

in such property any costs or expenses reasonably in-

curred by such person, and shall compensate him for
any loss he has suffered, since the publication of the
notice of acquisition, and in consequence of such
notice or of any relative order of acquisition” that may
have been published; and in the event of any disputc
as to the amount to be paid as aforesaid, such amount
shall be determined by the Court.”

It is clear that section 7(1) was introduced in the rela-
tive legislation to empower an acquiring authority, before
the acquisition is completed by the payment of compensa-
tion, to revoke such acquisition for any reason that in the
opinion of the acquiring authority and at its discretion
such acquisition should not be pursued. The power of an
acquiring authority under section 7(1) and the administra-
tive principles underlying the exercise of -such power have
been judicially considered by the Full Bench in the case
of Michaelides and Another v. The Republic (1984) 3
C.L.R. 1596.

Sub-section (2) of section 7 regulates the position where
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a notice of acquisition has been published but no order for
acquisition is made within 12 months thus limiting the
time of the validity of a notice of acquisition to a definize
period. Finally sub-section (3) provides for the payment
of any loss and expenses suffered by the owner as a result
of the abandonmeni of a notice of order of acquisition.

No right is given by section 7(1) to the owner of the
land subject of acquisition to demand the revocation of an-
acquisition order and the return of his property on the
ground that it is not required for the purpose of the acquisi- -
tion or on ihe ground that the purpose for which it
was acquired has not become attainable. The remedy of
the owner to object to a notice.of acquisition is to be found
in sectiocn 4 of Law, whereby he is entitled to object to the
notice of acquisition and if his objection is rejected, then
he may challenge such decision by a recourse. In cases
where the purposc of the acquisition has not become at-
tainable within a period of three years from the comple-
tion of the acquisition by payment of compensation the
owner derives lis remedy from Article 23.5 of the Con-
stitution and the provisions of section 15(1) of Law 15/62
which was enacted for the purpose of regulating the pro-
cedure to be followed in cases where the object of acquisi-
tion is not attained within the period of three years. To
interpret section 7(1) as giving an additional remedy to
the owner to claim the revocation of an acquisition order
would amount to a defeat of the object of Article 23.5.

Section 7(1), as already mentioned, empowers an acqu-
iring authority to revoke an acquisition order. The exercisc
of such power is a matter of discretion and if such discre-
tion in revoking an order of acquisition is wrongly exer-
cised, then a recouse may lie for wrong exercise of discre-
tion. (See Michaelides and Anorher v. The Republic (su-

pra) ).

Notwithstanding the above, I shall proceed to consider
the case on the assumption that the applicant could have a
lawful right to demand that the acquisition of his property
be revoked under section 7 of Law 15/62 on the ground
that it is not used for the purpose for which it has been
acquisitioned. By their letter dated 23rd July, 1980. in
reply to applicant’s demand, respondents; informed the ap-
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plicant that the subject property has been used, is still
being used and will continue to be used for the purpose
for which the Acquisition order was made. Counsel for
applicant submitted that the particular purpose for which
the acquisition was made, has to be narrowly confined to
the description given in the Notice of Acquisition, namely.
“the construction of the port of Larnaca.” Counsel added
that once the construction of the port has been completed.
a number of years ago and the subject property has not
been used or has not been required for such construction,
the acquisition order should be revoked.

The same argument was advanced in the previous re-
course between the same parties, before the first instance
trial Judge (Cyprus Tannery Lid. v. The Republic (1977)
3 CLR. 75) who at pp. 8!, 82, expressed the following
opinion with which I agree and which answers the argu-
ment of counsel for applicant in this respect.

“Article 23.5 of the Constitution, was judicially
considered and interpreted in the «case of Kaniklides
and The Republic, 2 RS.C.C. p. 49 at p. 58, where
it is stated as follows:

‘The Court is, therefore, of the opinion that the
provisions of paragraph 5 of Article 23 take effect
if within three years of the acquisition the purpose
for which the land in question had been acquired
has not become ‘attainable’. Any other interpreta-
tion would lead to absurdity in that there are bound
to be many purposes for which land has. been ac-
quired in the sense of paragraph 5 of Article 23,
which, by their very nature, cannot be fulfilled
within the said period of three years’.

In the present case no such sitwation has arisen be-
cause the purpose for which the property in question
together with other properties has been acquired, has
been attained by the construction of the port of Lar-
naca, and the land in question is being used and s
needed for the purpose for which it has been acquired.
The fact that the acquired property has not been used
for the actual construction of the port basin and its
quays and wharfs, or that no buildings have been erect-
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ed thereon, does not make the property unnecessary
for the purposes for which it was acquired, namely,
the port development of the district of Larnaca and
the construction of a port. ‘Port development’ and
‘port’ should be taken to include not only the part
covered with water in which a ship would be afloat
but also the adjacent tand which will be necessary for
the construction thereon of warehouses, offices or is
to be left as an open space for storage or parking or
any other use incidental to the construction of a port
and in general the port development of an area.”

According to the plan of the Larnaca port, copy of which
has been annexed to the written: address of counsel for the
respondents, the subject property is very close to the basin
area and other installations of the port and forms part of
the operational and back-up area of the port.

The determination of the issue whether a property is
useful and necessary for the purpose of public utility is
primarily within the competence of the acquiring authority.
In Case 347/63 of the Greek Council of State it was held
in this respect that «.navtwe f éxTipnoic kad exkdotnv ouy-
KEKPIHEVNV MNEPINTWOIV AVOYKAOTIKAG anaAloTpiwgewe nepi
ToU oxonipou koi ToD £vdeBeryuevou auTAC avhker gic Thv
Siakpiktiknv £Eougiav ThAc BiokAcewc.»  Also  in Cases
1903/74 and 1904/74 the Greek Council of State had this
to say: «.. debopévou 0T f EmAcyeica npodc ancAlorpiwov
EkTaocic wc TeAoloa é£v £napf npoc TAv ididkTnTov EKTO-
awv Tic AEH, Ttuyxdver kard Thv AvEAsyKTOV TEXVIKNV Kpi-
aiv TAc AoikAcswe, 1 povn katdAAndoc dia TAV EnekTaoiv
To0 xwpou domic npoopideTar &G TAV  KATAGKEURV E£pywv
TAc AEH.»

(“...in any way the determination in each particular
case of the issue whether a compulsory acquisition is
useful and necessary lies within the discretionary
power of the Administration.

..given that the land chosen for acquisition, is
adjoining the land possessed by the D.E.I. is in ac-
cordance with the uncontrolled technical judgment of
the Administration the only suitable one for the ex-
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tension of the space intended for the construction of
the works of D.E.L”).

Assuming, as [ said earlier, that section 7(1) of Law
15/62 was applicable, 1 have not been convinced that the
respondents in refusing to annul the order of acquisition
concerning applicant’s property, have acted in violation of
the Law or in excess of their discretion. The allegation of
the applicant that the subject properiy has never been re-
quired or will not bc required for the purpose for which
the order of acquisition has been made, has not been sub-
stantiated. As to contention that the sub judice decision is
contrary to the provisions of Article 23.5 of the Constitu-
tion, as I have already found, such provisions can only
apply in cases where three years have elapsed {rom the day
when the compulsory acquisition has been completed
through the payment of compensation thereof and there-
fore, a claim based on Article 23.5 in the present case is
premature.

If the applicant was of the opinion which could be sub-
stantiated bv expert evidence, that the subject property
was not required for the purpose for which it was acquisi-
tioned, it could challenge the refusal of rcspondent 1 to
accede to the objection submitted on 2Gth  April, 1968
against the notice of acquisition, by filing a recourse, a
course which he failed to adopt, even after tiic publication
of the order of acquisition. {(As to the principles of admini-
strative Law applicable in such cases, (see Chrysochou Bros
v. CY.T.A. (1966) 3 C.L.R. 482, Hﬂloamrou v. The Re-
public (1983} 3 C.L.R. 536).

As to the complaint of the applicant that the notice of
acquisition in respect of the property of the Oil Refinery
Factory which though situated nearer to the entrance of
the Larnaca port than the subject property, which was
also included in the same notice, was subsequently revoked
upon an objection made to the notice of acquisition, which
was accepted by the Council of Ministers, the answer may
be found in the.first instance judgment of A. Loizou, I.
in the previous case between the parties {Cyprus Tannery
Lid. v. The Republic the following extract of which at pp.
82, 83, T adopt:
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“With regard to the issue rased in selation to the

O1l Pefinery Factory, it may be stated that with the

exception ef a stop of land alorg ats  boundary. as

indicated or the plan (cxh 5), same was never the sub-

S ject of an acquis'ton, and what was released, follow-

in the « bjection lodged by s owners, was part of this

stip of Jand According to the evidence, therc were

valid reasons for its non acquisition, being an indu-

stry 1 oreration, useful to the economy of the Island,

10 and the costs of s acqusition would be ticmendous

In such circumstances, no claims  for discimination

cou'd vahdly stand, which, 1f at all, should have been

raised within the prescribed period after the deter-
mination of the objections”

15 For all the above reasons this recourse famls and 1s here-
by disruissed with £100 - costs in favour of each of respon-
dents | and 2

Recourse dismissed
Order for costs as above

503



