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[Loris, J.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

LELLA ARGYROU,

Applicant,
V.

THE REPUBLIC OF CYPRUS, THROUGH
THE EDUCATIONAL SERVICE COMMISSION,

Respondent.

{Case No. 60/85).

Administrative Law—Recourse for annulment—Impugning part
of an administrative act—Justiciable—Article 146.4 of
Constitution.

Admxms!ratwe Law—Administrative acts or decisians—Execu-
5 tory act—becond decision reached after new inquiry on new
facts which came to light after the first decision—Second
decision of an executory nature and therefore justiciable—
Time within which to file a recourse starts to run from
date of second decision-——Immaterial if second decision
10 the same as the first.

Administrative Law—Due Ingquiry—Decision transferring ap-
plicant from one school to another—QObjection to transfer
on medical grounds—Nothing in the sub judice decision
indicating the nature of the inquirv—And nothing con-

15 cerning the evaluation of either the facts stated in the ob-
jection or the contents of the medical report—Absence of
due inquiry leads to a materigl misconception of fact—Sub
judice decision annulled on this ground—And on the ad-
ditional ground of complete absence of reasoning.

20 The respondent, Educational Service Committee, at its
meeting of 25.10.84, after accepting an objection submil-
ted by another schoolmistress of Domestic Science in res-
pect of her transfer at K. Pyrghos Gymnasium, decided to
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transfer the applicant in the present case as from 29.10.84,
to the Gymnasium of Paphos (18 periods) and the Gy-
mnasium of K. Pyrghos (4 periods).

On 19.11.84 the applicant submitted to the respondent
an objection in writing in respect of her transfer to K.
Pyrghos Gymnasium only, asking the Commission 1o re-
consider their decision accordingly. The said objection of
the applicant was accompanied by a medical certificate
dated 12,11.84 of a Senior Specialist Orthopedic Surgeon,
to the effect that she was suffering from disc lesion that
entailed “serious danger of reaching an accute phase”.
The medical certificate went on recommending “avoidance
at all costs” of raltlings in a motor-car during long jour-
neys and in particular on anomalous roads.

The respondent at a meeting held on 14.1.85 “after exa-
mining the submitted documents” decided* that it could
not reconsider its decision for the transfer of the applicant
at the Gymnasium of K. Pyrghos. This decision was com-
municated to the applicant by letter dated 15.1.1985, and
by means of a recourse, which was filed on 18.1.1985,
she attacked only that part of the decision which referred
to her transfer at the Gymnasium of K. Pyrghos. In the
sub judice decision there was nothing express or implied
indicating the nature of the inquiry held by the respond-
ent; and there was nothing therein concerning the evalua-
tion by the Commission of either the facts stated in the
objection or the contents of the medical report.

Held, (I) on the guestion whether a recourse impugning
a part of an administrative act or decision only s justi-
ciable;

That partial annulment is possible whenever partial an-
nulment is sought; and that, therefore, the recourse is
maintenable (see, also, Article 146.4 of the Constitution).

Held, (II) On the preliminary objection raised by the
respondents to the effect that the recourse has been filed
out of time:

That the Commission by re-examining the case on the

The decision is quoted at pp. 568-570 post.
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3 CLR. Argyrou v. Republic

basis of new fucts which werc not known to them on
25.10.1984 when the criginal decision was reached at.
they did reach a second decision; that it is immaterial if
the second decision led to the same result and that what
matiers is that the decision of 14.1.1985 was reached at
after 1 new inquiry on new facts: that a new enquiry on
new facts which came to light after the first decision ren-
der the second decision a decision of executory nature
and therefore justiciable, and that once the decision of
14.1.85. is of an execufory character—the present recourse
which was filed on 18.1.85 cannot be considered that it
was filed out of time.

Held, (I11) on the merits of the recourse:

That the only conclusion that can be drawn from the
examination of the decision of the Commission is that
they failed to carry out a due enquiry on the matter the
absence of which led to a misconception of a material fact
which is apparent on the face of the decision; and that,
therefore, the resulting misconception of a material fact
must inevitably lead to annulment of that part of the deci-
sion, impugned by means of the present recourse.

Held, further, that administrative decisions must be
duly reasoned so as to render possible their judicial con-
trol: that in the case in hand there is a decision which is
so vocal about immaterial things and quite silent on mat-
ters on which a reasoning is expected; that there is nothing
in the administrative file from which a reasoning may be
deduced; and that. therefore, the sub judice decision must
be annulled for the additional ground of complete absence
of reasoning.

Sub judice decision annulled.

Cases referred to:

Decisions 138/30, 177/34, 697/34 996/36 of the Greek
Council of State.

Recourse.

Recourse against the decision of the respondent to trans-
fer applicant to K. Pyrghos Gymnasium.
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A. S. Angelides, for the applicant.
E. Papadopoullou (Mrs.), for the respondent.

Cur. adv. vult.

Loris J. read the following judgment. The applicant,
a schoolmistress of Domestic Science in Secondary Educa-
tion, impugnes by means of the present recourse that part
of the decision of the respondent Educational Service Com-
mission whereby she was transferred to K. Pyrghos as
well, as from 29.10.84.

The facts of the present case are very briefly as fol-
lows:

The respondent E.S.C. at its meeting of 25.10.84 after
accepting an objection submitted by another schoolmis-
tress of Domestic Science (who is not a party in the pre-
sent case) in respect of her transfer at K. Pyrghos Gymna-
sium, decided to transfer the applicant in the present case
as from 29.10.84 to the 4th Gymnasium of Paphos (18
periods) and the Gymnasium of K. Pyrghos—4 periods—
(vide Appendix “A” attached to the oposition).

The decision in question was communicated to the ap-
plicant by letter dated 26.10.84 (vide blue 13 in her per-
sonal file); it is unknown when the aforesaid letter was
received by the applicant who was at the time residing at
Paphos, but it is definite that the applicant presented her-
self for duty at K. Pyrghos Gymnasium on 31.10.84 (vide
blue 14).

On 19.11.84 the applicant submitted to the respondent
an objection in writing (vide blue 16) in respect of her
transfer to K. Pyrghos Gymnasium only, asking the Com-
mission to reconsider their decision accordingly. The said
objection of the applicant was accompanied by a medical
certificate dated 12.11.84 (vide blue 15) of a Senior Spe-
cialist Orthopedic Surgeon, to the effect that she was suf-
fering from disc lesion that entailed *“serious danger of
reaching an accute phase”. The medical certificate went on
recommending “avoidance at all costs” of rattling in a
motor-car during long journeys and in particular on ano-
malous roads.
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The E.S.C. did not reply to the applicant upto the be-
ginning of January 1985; the advocate acting on behalf of
the applicant submitted to the Commission on 2.1.85 a
letter (vide blue 17) reminding of the objection of the ap-
plicant to her transfer at K. Pyrghos Gymnasium on health
reasons and inviting for a reconsideration of their decision.

The respondent at a meeting held on 14.1.85 (vide the
relevant minutes in blue 19) “after examining the submit-
ted decuments” decided that it could not reconsider its
decision for the transfer of the applicant at the Gymnasium
of K. Pyrghos.

This decision of the respondent dated 14.1.85 was com-
municated by a letter dated 15.1.85 (vide blue 18) to the
advocate of the applicant.

The present recourse was filed on 18.1.85 and it is at-
tacking only that part of the decision which refers to the
transfer of the applicant at the Gymnasium of K. Pyrghos
only (for 4 periods); it does not impugn the decision in
respect of her transfer to the Paphos Gymnasium (for the
remaining 18 periods) obviously because she is residing at
Paphos and her attendance at the Paphos Gymnasium
does not necessitate travelling in a motor-car or at least
travelling in a motor car for long distances.

Before proceeding to examine the merits of this case I
felt duty bound to examine whether a recourse impugning
a part of an administrative act or decision only is justici-
able; and if so, what is the result if I am ultimately satis-
fied that the part impugned only should be annuilled; in
this connection I may add that it is true that no such issues
were raised or argued before me by either side.

What an administrative Court can do by its decision is
stated in Article 146.4 of our Constitution which reads
as follows:-

“146.4 Upon such a recourse the Court may, by
its decision-

(a) confirm, either in whole or in part, such decision
or act or omission; or

(b) declare, either in whole or in part, such decision
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or act to be null and void and of no effect what-
soever; or

{c) declare that such omission, either in whole or
in part, ought not to have been made and that
whatever has been omitted should have been
performed.”

In the Conclusions of the Greek Council of State 1929-
1959 at page 225 under the Head “Nature and extent of
the annulment” we read:

«H daxipwoic sival pepiki, 6odkic altn wovov &dn-
™MON, otw kai av A npalic Tuyxavn nAnuuEARC Ev TH
ouvOohy tnc: 1877 (49). 2069(52). "AAN' /4 Mwoiknoe
Sovaran va npoBfi tic dhkAv avakinoiv TR npdfewc:
1877({49)...»

(“The annulment is in part when that was only
asked for, and even if the act is defective in its entirety:
1877/49, 2069/52. But the Administration may pro-
ceed with the revocation of the whole act: 1877/49..").

Also in the book of Tsatses “Application for annulment
before the Greek Council of State” 3rd ed. at p. 385 the
following are stated:

«'H Bexopgvn THY nepl drupwoewe diTnolv anogao-
oic Akupol Kai povo Gkupol £v OAw A &v  pEpel TRV
npocBAnBeicav npdliv,.»

(“The judgment accepting the application for an-
nulment, annuls and only annuls in whole or in part
the attacked act...”).

As regards the partial annulment of the administrative
act the following cases of the Greek Council of State are
cited in support thereof: 138/30, 177/34, 697/34, 996/36.

From the above it is clear that the present recourse can
be maintained and that the prayer is consonant to the le-
gal principles applicable.

The respondent Commission in its opposition raises a
preliminary objection to the effect that the present re-
course has been filed out of time.
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As the objection goes to the jurisdiction I intend to deal
with it first.

In the instant case we have two decisions of the res-
pondent E.S.C.

The first decision was reached at on 25.10.84; 1t appears
in appendix “A" attached to the opposition; it was com-
municated by letter dated 26.10.84 to the applicant; we
do not know when the said letter reached the applicant
but it is positive that the applicant presented herself
for service at the Gymnasium of K. Pyrghos on 31.10.84.
Therefore we can presume that on or before 31.10.84 the
applicant knew of the aforesaid decision.

If the decision of 25.10.84 were the only decision then
definitely the present recourse would have been considered
as filed out of time as at least 79 days have elapsed up
to the date of filing (18.1.85), even if we compute the
time from 31.10.84 wlen thc applicant presented hersell
for duty at K. Pyrghos Gymnasium.

But the actual state of affairs is not so; the applicant sub-
mitted an application for reconsideration of her transfer to
K. Pyrghos on 19.11.84 (the so termed “objection”) sup-
porting such an application with a medical certificate dated
12.11.84 from a Senior Specialist Orthopedic Surgeon put-
ting forward reasons of health (disc lesion).

[ need not examine whether her aforesaid application
was by a way of “hicrarchical recourse” envisaged by the
provisions of s.5(2) of Law 10/69 or whether it was mere
application for redress addressed to a “competent public
authority” under the provisions of Article 29.1 of our
Constitution.

Nor it is necessary to examine—as it was argued by
learned counsel appearing for the respondent—whether the
time of 10 days provided by regulation 22(1) of the Edu-
cational Officers etc... Regulations of 1972 (vide C.G. No.
972 Part IIT dated 10.11.72 under Not. 205) are to be
strictly complied with or whether they are merely “indica-
tive”. ’

The fact remains that the new material, the application
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of the applicant (blue 16) containing new facts and the ac-
companying medical certificate (blue 15) dated 12.11.84—
which was submitted for first time—were examined by the
respondent E.S.C. acting pursuant to regulations 16(1)(b)
and 18(b) (i) of the Educational Officers etc. Regulations
of 1972. They were examined on 14.1.85 and it is so clear-
ly stated both in the minutes of their meeting when the
2nd decision was taken (vide blue 19) and in their letter
addressed to the advocate for applicant on 15.1.85 (blue
18).

So the respondent Commission on 14.1.85 after a re-
examination of the case based on new facts, which were
not known to the respondent on 25.10.84 when the original
decision was reached at, did reach a second decision. It
is immaterial if the second decision led to the same result
as the first one of 25.10.84. What matters is that the deci-
sion of 14.1.85 was rcached at after a1 new enquiry on new
facts: the illness of the applicant, the nature and effect of
the disc lesion frem which she was suffering, the prejudi-
cial effect and the imminent dangers on her hecaith from
travelling the long disctance from Paphos to K. Pyrghos,
the bad conditions of the road etc.

It is well settled that a new enquiry on new facts which
came to light after the first decision, render the second de-
cision, a decision of executory nature and therefore justi-
ciable.

Once therefore, the decision of 14.1.85, is of an execu-
tory character—having been reached at after a new enquiry
on new facts—the present recourse which was filed on
18.1.85 cannot be considered that it was filed out of
time.

Before dismissing the preliminary objection 1 feel that
I should emphasize that if the applicant had a duty to lodge
her objection within 10 days envisaged by regulation 22(1)
of the Regulations of 1972, as submitted by the learned
counsel for respondent, the respondent Commission had a
duty as well to examine her objection within 15 days pur-
suant to regulation 22(2); furthermore independently of the
said Regulations the respondent had a duty pursuant to
the provisions of Article 29 of the Constitution to reply
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within a period not exceeding 30 days; it is regrettable that
respondent received the objection of the applicant on
19.11.84 and did not reply to her on such a vital matter,
before the 15.1.85.

I shall now proceed to examine the merits of the case.

It was stated earlier on in the present judgment that the
respondent E.S.C. on 25.10.84 when examining an objec-
tion of another schoolmistress of Domestic Science com-
plaining about her transfer to the Gymnasium of K. Pyr-
ghos decided to revoke the said transfer and proceeded to
transfer the applicant to K. Pyrghos as from 25.10.84.

The applicant after being informed of her said transfer
submitted as already stated an objection (blue 16) to her
transfer on grounds of health and accompanied her letter
with a relevant Medical certificate (blue 15).

In her objection the applicant was stating inter alia that
she was residing at Paphos (where she was also transferred
to serve in the 4th Gymnasium of Paphos for 18 periods),
that K. Pyrghos was far away from Paphos Town and that
the condition of the road towards K. Pyrghos was bad; in
view of the condition of her health (disc lesion which has
forced her in bed for the period of October 1979 till De-
cember 1980) and the distance she had to travel she ex-
pressed her concern about the imminent dangers of dete-
rioration of her health if the decision of respondent in
respect of her transfer at K. Pyrghos was not reconsidered.

These complaints and fears of the applicant were sub-
stantiated by the medical report of the specialist to which
although I have already referred earlier on in the present
judgment, I feel that I should revert once more at least
to remind what the Doctor recommended; “Avoidance at
all costs” or rattlings in a motor-car during long journeys
and in particular on anomalous roads.

In view of what is stated above, it is clear that anybody
would be ready to concede that long journey in a car
from Paphos Town to K. Pyrghos on an anomalous or
simply bad road even once a week would have been dan-
gerous to the health of the applicant who was suffering
from disc lesion of such a nature that entiled “serious dan-
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ger of reaching an acute phase” as the Doctor states.

What did the respondent Commission do .after receiving
the objection and the medical certificate?

The only thing that I could trace from the file is that
the objection and perhaps the medical report, were cir-
culated between the members of the Commission and [
presume that the signatures appearing underneath the ob-
jection are the signatures of the Chairman and the mem-
bers of the Commission.

Nothing else appears in the file except the decision of
the Commission dated 14.1.85 (blue 19) which is verbatim
as follows:

«EMITPOMH EKNAIAEYTIKHZ YNHPEZIAZ
MpakTika 8/85 ouvedpiaaic

Huepounvia 14.1.85 ‘Qpa: 9.30—11.00 n.p.

Mapdvrec

3. Apyupod AéMrka (MMN. 4816), KaBny. Qikokupikuv.

O Biknydpoc Tnc nio navw kaBnyATpiac He emIOTOAR Tou
He ap. 105/85 kar nuep. 2.1.85 eyeipel To Bépa Tne peTabe-
onc TnC mo navw kalnyATtprac yia pid pépa tn B5opada
oto lupvaole Kdarw Nipyou,

H EmTponn ogol pelérnos ta unoBAnBévra évypaga o-
nogacgilel we ekng:

H pevaBeon Tnc kabnyATtpioc eixe anogaocioTei  oTIc
25.10.84 apov n Emitponf gixe unown tnc é6m ornv Nago
unfipxe nAedvacpa kabnyntpiov OikOKUPIKGDV xal Qo g-
Eétaoe Tic nepinTwogic dAwv Twv kaBnyntpibv Oikokupl-
KV nou urnnpetolv otnv MNago. H Emrponn yia va peiw-
agel TAv evBexopevn Tahlainwpia and TRy petdbeon anogd-
gI6e yia 1ic 8 nepiddouc Twv oikokupikwv otd Mupvacio K.
Nipyou va peraBéoer Suo kabnyAtpiec and wd  pépa T
685ouaba.

H Emtponn onuewover ém ornv Nago efakoAouBei vo
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undpyer nAsbvaopo xabrynTpiwov OKoKupIKWY  EV  OTO
Fupvacio MNapahipviou undpxer éAAeippa pide kabnyirpiac
Oikokupikmwyv. "Exovree opwe unown TIC Npoownikee, OIKo-
yEVEIOKES Kol GAMAec ouvBAkec Twv kabnyntpiwv Oikokup-
kv nou unnpetolv otnv lago anogacice va pn KaAUWel
10 EAAeippa oto Mapodipvi kat 7o Ynoupyeio Maideiac €xel
npoBei ot opiopEvec npoowpivéc DieuBetroelc TGO YO
v anacxohnon Twv kaBnyntpiiv  nou  nheovalouv oTnv
Magpo doo kai yia Tv kGAuywn Tou Kevol oto Tupvaoo
Mapahiyviou. Ta yeyovoTa curd ava@épovrar yia va gnign-
pavBei n suvoik) petaxeipnon Twv kabnynrptwv Oikokupi-
kv (lagou, Eivan opwg apgioro av autd Ba upnopei va
10x00El Kai OTg ENOPEVO OXOMKA £TN,

Me 8don ta mro navw n Emrpond anogaciler om Bev
unopel va avaBewprioer Tnv andéeacn Tnc yia Tn peTdbeon
e Kac Apyupol.»

(“EDUCATIONAL SERVICE COMMITTEE
Minutes of meeting 8/85

Date 14.1.85 Time 9.30—11.00 a.m.

Present

3. Arghyrou Lella (P.F. 4816), Schooimistress of Domestic
Science.

The advocate of the above Schoolmistress by his letter
No. 105/85 dated 2.1.85 raises the subject of the transfer
of the above Schoolmistress for one day per week to Kato
Pyrghos Gymnasium.

The Committee after studying the documents submitted
decides as follows:

The transfer of the schoolmistress had been decided on
25.10.84 since the Committee had in mind that in Paphos
there was a surplus of schoolmistresses for Domestic Sci-
ence and after it had examined the cases of all schoolmis-
tresses of Domestic Science serving at Paphos. The Com-
mittee in order to limit any possible hardship as a result
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of the transfer decided that for the eight periods of Dome-
stic Science at K. Pyrghos Gymnasium to transfer two
schoolmistresses for one day each week.

The Committee notes that at Paphos there still continues
to exists a surplus of schoolmistresses of Domestic Science
whilst at Paralimni Gymnasium there is one schoolmistress
of domistic science short. But having in mind the personal,
family and other circumstances of the schoolmistresses of
domestic science serving at Paphos decided not to cover
the shortage at Paralimni and the Ministry of Education
has proceeded with certain temporary arrangements for
the employment of schoolmistresses who are surplus at
Paphos as well as for the filling of the gap at Paralimni
Gymnasium. These facts are mentioned in order to point
out the favourable treatment of schoolmistresses of domestic
science posted at Paphos. But it is doubtful if this can have
effect for the next school years.

On the basis of the above the Committee decides that
it cannot review its decision for the transfer of Mrs. Ar-

ghyrou™).

In the absence of any other material in the administra-
tive file I have given anxious consideration to the contents
of the decision of the E.S.C. set out above, in the hope that
I might be able to trace anything express or even implied
indicating the nature of the enquiry held by the respondent.
With the exception of the words “after studying the sub-
mitted documents” obviously meaning the objection and
the medical report I could trace nothing else concerning
the evaluation by the Commission of either the facts stated
in the objection or the contents of the medical report; they
do not say even whether they have decided to accept or re-
ject same.

The only conclusion that can be drawn from the examin-
ation of the decision of the Commission is that they failed
to carry out a due enquiry on the matter, the absence of
which led to a misconception of a material fact which is
apparent on the face of the decision; they say that “the
Commission in order to diminish eventual inconvenience
from the transfer...” ' :
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With respect, I fail to see how, a disc lesion “with a
serious danger of reaching an acute phase” if rattlings are
not avoided at all costs, can be equated in the decision
with “an eventual inconvenience.”

The failure to carry out due enquiry is apparent and the
resulting misconception of a material fact must inevitably
lead to annulment of that part of the decision, impugned
by means of the present recourse, which is also vulnerable
on another ground notably lack of due reasoning.

It has been stated time and again that every adminis-
trative decision must be duly reasoned so as to render pos-
sible its judicial control. In the case in hand we have a
decision which is so vocal about immaterial things and
quite silent on matters on which a reasoning is expected;
and what is worse, there is nothing in the administrative
file from which a reasoning may be deduced.

For all the above reasons, that part of the decision of
the respondent E.S.C. which is being impugned by the
present recourse, i.e. the transfer of the applicant to K.
Pyrghos Gymnasium as from 29.10.84 is hereby annulled
for lack of due enquiry which led to a material misconcep-
tion of fact and for the additional ground of complete ab-
sence of reasoning.

Respondent will pay £20.- towards the costs of the
applicant.

Sub  judice decision an-
nulled. Respondent to pay
£20.- towards cosis.
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