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1985 November 25
[Kourras, J.]

IN THE MATTER OF ARTICLE 146 OF THR
CONSTITUTION

ERODOTOS PATSALIDES,

Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
1. THE MINISTER OF INTERIOR AND/OR
2. THE COMMANDER OF POLICE,

Respondents.
(Case No. 385/85).

The Police Force—The Police (Discipline) Regulations 1958-

1983—The Police Law, Cap. 285—Power to make regula-
tions-—S. 10 as amended by law 21/64—S. 13(3) and
(4) as amended by Law 29/66—The provisions of s. 10
cannot be reconciled with the provisions of 5. 13(3) and
(4}—S. 10 pro tante and by necessary implication re-
pealed by Law 29/66—The power to make regulations in
respect of dismissal from service under s. 10 repealed as
aforesaid—As, therefore, the Police (Discipline) Regula-
tions have been substantiaglly amended after the enactment
of Law 29/66, and as the procedure provided by the said
Law for the enactment of regulations has not been
followed, the applicant's disciplinary punishment of dis-
missal from the service has to be set aside.

The applicant, a member of the Police Force, was
charged with the disciplinary offence of discreditable con-
duct contrary to regulations 7(1) and 18(1) of the Police
(Discipline) Regulations 1958-83. The applicant was found
guilty and was dismissed from the service. He appealed to
the Commander of the Force pursuant to Regulation 20
of the said Regulations. His appeal was eventually dis-
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missed. As a result applicant filed the present recourse.

The question of the validity of the said regulation was
heard as a-preliminary point of law. Counsel for the ap-
plicant submitted that the regulations are void as they
were not laid before the House of Representatives prior
to their publication in the Ofificial Gazette in accordance
with s. 13(4) of the Police Law, Cap. 285 as amended by
Law 29/66, whilst counsel for the respondents submitted
that in the case in hand it is 5. 10 of the Law and the
regulations made thereunder that are applicable. It should
be noted that s. 10 of Cap. 285 as amended by Law
21/64 delegates the power of making regulations to the
Council of Ministers. Sub-section 2(e) of s. 10 gives spe-
cific power to the Council of Ministers to make regula-
tions for disciplinary offences. On the other hand the dis-
missal from the Force is among the matters for which re-
gulations may be made under s. 13.

Held, annulling the sub judice decision:

(1) The provisions of 5. 10 cannot be reconciled with
the provisions of s. 13(3} and (4). It would be absurd
to construe the Statute as providing two methods of
making regulations in the same matter, viz. dismissal;
one with the advice of the Commander of the Police
without such regulations being laid before the House of
Representatives, and the other without the necessity of
the advice of the Commander of the Police but with re-
quirement of laying them before the House of Represen-
tatives and leaving the option to the Council of Ministers
to exercise either of those powers.

Consequently there is no room for any construction
other than that the Legislature intended to repeal the power
to make regulations under s. 10 with regard to “dis-
missal”. In so far as s. 10 related to disciplinary pro-
ceeding, it was repealed by implication by Law 29/66.

(2) As there has been a substantial amendment of the
Police (Discipline) Regulations after the enactment of
Law 29/66 and as the procedure laid down by s. 13 of
Cap. 285 as amended by Law 29/66 has not beeri followed
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3 CLR. Patsalides v. Republic

the dismissal of the applicant from the Force has to be set
aside.

Dismissal of applicant annulled.
No order as to costs.

Cases roferred to:

Letkatis and Others v. The Republic (1985) 3 C.LR.
1372

Recourse.

Recourse against the decision of respondent 2 dismissing
applicant’s appeal from the decision of the Disciplinary
Board by virtue of which applicant was found guilty of
the offence of discreditable conduct and was dismissed
from the Police Force.

A. Papacharalambous, for the applicant.
A. Viadimirou, for the respondent.

Cur. adyv. vult.

Kourris J. read the following judgment. This is a re-
course against the decision of the Deputy Police Com-
mander dismissing applicant’s appeal from the decision of
the Disciplinary Board whereby he was found guilty of
the offence of discreditable conduct and was dismissed
from the Police Force.

The applicant enlisted in the Force in 1980 and at the
material time was stationed at Lycavitos Police Station,
Nicosia. On 14th April, 1984 he was tried by the Discipli-
nary Board on two counts for offences against discipline.
He was acquitted on count (2) for insufficiency of evidence
and was found guilty on count (1) and he was dismissed
from the Force, '

The charge on count (1) was one of discreditable con-
duct contrary to regulation 7(1) and regulation 18 (1) (b)
of the Police (Discipline) Regulations, 1958-1983. The
particulars were that whilst he was married acted in a
disorderly manner prejudicial to discipline which was rea-
sonably likely to bring discredit on the reputation of the
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Force, i.e. he had sexual relations with various women and
on some occasions with the knowledge of his wife.

The decision of the Presiding Officer was confirmed
by the Divisional Police Superintendent of Nicosia town
and the applicant appealed to the Commander of Police
pursuant to the provisions of regulation 20 of the said
regulations. The Commander of Police referred the matter
to the Deputy Commander of Police who heard the appeal
on 4th September, 1984 and on 26th February, 1985, de-
livered his judgment by which the appeal was dismissed.

I do not propose to set out all the legal grounds on
which the decision is attacked because counsel applied to
the Court to hear and determine a preliminary point of
law, i.e. whether the Police (Discipline) Regulations, 1958-
1983 by virtue of which the applicant was tried, are void
and of no legal effect. If they are void they dispose of
the recourse altogether and it is not necessary to decide
the other legal grounds.

Counsel for the applicant submitted that the regulations
under which the applicant was tried disciplinarily are void
Jbecause they were not laid before the House of Represen-
tatives prior to their publication in the Official Gazette of
the Republic in accordance with the procedure laid down
by s. 13(4) of the Police Law, Cap. 285, as amended by
law No. 29/66. He further argued that any regulations
concerning dismissal of any member of the Force are ul-
tra vires as they were made under s. 10 of the law where-
as they should have been made under s. 13,

Counsel for the respondents contended that it is s. 10
of the law and the regulations made thereunder that are
applicable in the case in hand. He argued that s. 10 of
the law deals specifically, inter alia, with offences apainst
discipline and disciplinary procedure and consequently the
regulations made under s. 10 are applicable. As such they
need not be laid before the House of Representatives before
publication in the Official Gazette of the ‘Republic.

Further, he went on to say that the meaning of the word
“discharge”, referred to in s. 13 of the law, has nothing
to do with the meaning of the word “dismissal” referred
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to in s. 10(3)(i) as a result of disciplinary proceedings.

It is pertinent, at this stage, to point out that s. 10, as
amended by law 21/64, delegated to the Council of Mi-
nisters general power to make regulations for the good
order, administration and government of the Force on the
advice of the Commander of the Police. Subsection 2 (e)
gave specific power to the Council of Ministers to make re-
gulations for disciplinary offences.

. Section 13 (3), as amended by law No. 29/66 provided
that conditions of appointment, enlistment, promotion,
service and discharge (andAucic), are to be provided for
in regulations made by the Council of Ministers and laid
before the House of Representatives. If, after the lapse of
fifteen days the House by decision doe$ not amend or
revoke the regulations in toto or in part, then, they are
published in the Official Gazette of the Republic and come
into operation. In case they are amended they are published
in the Official Gazette of the Republic as amended by the
House.

I propose, at this stage, to set out the amendment of
s. 13 of the Police Force by Law No. 29/66:-

«(2) O Apxnvoc, Tn Eykpicer vou Ynoupyol, BiopiZel,
KQTATAooe!, npodyel kai anoAlsr nGvra Ta péAn e
Auvbpewe péxpr xar ovuneplhapbavopévou Tou Apyie-
niBewpnTou. )

{3) O dpo SiopiopoU, katardEewc, npoaywyhc, u-
nnpeciac ka1 anoAloewe peAwv  Tne Auvapewe npo-
6A&novrar und Kavovigpiv yevoptviy und Ttou Ynoup-
yiko0 ZupBouliou enl tn Bdosr tou napdvroc apBpou
kot dnupooieucpdvwv gic Ty enionpov  epnpepiba Tnc
Anpoxpariac:

Noeirar 6T péxpr Tne exddocwc Twv EV Tw NApov-
1 ebapiw npoBAcnopévwy Kavovigpudv or ‘kara Tnv n-
pepopnviav evaplewc 1ox0oc Tou napévroc Népou ev
1oxUT Kavoviopol ke lMevikol AiaréEeic 8a eEakolouBi-
owaoiv epappoldpevol.

(4) Kavoviopoi exBibouevor eni Tn 6doel Tou napév-
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toc apBpou karariBevrar €i1c v BoulAfv Twv AvTrinpo-
ownwv. Eav petd ndpobov dekanévre nuepiv and Tng
Toialtne karaBéoewe, n BouM) Twv Avrminpoownwv O
amopdoewe authAc Bev  Tpononojon | akupwan Touc
oUTw KavareBévrac Kavoviguoue ev 6Aw f ev péps
T6Te olTor Quéowc WETA TNV napodov Tne dvw npobe-
ouioc Snuooigtovial &V T sniofhpw eenuepid e An-
pokpariac xkar TiBevran ev 1oxUT and Tnc To'adTne &n-
pocieloewe. Ev nepinTwoer TPOnonomjoEwe TOUTWV £V
OAw A ev yéper und Tne BouMc Twv AvTinpoownwy ou-
TO! dnuUoorEllovTal gv T EMICAPW E@nuepidl Tne Anuo-
kparicc we fbehov outw Tpononoin®i un' authc ko Ti-
fBevrar ev 1001 and Tnc ToiolTnc SnUOCIEJOEWCs,

The English translation is as follows:-

(“(2) The Commander, with the approval of the
Minister, appoints, enlists, promotes and discharges all
the members of the Force up to and including Chief
Inspector.

(3) The conditions of appointment, enlistment, pro-
motion, service and discharge of members of the Force
shall be in accordance with the provisions of the Re-
gulations to be made by the Council of Ministers
under this Law and published in the official Gazette
of the Republic:

Provided that until the making of the regulations
provided for in this section, the regulations and ge-
neral orders in force on the day of the coming into
force of this Law will continue to be applicable.

(4) Regulations issued under this section are depo-
sited with the House of Representatives. If after the
lapse of fifteen days from such deposition, the House
of Representatives by its decision does not amend or
cancel the so "deposited regulations in whole or in
part then the regulations immediately after the lapse
of the above time limit are published in the official
Gazette of the Republic and take effect as from such
publications. In the case of their amendment in whole
or in part by the House of Representatives they are
published in the official Gazette of the Republic as
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they' might be amended by the House and they take
effect from such publication™).

The validity of the Police regulations made under s. 10
was challenged in connection with the promotion of police
officers to the rank of Chief Inspector made under the
Police (Promotion) (Amendment) Regulations, 1983 in
the case of Efstathios Lefkatis and Others v. The Republic
of Cyprus etc., (1985) 3 C.L.R. 1372 decided by Styliani-
des, J., who held that s. 10 of the Police Law, Cap. 285
(as amended by Law 21/64) pro tanto was repealed by s.
13 (3) and (4) as substituted by Law 29/66 and the failure
to lay the regulations before the House of Representatives
rendered them void and non-existent and the sub judice pro-
motions which were made under the said regulations were
declared as null and void and as such were annulled.

The present case raises the same legal point but concemns
disciplinary proceedings and not promotions and with due
respect I adopt the conclusions and reasoning reached by
my brother Judge Stylianides, in the above-mentioned case
of Lefkatis.

I am of the view that the provisions of s. 13(3) and
(4) relating to the delegation of power to the Council of
Ministers for making regulations are contrary to the pro-
visions of s. 10. The two provisions cannot be reconciled
as the one is incompatible and inconsistent with the other.
To my mind it should be absurd to construe the statute as
providing two methods of making regulations in the same
matter, viz. (andAuoic) (dismissal):- One with the advice
of the Commander of the Police without such regulations
being laid before the House of Representatives, and the
other without the necessity of the advice of the Commander
of the Police but with the requirement of laying them be-
fore the House of Representatives and leaving the option
to the Council of Ministers to exercise either of those
powers.

Bearixfg in mind the wording in the latter enactment,
there is no room for any other construction than that the
Legislature intended to repeal the regulations with regard
to “andiuaic” given to the Council of Ministers under s.
10. Consequently, s. 10, both in the general provision and
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the specific provision thereof, has to be read as pro tanto
repealed by subsections (3) and (4) of s. 13 as substituted
by Law 29/66.

In my judgment s. 10 was repealed by implication in
so far as it related to disciplinary proceedings by Law No.
29/66 which repealed and substituted s. 13(2) and (3)
and made specific provision for the issue of regulations,
which shall be laid before the House of Representatives for
the ultimate control by the Legislature before they are
issued and published. Any regulations which do not conform
to the enabling Law in form and in substance and in the
way they were made and issued are void and non-existent.

In order to make a statutory instrument valid it is ne-
cessary that all the stages provided by the enabling enact-
ment should be gone through, namely, the making, the
laying before Parliament and their publication. In the
present case the procedure laid down by s. 13 as amended
by Law 29/66 has not been followed- and the regulations
on which the applicant was disciplinarily tried are void
and non-existent. There has been substantial amendment of
the Police (Discipline) Regulations after the enactment of
Law 29/66.

For the above reasons the recourse succeeds and the
dismissal of the applicant from the Force is set aside.

Let there be no order as to costs.

Sub judice decision annulied.
No order as to costs.
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