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1985 November 15

[STYLIANIDES, 1.}

IN THE MATTER GF ARTICLE [46
OF THE CONSTITUTION.

RENA E. PANAYIOTOPOULOU-TOUMAZI,

Applicant,

THE MUNICIPAL COMMITTEE OF NICOSIA.

Respondents.

(Case No. 580/84).

Legitimate interest—Failure to reply within the tiwme limired

by Article 29 of the Constitution—If applicant proceeds s
with the substance of the matter and if he does not suffer
by reason of such failure a detriiment. which if the omission

5 to reply is annulled under Article 146.4 of the Constitu-
tion, would entitled him to relief under Article 146.6, he
does not continue to possess a legitimate interest as re-
gards the omission to reply—If applicant has suffered such
a detriment, he doés possess a legitimate interest to pursue

10 the recourse against the omission of the authority to reply
to him.

Time within which fto file a recourse—QOmissipin—Distinction
between a non-continuing and a continuing omission—
Application for a building permit—The omission to replv

15 to such an application is of a continuing nature—There-
fore, this recourse, which was filed 22 months after the
application for the building permit was submitted to the
respondents, is not out of time.

Constitutional Law—Articles 29 and. 146.1, 146.2, [146.5.
20 146 4 and 146.6 of the Constitution.

On 14.1.83 the applicant submitted to the respondents,
as the competent authority, an application for a building

2405



Paneyiotopoulou-Toumazi v. Nicosia Mty {1985)

permit on plot 202 in Nicosta. No reply was given to the
applicant for almost 22 months and on [.11.84 the appli-
cant filed this recourse impugning both the omission of
the respondents o determine the application (Prayer A
in the Recourse) and the omission of the respondents to
issue the building permit applied for (Prayer B in the
Recourse.).

By their opposition the respondents raised the following
preliminary objections, namely: (a) Since the applicant
proceeded in respect of the substance of the matter for
which a reply had been sought and since she has not suf-
fered any detriment by respondents’ failure to reply to her
application. the applicant does not possess a legilimate in-
terest as regards the omission in Prayer A of the recourse,
(b) that since there was no decision existing at the time of
the recourse refusing the applicants application, the Court
cannot grant the relief claimed in Prayer B of the recourse
and (c) that the recourse is out of time.

It should be noted that on 7.12.84 a notice for the
compulsory acquisition of plot 202 was published in the
official Gazette. Counsel for the applicant admitted that
due to the omission to issue the permit applied for and/or
to reply to the applicant, the applican! has suffered ma-
terial detriment.

The objections hercinabove referred to were heard as
preliminary points of law.

Held, dismissing the preliminary objections:

(1) Article 29 of the Constitution embodies the right of
the citizen to refer to the authorities. The authority, if the
matter is within its competence. should decide the matter
and communicate a duly reasoned decision within a period
not exceeding 30 days to the person addressing the written
request to the authority. A person aggrieved by the failure
to furnish him with a reply as aforesaid has a right of re-
course to a competent Court. If the authority, which fails
to reply, is one of those referred to in .Article 146.1 of
the Constitution, then this Court is the competent Court.

(2) Where a person, who has not received a reply as
provided by Article 29 of the Constitution, proceeds under

2406

10

20

25

30

35



10

15

20

25

30

3 CLR. Panayiotopoufou-Toumazi v. Nicosia Mty

Article 146 in respect of the substance of the matter for
which a reply has been sought, such person does not coam-
tinue to have a legitimate interest as regards the fadlure to
reply unless by reason of such failure such person suffered
some material detriment which would entitle him to relief
under Arsticle 146.6 of the Constitytion. The wording of
the relief sought is not material as it is upon the Court
to determine the relief to be granted. An applicant who -
complains of an omission is entitled to the relief provided
for in Article 146.4 (c) of the Constilution.

In view of the above the first ¢wo preliminary objections
have to be dismissed.

(3) As the omission to determine the applicant’s applica-
tion for a building permit was a continping one, this re-
course is not out of time.

Order accordingly.

Cages referred to:

Kyriakides v. The Republic, 1 RS.C.LC. 66;
Lambrou v. The Republic (1969) 3 C.LR. 497;
Republic v. Nishiotou (1985} 3 C.L.R. 1335;
Cullen v. The Republic (1974) 3 C.LR. 101;
Moran v. The Republic, | RS.C.C. 10:

Marcouilides v. The Greek Communal Chamber, 4
RSCC 7;

Mourtouvanis and Sons Ltd._v. The Repubdlic (1965} 3
C.L.R. 108;

Moustafa v. The Republic, 1 R.S.C.C. 44;
Papasavva v. The Republic (1973) 3 CL.R. 467.

Recourse against the omission of the respondents to de-
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termine applicant’s application whereby she applied for
building permit on her property at Nicosia.

A. Skordis, for the applicant.
A. Indianos, for the respondents,

Cur. adv. vult.

STYLIANIDES ], read the following judgment. The appli-

cant by this recourse seeks:-

«(A) AnAwowv 6Ti n nopdiewyic tou ka® ou va eni-
AngbBry n/kar anogagion eni TAC QITROSWE TG QITNTPI-
ac nuepounviac 14.1.1983 Ap. 13/83 &w Tnc onoiac
aoTn aiteitar @delav oikodopnc eni Tou TEpayiou  ap.
202 &/Zx. XXI/45.6.11. Zopnheypa «C» i Agukwoi-
av, evtoc Tne apuodidtnroc Tou ka® ou, xai/fi 6nwe
yvworonoifon, deoviwe nmioAoynuévnv, Tnv ToialTnv
andPagiv Tou NPOC TV QITATPIAY, eival Gkupoc, napd-
VOLOC XOI EGTEPNEVR navrac anoteléouatog

(B) Afhwawv 671 n napéheyic Tou kad ou va ex-
owon abdelav oKODOYAC OupEWvVWE TN QITACEL TNC Qi
™TTpiac nuepopnviac 14.1.83 avwrépw, sivar  dakupoc
kai napdvopoc kal £0TeEpnpévr navToc anoteAéoparoc
kaify SdAwov ént nav 4t napelMye8n Béov Gnwe  Bie-
vepynln undé Tnc apupodiac apxAce.

( “(a) Declaration that the omission of the respon-
dents to determine the application of the applicant
dated 14.1.83 No. 13/83 whereby she applied for a
building permit for Plot No. 202, Sheet/Plan XXI/
45.6.11, Block “C” in Nicosia, within their compe-
tence, and/or to communicate a duly reasoned deci-
sion to the applicant, is null and void, unlawful and
of no effect whatsoever.

(b) Declaration that the omission of the respondents
to issue a building permit in accordance with the ap-
plication of the applicant dated 14.1.83 hereinabove
is void, unlawful and of no effect whatsocever and/or
declaration that whatever has been omitted should
have been performed by the appropriate authority™.
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The respondents in the opposition raised the following
preliminary objections:-

“1. {a) Prayer (A) of the application must be dis-
missed on the ground that since the applicant has not
received any reply and since there is no evidence show-
ing that she has suffered any material detriment as a
result of the failure itself and since she has proceeded
in respect of the substance of the matter for which a
reply had been sought, she has not any existing legi-
timate interest and/or she is not entitled to a distinct
and separate decision and/or relief of the Court on
the above issue.

(b) Prayer (B) of the application must also be dis-
missed on the ground that since there was no decision
existing at the time of the recourse refusing the appli-
cation for the issue of n building permit, the Court
caninot grant the relief claimed therein.

2. The present recourse was filed out of time, i.e.
contrary to Article 146.3 of the Constitution, as it
was not filed within 75 days from the datz that the
alleged omission came to the knowledge of the appli-
cant”.

On the application of both counsel the Court directed
to dispose the aforesaid as preliminary points of law.

The applicant is the owner of a building site shown on
the D.L.O. map as Plot 202, Sheet/Plan~ XXI/45.6.11,
Block “C”, in Nicosia. The respondents are the appropriate
authority. under ‘the Streets & Buildings Regulation Law,
for the issue of building permits.

On 14.1.83 the applicant submitted to the respondents
an application for a building permit attaching thereto all
drawings and other documents required under the law and
the regulations. No reply was given to the applicant for
almost 22 long months and on 1.11.84 the applicant filed
this recourse,

On 7.12.84 a notice of compulsory acquisition of the
aforesaid building site was published in the Official Gazette
of the Republic under Notificaton No. 20185.
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Counsel for the respondents admitted in the course of
the hearing that the applicant, due to the omission of the
respondents to issue the building permit applied for and/or
to reply within 30 days and/or at all, has suffered material
detriment, including, inter alia, fees and expenses for the
preparation and submission of architectural drawings, in-
crease of the cost of construction of the proposed building
from 14.1.83 until today, loss of the free use and/or use
and development of the building site; the value of the
building site was adversely affected; the machinery for the
deprivation of her property by compulsory acquisition was
set in motion, as the respondents’ delay and omission was
deliberate in order to achieve the acquisition of this pro-

perty.

Article 29 of the Constitution reads as follows:-

“1. Every person has the right individually or jointly
with others to address written requests or complaints
to any competent public authority and to have them
attended to and decided expeditiously; an immediate
notice of any such decision taken duly reasoned shall
be given to the person making the request or com-
plaint and in any event within a period not exceeding
thirty days.

2. Where any interested person is aggrieved by any
such decision or where no such decision is notified to
such person within the period specified in paragraph
1 of this Article, such person may have recourse to
a competent Court in the matter of such request or
complaint”,

This embodies the right of the citizen to refer to the
authorities. The authority, if the matter is with its compe-
tence, has an obligation, under the Constitution, to attend
to the matter, decide expeditiously and communicate a duly
reasoned decision within a period not exceeding 30 days
to the person addressing the written request to the au-
thority.

Paragraph 2 of Article 29 gives, inter alia, an aggrieved
person a right of recourse to a competent Court in respect
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3 C.LR. Panayiotopoulou-Toumazi v, Nicosia M'ty Styliapides J.

of the failure to furnish him with a reply in accordance
with paragraph 1 of such Article. It is clear that, where the
competent public authority, which has failed to reply as
above, is one of those referred to in paragraph 1 of Ar-
ticle 146, then this Court is the competent Court in ques-
tion and proceedings lie before it under Article 146 in
respect of such failure itself to reply—(Kyriakides v. The
Republic, 1 RS.C.C. 66, 77, Andreas Lambrou v. The
Republic, {1969) 3 C.LR. 497; Republic v. Nishiotou,
(1985) 3 C.L.R. 1335, 1347).

It is common ground that the respondents are the com-
petent authority for the issue of building permits and that
a decision whether or not to issue a building permit is a
decision which can be the subject-matter of a recourse
under Article 146.1 of the Constitution. Where, however,
a person who has not received a reply as provided under
Article 29, has proceeded under Article 146 in respect of
the substance of the matter for which a reply had been
sought, then it cannot he said that such a person continues
any longer to have “any existing legitimate interest”, as
provided by paragraph 2 of Article 146, unless as a result
of such failure itself he has suffered some material detri-
ment which would entitle him to a claim for relief under
paragraph 6 of Article 146 after obtaining a judgment of
this Court under paragraph 4 of the same Article—(Kyria-
kides case (supra) and subsequent caselaw. including Fnez
Cullen v. The Republic, (1974) 3 C.L.R. 101).

In the present case the respondents 'had a duty to deal
with and decide expeditiously on the application of the
applicant. Instead -of doing so, they started consultations
with Government departments on whether it was advisable
to construct a road on the building site of the applicant
and/or to compulsorily acquire it.

It is common ground that this omission resulted in ma-
terial detriment to the applicant. The applicant by praying
relief (b) in respect of the substance of the matter, for which
the reply had been sought, in the light of the foregoing
continues to have an existing legitimate interest. Therefore,
she is not precluded from applying for relief for the wrong-
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ful omission under Article 29 and for thc substance of
the matter.

The wording of the relief. as sought, is not matertal and
it is upon the Court at the final stage of this recourse tn
determine the relief to be granted to the applicant. An
applicant who complains for omission is entitled to the
relief provided for in Ariicle 146.4 (c) that reads:-

“4, Upon such a recourse the Court may, by iis
decision -

(@
(b)

(¢) declare that such cmission, either in whole or
in part, ought not to have been made and
that whatever has been omitied should have
been performed”.

In view of the aforesaid, the objections taken under pa-
ragraphs 1 (a) and (b} of the opposition fail as the applicant,
in the circumstances of this case, was entitled to  claim re-
lief by recourse both against the omission under Article 29
and on the substance of the matter.

The last objection is based on paragraph 3 of Article
146 of the Constitution which reads as follows:-

“3. Such a recourse shall be made within seventy-
ftve days of the date when ihe decision or act was
published or, if not published and in the case of an
omission, when it came to the knowledge of thc per-
son making the recourse”.

The period of time provided for in the said paragraph
is mandatory and has to be given effect to in the public
interest in all cases—({John Moran v. The Republic, 1
RS.C.C. 10; Joyce Marcoullides v. The Grrek Communal
Chamber, 4 RS5.C.C. 7, 10; Mourtouvanis & Sons Lid. v.
The Republic, (1965) 3 CL.R. 108).

We are not concerned about “decision” or “act” but only
with “omission”. A distinction must be made tetween a
non-continuing omission (e.g. the failure of a competent
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authority to issue a permit in respect of something fto Dbe
done on a particular date) and an omission which is of a
continuing nature—{Hassan Mustaja v. The Republic, 1
R.S.C C. 44, 47, Lefki Papasavra v.The Republic, (1973)

3 CLR. 467).

1 have given this issue careful consideration and I am
of the cpinion ihat. inasmuch as the nature of the com-
plaint in respact of which this recourse has been made s
an omission to determine an application for a building per-
mit and such omission was still continuing on the date on
which this recourse was filed, the matter should be re-
garded as a continuing omission for the purposes of pa-
ragraph 3 of Article 146 of the Constitution and T hold
that this recourse is not out of time,

in the light of the above the objections raised in  para-
grephs 1(a) and {b} and 2 of the opposition fail.

The case ia fived for hearing of the remaining issues.

Order occordingiy.
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