{1985)
25 Oxrtw6piov, 1985

[TPIANTAGYAAIAHE, Mp., MAAAXTOZ, XABBIAHE,
AQPHE, TTYAIANIAHE, THKHE, KOYPPHE, Afovail

Meraku MPOEAPQY THX AHMOKPATIAZ,
AirnT,
v.
BOYAHZ TON ANTIMPOZQMNON,
Kaf® v n Airnon.
{Avagpopa Ap. 11/85).

Zuwayparmb Aixaio— Zovrayua, "ApBpa 40, 431, 44 xa
179 —Nponriputn npompmv ﬂpoeﬁpmmv sMovmv—Asv
npoBAénerar andé To ‘ApBpo 441 Tou ZuvThyparoc—
I’ autd a1 o enidikoc vopoc avmBaiver npoc To Gpbpo
autdo—To Oikaio Tne avbykne Bev obZer Tov vouo—
Moyl o vépoc autée BeEv ywnioBnke oav TponunNOINTH
xée Tou dpBpou 44.1 nou bev anorehei Bepchddn npd-
vola Tou Zuvrdypdaroc.

Z1ic 26 louAiou 1985 o Mpdedpoc Tnc Anpoxkpariac
Karaxwpnoe, duvaper Tou ApBpou 140 Ttou Zuvthypo-
Toc, mMv napoldoa Avagopd oTo AvTtaro Aikaotipio
yia Mvwpdreuon katd nbéoov ot Biardieic Twy GpBpwv
3. 4, 5 ka1 6 Tov nepi e Kar' Avdyxknv MpoxrpuEne
MNpowpne Exioyic Mpoédpou Tac Anuokpartiac (Eib-
koU) Nouyou 1985, 6nwe avagépovrar ovo [lapapmn-
pa 1 Tnc Avagopace eupiokovrol oe avriBeon 1 elvan
acUupwvee «pe Tic diardEeic Twv “ApBpwv 40, 431
kar 43.3, 44 ka1 179 toyv Zuvrlyparocs. (T keipevo
Tou und kpion vopou Bnpomelerar one oghidec 2207-
2208).

Anogagiobnke andé Touc k.k. TplravraguAlidn,
MNp. ka1 Maohaxrd, ZaB6idbn, Awpn kar  ZTuhiavi-
5n, Awaoréc 6om: (1) H katd vo Gpbpo 43.1 vou Tuvtd-
yuaroc nevraemic Bnreio tou  MNpoéBpou  SiakdnTeTon
npiv TNV eknvofj Tne pévov v To AeiToUpynua napapei-
vel xwpic gopéa yiu onoiodhnote Abyo and exsivour
nou avagépovral 010 dpfpo 441 Tou Zuvrhyparoc,

* An English tranglation of the decision appears at pp. 2213-2223 post,

2202



10

15

20

35

3 C.LR. Pres. of Republic v. House of R/ntatives

(2) "Avkal 6tav o Mpdedpoc Tne AnuokpaTtiac no-
parteital ond 1o ofiwpo Tou [&pBpo 44.1 [B) ) pnopei
va Bfoel unown@ioTNTA yia ehavekAoyh TOu KAatd Tnv
avanAnpwyorikh exhoyf Tou dapBpou 44.4, v TFolTOIC
To GpBpo 441 Bev npoBAéner tTov npowfpuln and Tov
Npoedpo Tne Anpoxpotioc npowpnc  exhoyne  Npoé-
opou Anpokpariac, ko yI' autd o gnidikoc vopoc nou
npoBAéner yio Tétoia npoxnpuEn Bpiokerar oe ovribe-
on pe 10 GpbBpo 44.1,

(3) O vopoc autde Bev  upnopei va  SikatoAoynBei
andé To Sikaio Tne avaykne yiati dev OconioBnke ocav
TpononoNTikGe Tou GpBpou 44.1, nou Bev anoteAsi Be-
uehddn npdvola Tou Zuvrayuaroc.

And rov k. MikA, Afom, ouppwvolvroc pe autdv Kai
Tou K. KoUppn, Afcrrr'l (1) To npooipio Tou enidikou
vouou avayvwpi¢er 6T n Alon nou embiker o vépoc
gurdc Bev elvar oupgewvn pe To Zuvraypa.

(2) Aumi n Sianiorwon eivar owory yiati To Gpfpo
44 opifer ekavrhnmkd Tic npoilinoBéceic yia Bievipyeia
avarminpwparikie exkioyric. O Bcopde Twv npduwpwv
exkhoywv 6nwe Beonidetan andé Tov eniBike vopo npoo-
Kpouei aro apbpo 44.1.

(3) H yhAgion Tou vbpou Dev  Bikaiohoyeitar oUTE
oav YETpo avayknc, yiari n npayudrwon Twv oioywv
Tou sivar buvamy péoa ora ouvrayporiké nhoioio, o-
gou 6 MMpoedpoc Tne Anuokpartiac pNopei va npokalé-
gel T Digvépyela exioyAc npiv and tn MEn e On-
teiac Tou unoBdMhovroc ypanti napaitnon. 'H napai-
mon Sev elvon kAupo yia Ty Siexbiknon mc avanin-
pwpankic ekAoyhc nou axoiouBei. To dpBpo 40 epap-
pbZerar kar enl ovanAnpwparikic exioyne.

(4) H Bgonion Tou vépou cnoBAéner e eppnveia
twv diatdfswv Tou Zuvrdyuaroc yia avanAnpwpaTtiki
exkhoyry MpoéBpou ka1 unoBoArl unownpiémrac o aum.
H eppnveia dpwe Tou ZuvTAyuaTtoC aviKeEl kar ano-
kAgloTikéThTa OtV appedidtnTa Twv  Amaotnpiwy.

(5) Tio Touc Mo ndvw Adyouc o enidikoc vépoc €p-
XeTal ag avrifeon pe Ta Gpbpo 44.1, 2, 3, 4 xan 179 Tou
ZuvTayparoc.

Mapatnphoeic Mk Aot yia Tnv npoonAwon oTo
Tavrayua: O oeBaopbe oro Zuvrayuc Bev embBdaAie-
Tl wévo and To dpbpo 179 nou to kabiotd rov unép-
taro vépo tne MoAeiac aAkd ka1 ané mc Tpoyixec
npaypanikétnree e Koinpou kai Bicitepa Touq  Kiv-
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Suvouc nou anelAolv TRV KPATIKR Tne undoartaon. H
aveEaprnoio Tne Kinpou Bcpshibverar oto Zuvraypa.
KaBe napékkhion and mic npévoiec Tou glaoBevide
v Baon Tou Kunpiaxkol kpdrouc.

FvwpaTteuon we avwTEpw.

ANopAaoEic avagepOPEVEC OTNV aNGHQOT:

Npdedpoc tnc Anpokparviac v. Boulic Twv AvTinpo-
ganwyv (1985) 3 AAA 1429

Npoedpoc vnc Anpoxpaticc v. BouMjc Twv Avminpo-
oonwv (1985) 3 AAA 1501

Diagoras Development Ltd. v. EfwvikAic Tpanedae Ttnc
EAAadoc (Ba dnuooisuBel orov npwTa  TOWO TWV
Anogpdoswv Tou Avwrarou Aikactnpiou 1985).

Avagopd.

Avagopa and tov Npdedpo Tnc Anuokpartiac oro Ava-
Tato Aikaoripio yio yvwpdreuon kard ndéoov o1 SiataEeig
Twv "Apbpwv 3, 4, 5 kai 6 Tou Mepi ™c Kar' Avdyknv
MpoxnApuEne Mpowpne ErkAoyhc MNpogdpou tTne Anuoxkpatiog
(Eidikod) Népou Tou 1985 eupiokovtal oe avTiBeon f eivan
aoUp@wvec pe Tic diatdEeic Ttwv ‘ApBpwv 40, 431 Kkai
433, 44 ka1 179 Tou ZuvTayuartoc.

A. Aoukdidne, BonBéc levikée EloayyeAtac Tnc An-
yokpariac kar P. FaBpinAidne, Avatepoc Aiknyd-
poc Tnc Anuokpartiac, Sia rov MMpoedpo e An-
upoxpariac.

A. Mapkidnc kai A. XpuoounAdc, yia T BouAR Twv
AvTinpoownwy.

Cur. adv. vull.

TPIANTAOYAAIAHZ Np. avéyvwoe TV yvwuareuon Tou
Aikaornpiou: ZTic 26 louriou 1985 o Mpoedpoc Tne Anpo-
Kpariac karaxuwenae, Suvduysr tou "ApBpou 140 Tou Zuv-
Tayparoc, v nopoldga Avagopd cto Avitare Awaotipio
yio Mvapdreuon koté ndoov o Biardleic Twv &pBpuv 3, 4,
5 kar 6 Tou nepl Tne Kar' Avayknv MpokhApuEne Mpdwpne
Exhoyhic Mpotdpou mc Anpoxpatiac (Eidikod) Néuou vou
1985, 6nwe avagépovrai oto Mapdptnua 1 e Avagopdc,
eupiokovtal oe avriBeon A eival agDppwves =pe Tic Siata-
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feic Twv “ApBpwv 40, 43.1 ko 43.3, 44 kal 179 TOU Zuyv-
Taypatocs, ' )

QO npoavagepBeic Népoc yngiomnke ané T BouAhy Twv
Avrinpoownuwy oric 11 loukiou 1985 (To kelpevo iou No-
MOU EMOUVANTETM).

Zric 12 lgudiou 1885 n Bouli rwv Avrinpoownwv ang-
orelde Tov ev Adyw Néupo ortov Mpdebpo e Anupoxpariac
o onofoc npiv Tov ekBwoel, duvaper Tou “ApBpou 52° Tou
ZuvTayparoc, Karaxwpnoe TRV napovga Avagopdh.

To Avwraro Akaoripio omic 18 kar 19 ZenreuBpiou 1885
akouoe, péow Twv cuvnyopwv Touc, Tic anoyeic Tou [lpoé-
dpouv e Anpoxkpartiag kai e Boulie Twv Avminpoow-
nwv, ouppwva pe 1o ‘ApBpo 140.2 Tou Zuvraypatoc.

To Avurato Awaompio epelvnoe 1o Bfpa nou Tibnke
umd v kplon Tou Kai i opdguwvn Mvoudreuon ™o mAsio-
ynelac Twv Medv Tou {M. TpiavragulAidn, . MaAaxrol,
A. Zaf6idn, A. Adpn kai A, ZTuAiavidn} elvar n  aké-
Aoubin

1. To "ApBpo 43.1 tou ZTuvTtdypatoc npovoei oT n Bn-
Teia Tou Mpogbpou e Anuokpariac givar nevraeTic,

2. H Bnreia Tou MNpotdpou Tnc Anpokpariac diakonvteTan
npwv Tnv exknvonl Tnc nevracTolc DIOpKENGC TR povo oy
10 AerroUpynua rou MMpotdpou Tnc Anuokpatiac nopapeiver
Xwpic opéa évexa owoudinote Twv Adywv nou avapépov-
Tar gvo "ApBpo 44.1 vou Zuvraypatoq, perall Twv onoiwv
nepidaufaverar kat n napaimaon Tou flpoédpou tne Anpo-
kpartiae olppwva pe v napaypape (B) Tou v Adyw
‘ApBpou 44.1.

" 3. "Avkal atav epuriveubouv pali to "ApBpo 44.1. xan 10
"ApBpo 40 Tou Zuvrayparoc npokinter 6T o Npdedpos
me Anpoxpartiac étav napaiteital Tou ofibpaTdéc Tou Katd
Thv Sidpkeia e Bnreiac rou BikaouTtar va Béoer unoyn.
@dTNTa yia enavekhoyd Tou we TNpoédpou Tne Anpoxpori-
ac katd Tnv avonAnpwpatikn exhoyn Mpogdpou ™e Ano-
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Triantafyllides P. Pres. of Republic v. House of R/ntstives {19885}

xkpatiac n onoia SiEvepyeitar evVTOC oapavTanévre nUEpPWV
cippuva ye 7o "ApBpo 444 vou Zuvrdyparoc, evrolro
Sev npoBAénerar and To  "ApBpo 44.1 TOU Zuvrayparoc
npoxfipuEn ond Tov Npdelpo o Anpokparicc npbwpnd
exhoyric Mpoédpou e Anpoxpariac.

4. Oc ex ToUTou 0 und xpion Nopoc o onoioc npoBAéne
on kard myv Sdpkeia e Bnreioc Tou o MNpdedpoc Tne An-
yokpariac Bivarm va npoknpUEer npdwpn exkroyd Mpoé-
dpou Tnc Anpokpatioc, kar kard ocuvéneia npovoei  nepi
Siakonfic e Buvauer tou “ApBpou 431 Ttou Zuvrdyuares
nevracTouc Onrefac Tou Mpoédpou tne Anpokpariac kotd
Tpéno o onoioc Bev npoBlénerar and to "ApGpe 441 Tou
Zuvrdyuaroc, euplokeral ge avriBeon xkar eival acvpgQuvoe
npoc To tv Adyw ‘ApDpo 44.1.

5. Aev sivar Be Suvard va SikaiodoynBei duvdauer Tou
«Arxaiou Tne Avaykncs n Béomon Tou und kpion Népou o
onoioc evw eupioxetal oe avtifeon ko givar golpguwvoc
npoc To "ApBpo 44.1 tou Zuvrdyuatoc Sev éxel Beomorei
we rponononTikOe Tou v Adyw ‘Apfpou 44.1 To onoio Sev
givar Bepeliddne npdvora Tou ZTuvTdyparoc.

6. Evoyer rwv avwtépw o und xplon Ndpoc, o onoioc
gxe1 Oeomigrel, xa1 npéner va xpifei, wc eviaia vopofeTikA
GidraEn, cupiokerar ohokAnpoc oe avriBeon  kai eival a-
oGppwvoc npdc To Zlvraypa Kat we €K rodTou civon av-
TiouvTayparikée we avrifetoc  kal aolupwvoc xai npoc
10 "ApBpo 179 Tou Zuvrayparoc.

H nopolico Mvwpdreuon xowvonoieiTal, coppuwva e 70O
"ApBpo 140.2 Tou Zuvrayparog, ovov lNpdedpo me Anpo-
xpariac ke ot Boukfi Twvy Avminpoownwyv.
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(«NOMOZ TNPONOQN T1A THN KAT A-
NAFKHN MPOKHPYIH MPOQPHI EKAO-
FTHZ NMPOEAPOQY THZ AHMOKPATIAZ

Eneidfi n sowtepikd kardoracn ot ouvlpm:
an  ye TNV Kpion ¢don nou Sitpxerd to Ku-
npiakd npdBinua dnuicupyolv To evlexdpevo
avaykne npoknpufnc npdwpne ekioyhc Mpoé-

Opou e Anpokpariac yia va unopeoer o Aadg

va' ekppdoel dueca Tn BéAnon Tou,

Kai eneidf n ékpubpn katdoraon nou eni-
kpatei oy Kinpo Adyw tne Toupkikhc eioBo-
Anc ko xatoxnc pépouc oumic kabiotolv abu-
varn Tnv Aueon avTIHETMMONR TNG EV Adyw i
BixAc avdykne pe oxeTikEc ouvraypanikéc dia-
Sikadiec,

Kai eneibfy kabigrarar avaykaio va AngBoiv
npoowpivé vopofemkd pétpa yia TV avmye-
Twrion M avaykne auThe,

"’ cutd n Bouhn twv Avrinpoownwv ynei-
Zei Ta akodAouba:

1. O nopav Népoc 8o avagéperol we o ne-
pi me Kar' Avayknv Mpoxkfpuine [Mpdéwpnc
Exhoviic Mpoédpou e Anpoxpariac (EiBikdc)
Nduoc Tou 1985.

2. X7vov napovra Nopo -

«Anuokpartia» onpaiver Tnv Kunpiaki An-
Hoxparia’

<exhoyti» onpoivel exAoyly Mpotdpou’
=£kpuBun kardoraon=» onuaivel v xarde

-gTO0n nou éxer SnuoupynBel guveneia NG
Toupkikfic' €108oAfic n onoia eEaxoiouBel va
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Npoeaiputn
npdwpne
exhoyiic.

Aixciwpa
TpotSpou
[ v

oty exhoy.

Onteig
vion
TipoiBipou.

Pres. of Republic v. House of R/ntatives {1985)

upioTaTal péxpic otou 10 Ynoupykd Zup-
Bo0M0, pe yvwortonoinon nou dnuoociedeTal
omv enionun Egnuepido  mc Anpoxpatiac,
opigel nuepopnvic MEne e  kardoiconc
aumc

«vopoc»> nepidauBaver onoladhnote vouo-
fBerikic @Uoswe Sidrabny

«Mpdedpoc» anuaiver tov Npodedpo e An-
yokpatiag
«npdwpn exhoyf» onuaiver Tnv npiv  ané
Tnv katd vépo AAEn tnc Bnreiac rou Mpoé-
Spou DievepyOoUuEVn EKAOYHR.

3. AveEdpmra ané mic biarafeic onooudd-
nove vopou, dapxolone The éxpuBune kard-
oraonc o karéywv 10 akiwpo Tou Npoédpou Tne
Anyoxparioc Suvaral, onotedfnote, va npokn-
paoosl npdwpn exdoyr, nov Ddievepyeital oe
npoBeopia un unepBaivouca Tic copdvra névre
uépec and Tnv nuepounvia npokhpuEnc Tne ex-
AoyAc.

4. O npoxnpugawv v ekAoyly Mpoebpou &u-
vartal va pPETAoXE! we unoPngloc oTnv Snako-
houBoloca TRv npoxApuEn exhovA.

5. O véoc Npocbpoc exAéyetal yia ™ N
exnvegoaoa nepiobo e Onreiac Tou angpyo-
uwevou MposSpou.

6. Ano Tnv nuepopnvia Tne npokrpulne Ko
HEXPL YOV EYKATAOTAONR TOu €kAEynoopévou
Mpoédpou, o MNpéedpoc Tnc BouAne Twv Avr-
npoownwv aokel Ta kabikovra Tou TlpoéSpou
e Angoxpariaes).
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NIKHZ A.: Nopbéio nou korakfyw oTo iBio cupnipacua
onwe kai Ta Aoind péEAn tou  Avotdtou  Amkaotnpiou  Kai
ENOPEVWE Ot OT agopd TO anotéAeopo, SniabhA Tnv avr-
ouvTayuaTIkOTATA, N andpaon Tou AvwTatou Aikaornpiou
eivar opogwvn, o Abyor yio Touc onoiouc XatoMjyw oTnv
andpaon auth Eival JIapopeTikei and exeivouc TG nNALIo-
yneiac. Tia 1o Adyo autd eipal unoxpewpévoc va amoho-
Yiow T yvoun uou o Esxwpiory andgacn onwe enBaMAe
To apbpo 30.2 Tou Zuvrayuaroc,

(1} Avmikeipevo Tne Avagopdc eival n ouvTaypanikdTn-
T Tou Nepi Kar’ Avayxkn Mpoknputewe Mpdwpne ExAoyhc
Mpoédpou ™ Anuoxpatiac (EilBikdéc Noupoc), 1985. Znrei-
Tai N yvwun tou Avwrtdrou Aikaormpiou xotd ndoo o npd-
voiec Tou Noépou autol npookpolouv OTIC NPOVOIEC Twv
GpBpwv 40, 43.1, 433, 44 kar 179 tou Zuvrdypatoc. Xvo
npoipio Tou vouou avayvwpiZetar 6T n AUon nou emdibke-
rar dev oupBiBaleTar pe touc Beopoic nou xabiepdver TO
Zovroyua yia Tnv exhoyly koy T diodixaola exhoyhe MNpo-
¢Bpou Tnc Anpokpotioc. B Bouhd Bikaiohoyei Tnv napéx-
xhon andé vo ZOvraypa pe ovoQopd ommv UQIOTAUEVR £0W-
TEPIKA KaTagTacn, Tnv kplown @daon nov ditpxerar To Ku-
npiakd npodBinpa xar Tniv aBuvapla  AMoyw Tne Expubunc
katdoraonc nou emkpatei and mv Toupkikhy €108oAy yio
v embiwkn ouvrayuatikwy AGoswv,

{2) H bdianiotwon 6m o Nouoc dev éxer  ouvTaypamkd
¢peioua  eivar opB. "Oy pévo Bev ouvdds: pe To Zivro-
yua aAlld o1 npdvolec Tou ouykpouovTal pE Tic pnréc Sia-
Takeic Tou apBpou 44 nou BiEnouv Tn dievépyeia exAoywv
npwv 1 AMEn Tne Bnreioc rou Mpoédpou. O Beopde nou er-
odyel o vioc vopoc yia Tnv apokfpuln npéwpwv npoedps-
KWV exkhoywv elvan Gyvwortoc oto Zdvrayua kai avtiBeroc
ME TIC npdévolec Tou. Zg nepinTwon xevwoewe e Béocwe
Tou MNpoédpou Tne Anpoxpartiac & pdvog Tpdnoc nAnphoe-
we Tne elvar n Bevépyeia avanAnpuwpaTikie exAoyhe onwe
kaBopiZe) ro 4pbpo 44.2.4 tou Zuvrdyparoc. To ZXivrayuo
Sev nopéyer bikaiwpa orov MNpdedbpo va npoxnplEer o iGioe
«npoéwpec npoeSpikéc exhoyic». “Onwe £Exw  uvnodelEm
oTnv ané@acn Wou oTic unoBioeic MpdeSpoc e Anuokpa-
viac v. BouMic Twv  Avrinpocwnwv—Avopopd 1/85(1)

() (1985) 3 A.A.A. 1420, 1439, 1448. BA. cnionc anégaon Tou Ar
xaor; x. KoUppn omv iBia Avagopd oo. 1444, 1485.
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ka {lpéebpoc Tnc Anuokporiac v. Boulic Twv AvTinpoow-
nwv—llpoopuyn 431/85(2) to GpbBpo 44 opiler eEavTAnTikd
TIC npoiinoBZgeic yia Tt dlevépyeid QvanAnpwparikic ekAo-
yAc énwe kar Tn Siadikacia kar xpovo diekaywyrne wnc. H
npwTn nopdypagpoc Tou Aapbpou 44 npoodiopilel enakpiBhic
noTe vo afiwpa Tou MNpoédpou e Anuokpatioc napopdves
dveu gopfwec. Xiugwva pe tnv napaypago 1{8)} Tou ap-
Bpou 44 n Bton Tou Mpoédpou xevolTar dtav o Tpéedpos
unoBarier eyypdgpwe Tnv nopaitnon Tou. Trnv nepinTwon
aur] avolopBaver kabrikovra Mpoébpou tne Anpokpartiac
o Npdedpoc e Bourde Twv Avmnpoodwnwv péxpr The ava-
Seifewe véou Mpoddpou Tne Anpokporice pe ovonAnpwpo-
Tk exhoyil nou npéner va BicfayBei e ypovikd &idornua
45 nuepwv - dpbpo 44.2 kai 4. To Bikoiwpa Tou [Mpoédpou
va napaitn@ei npiv and m AqEn tne Bnveiac Tou eival ane-
p1dploTo Kai Sgv undkeital o kavéva EAeyxo.

Enopéviwe o uné kpion vopoc eivar avriBeroc ko acUy-
gwvoc pe Tic Siatdleic Tou GpBpou 44  eneidl o Oeopde
Twv npdwpwv npocdpikdv exAoywv Snwe Begniderar  oTo
vouo auré npookpoler oric npoavagepBeioec SaraEeic Tou
apBpou 44 ka1 givarl avribetoc kKO1 ACUUPWVOC ME QUTEC

(3) H ynepron Tou vopou dev dikaiohoyeitar oUre  oav
pETpo avaykne. H avaykn nou o vépoc embioker va Gepo-
netoel e THV Eicaywyn vou Beopod Twv npdwpuwyv npochpr
Kwyv gkhoydv eivai otnv npayuamkoeTnTa avindapkrn  yiari
To i6to To ZiOvrayuo nepigxel Asnroucpeic SrardEeic yia T
Sievépyelo skioydv npiv 11 AREn Tac nevraetole Onreioc
Tou Mpoédpou. O oréxol nou emdibkel o vopoc va eniTo-
Xel pnopel va emveuxBolv pE TIC UQIOTAUEVEC OuvTaypari-
xéc Jiadikaoiea.

O1 ordxo Tou Noépou Snwe ouvdyerai and Tic nNpoHvOIEC
Twv GpBpuwv 3, 4, 5 ka1 6 givar: (1) H napoxy dikarbpo-
To¢ otov [lpdeSpo yia npokApuEn nPoedpIKWY  CKAOYWV.
(2) H napoxny Sikaidparoc orov  napartolusvo Tpdedpo
yia unoBoAfy unogngidTNTOC OTRV  QVONANDWLOTIKA EXAOYA
nou akolouBel v napaiton Tou. Kar {3) n pliBuony e

@ (1985) 3 AA A 1501, 1508, 1508, 1511, 1512
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3 C.LAR. Pres. of Republic v. House of R/ntatives Pikis J.

npoowpivic Biaboxnc Tou MNpoébpov xar vnc  Biadixooiac
yia@ ™ Sievépyeia avaninpwpanxic exAoyhic.

H npayubrwon xai Twv TPIGY oKonwv Tou vouou Eival
Suvary péoca ata cuvroyuartika nhaioa. O Tipbebpoc TG
Anpokpariac pnopei va npokahéoer Tn digvépyela exhoyic
npiv and ™ AEn we nevrasrouc Tou Bnreiac pe v Ey-
ypago napaitnon Tou. ‘Onwe éxer avagepfei To dpbpo
441 Bev BéTer xovévo nepiopiopd oro Sikaiwpo Tou [Mpo-
¢5pou va naparrnfei npiv tn MEn Tne Bnreiac Tou, ondrte
autopdTwe Snoupyouvtar of npoincBéoeic yia 1t bievép-
yEia avanAnpwpamikic ekhoyAc onwe xaBopiler To Gpbpo
44.2. H npoondBeta thic BouAdc yia avayvapion dixaubpo-
Toc oe napmrolpevo [Mpdedpo va unoBdier unoyngidmTa
otnv avaninpwparnikl exkhoyly BacideTar npogaviic o &
opalpévn exTipnon Twv npovoibv Tou Zuvrayuarog i&ai-
TEPA ekEivwy Tou apBpou 40 nou xabopider Ta npocdvra yia
vnoyngiétnta oro afiwpo Tou Mpoibpou Tne Anuoxkporiac.
H napaimon ané o npoebpikd atiwpa bev Snuioupyei xa-
véva kWhupa, oUppwva pe to apbpo 40, yia Tnv unoBoAn
unoyn@iétnTac oty avanAnpwpatiki EKAoyf nou akoAou-
Bei. Ta ubva npocdévra yia v unoBodr unoyngidTnrac oe
onoiadinote ekAoyl [Mpoédpouv nepirapbBavouévre ka1l me
avanAnpwponikic, eivar exeivo nou anaitodvrar  and  To
apBpo 40.

To Bépa tne npoocwpiviic NAfjpwone The Bfoewe  péxp!
avabziEewe véou Mpoédpou kar n Giodixagia nou akolou-
Beitan kaBopidovrar enione enakpiBwe and 1o Bio To Ziv-
Toyua - GpBpo 44,

"Oyx1 pévo Bev ouvrpéxouv Adyor nou Sikaiohoyolv npoo-
¢uyn oro dikaio tnc avaykne, vorato yiétpo yia Ty bia-
o@dhion Twv cuvraypaTikiv Beoudv, alkd kai n Bla n o
vaykn nou o vopoBdTne emkalsital efvai yia touc Adyouc
nou ekriBevrar mdé ndvw oTnv npaypatikdé™Ta avinapkrn.
To Bio 10 Zuvraypa napéxel suxépela yia Ty Sievépyeia
avoninpoyatikic exhoyfic kai  puBpiZer oSAa Ta ouvagn
Oépara doTe va pnv ugioTatal xapia avéyxn yia napéx-
xAion and Tic ouvrayponikée npovosec. H Bgomon rou No-
wou, xard wm ywwpn pou, anoBAéner oe eppnveia Twv Hio-
Tékewv Tou Zuvrdyparoc yia  avanAnpupomikd  exhoyn
Mpoébpou mc Anpoxpariae war mv unoBohsy unoyngiém:
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Tac, .apuodioTRTG népav Tnc dikalodooiac tne BouAnc Twv
Avrinpoownwyv. ‘Onwc diekhpuEe 1o Avaroro Aikaompio
omnv undBzon Diagoras Developments Ltd, v. EBvikiic Tpane-
Zoc tnc EAAGSoc (1) n epunveio tou Euvroypatoc kal Twv
vopwy Tne MMoMitgiac epninter oTnv  anokAeloTIKA  apuobi-
otnra Twv Aiwaompiwv.

{4) O oeBaopde oro Zovraypa dev  emBalkerar  povo
and o apbpo 179 nou vo kabord tov unépraro vépo TNG
MoAireiac aAAd kar and TIC TpaAyIKEC MPAYPATIKGTATES TNG
Konpou kal 1Bigitepa  rtouc kivBivouc nou angihouv TRV
kpaTikn Tne undotaon. H avelaprnoia te Kinpou feucghi-
wvetar oro Xovraypa. KdaBe napékkhion andé Tic npovoec
Tou efaoBeviZer Tn Bdon Tou Kunpiakol kparouc.

Ma Toue Adyouc nou encEnyolvrar oTn yvwpdTtsuon auth
6 Noépoc eival avriouvraypankée Bi16m o npbvoiee Tou
eival ovtiBetee kar aclpgwvee pe mic datdEeic Tou  Gp-
Bpou 44.1.2.4 ka1 Tou GpBpou 178 Tou ZuvTaypaTtoc.

KOYPPHZ A.: Kai eyd cupnepaivw ém o und «pion
vopoc eival avriBeros kar Qolp@WVOC JE TIC NPAVOIES TOU
apBpou 44.1.24 kar tou dGpBpou 178 tou Zuvtdyuaroc nou
opiZet 6T eival o unépraroc vopoc Tnc Anuokparicg.

Supguwv) He TO OokeENTikO TnC yvwpatelgewe Tou Aika-
orf k. Thk avagopikd pe Touc Adyouc TNC avTIOUVTAYUGO-
TIKéTNTAC TOU VOpOU TO oncio kal uiIodeTd ka1 cav Ekgpaon
KH Twv Bikiv pob Béoswv, xwplc va napiorator avaykn
va npoofBiow oTIdBANOTE.

Fvwpdteuon we aveTépw.

(O H andpaon Bédnee onc 3 Oxtwbpiou, 1885, wor 8o BnpooiewBel
aroic Tépouc Twv Anogdoswvy Tov Avwrirou Aikaompiou-- (1986)
f AAA.
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This is an English translation of the texts of the decision in
Greek reported at pp. 2202-2212 ante.

1985 October 25

{TRIANTAFYLLIDES, P., MALACHTOS, SAVVIDES, LORIS,
STYLIANIDES, Pixis, Kourris, JJ.]

THE PRESIDENT OF THE REPUBLIC,
Applicant,
V.
THE HOUSE OF REPRESENTATIVES,
Respondents.

{Reference No. [1/85).

Constitutional Law— Constitution, Articles 40, 43.1, 44 and
179—Proclamation of premature Presidential election—-
—Not envisaged of Article, 44.1--Therefore, sub judice
Law repugnant to and inconsistent with Article 44.1—
5 Law of necessity does not justify its enactment, because it
has not been passed as a law amending Article 44.1, which

is hot a basic constitutional provision.

On the 26th July 1985 the President of the Republic
referred, under Article 140 of the Constitution, to the Su-
10 preme Court for its opinion the question as to whether the
provisions of sections 3, 4, 5 and 6 of. the Proclamation
due to Necessity of Premature Presidential Election (Spe-
cial) Law, 1985 which are referred to in Appendix 1 to the
Reference, are repugnant to, or inconsistent with, the pro-
15 visions of Articles 40, 43.1 and 43.3 44 and 179 of the
Constitution, (The text of the sub judice law is quoted at

pp. 2218-2219 post).

Held, per Triantafyllides, P. and Malachtos, Savvides.

Loris and Stylianides, J1. (1) Article 43.1 of the Consti-

20 tution provides that the period in office of the President
of the Republic s five years. '
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(2) The tenure of office of the President comes to an
end before the expiration of the said period only if the
office becomes vacant for anyone of the reasons specified
in Article 44.1 of the Constitution.

(3) Although from the joint construction of Articles
44.1 and 40 it is derived that the President is, when his
office becomes vacant by reason of his resignation, en-
titled to stand for re-election at the by-election which
takes place pursuant to Article 44.4, there is not envisaged
by Article 44.1 the proclamation by the President of a
premature Presidential election.

(4) Consequently the sub judice law which provides for
such a proclamation is inconsistent with and repugnant to
Article 44.1.

{5) The law of necessity does not justify its enactment
as it has not been passed as an amendment of Article 44.1,
which is not a basic provision of the Constitution.

Per Pikis, J. (Kourris 1, concurring) (1) It is correctly
acknowledged in the preamble to the sub judice law that
the solution sought by its provisions cannot be reconciled
with the Constitution.

(2) The said enactment conflicts with the express provi-
sions of Article 44. The first paragraph of Article 44
lays down precisely when the office of the President of
the Republic becomes vacant. The Institution of Prema-
tore Presidential Elections as enacted in the sub judice
law conflicts with Article 44.1, 442 and 44.3 of the
Constitution.

(3) The law of necessity does not justify the said law,
The necessity which this law purports to remedy is in-
existent, for the objectives of the law could have been
achieved within the framework of the Constitution.

(4) The law aims at the interpretation of the Coastitu-
tional provisions relating to the holding of a presidential
by-election and qualifications for candidature in such an
election. The interpretation of the Constitution falls with-
in the exclusive Jurisdiction of the Courts.
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(5) The law is, therefore, repugnant to and inconsistent
with Article 44.1.2.4 of the Constitution.

Qbservations by Pikis, J.: Adherence to the Constitution is
not only dictated by the provisions of Article 179 that makes
the Constitution the supreme law of the Republic, but it
is also dictated by the tragic realities of Cyprus espe-
cially the threats to the status of the State. The indepen-
dence of Cyprus is entrenched in the Constitution. Every
deviation from its provisions weakens the foundation of the
Cyprus state.

Opinion accordingly.
Cases referred to:

President of the Republic v. House of Representatives
(1985) 3 C.LR. 1429;

President of the Republic v. House of Representatives
(1985) 3 CL.R. 1501;

Diagoras Development Ltd. v. National Bank of Greece
(To be published in (1985) 1 C.L.R.).

Reference.

Reference by the President of the Republic for the opi-
nion of the Supreme Court whether the provisions of
sections 3, 4, S and 6 of the Proclamation due
to Necessity of Premature Presidential Elections (Special)
Law, 1985 arc repugnant to or inconsistent with the pro-
visions of Articles 40, 43.1 and 43.3, 44 and 179 of the
Constitution.

L. Loucaides, Deputy Attorney-General of the Repu-
blic with R. Gavrielides, Senior Counsel of the
Republic, for the President of the Republic.

A. Markides with D. Chrysomilas, for the House of
Representatives.

Cur. adv. vult,

TRIANTAFYLLIDES P. read the following opinion of the
Court’ On the 26th July 1985 the President of the Repu-
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blic referred, under Article 140 of the Constitution, to the
Supreme Court for its Opinion the question as to whether
the provisions of sections 3, 4, 5 and 6 of the Proclama-
tion due to Necessity of Premature Presidential Election
(Special) Law, 1985, which are referred to in Appendix 1
to the Reference, are repugnant to, or inconsistent with,
the provisions of Articles 40, 43.1 and 43.3, 44 and 179
of the Constitution.

The said Law was enacted by the House of Representa-
tives on the 11th July 1985 (the text of the Law is attached
hereto).

On the 12th July 1985 the House of Representatives
transmitted the Law to the President of the Republic, who,
before promulgating it pursuant to Article 52 of the Con-
stitution, filed the present Reference.

The Supreme Court on the 18th and 19th Ssptember
1985 heard, through their counsel, arguments on behalf of
the President of the Republic and of the House of Repre-
sentatives, in accordance with Article 140.2 of the Con-
stitution.

The Supreme Court considered the question referred to
it and the unanimous Opinion of the majority of its Mem-
bers (M. Triantafyllides, Y. Malachtos, L. Savvides, A.
Loris and D. Stylianides) is the following:

1. Article 43.1 of the Constitution provides that the
period of office of the President of the Republic is five
years.

2. The tenure of office of the President of the Repu-
blic comes to an end before the expiration of its five years’
period only if the office of the President of the Republic
becomes vacant for any one of the reasons specified in
Article 44.1 of the Constitution, in which there is included
also the resignation of the President of the Republic in
accordance with paragraph (b) of the said Article 44.1.

3. Although from a joint construction of Article 44.1 and
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Article 40 of the Constitution it is derived that the Presi-
dent of the Republic is, when he resigns during his term
of office, entitled to stand for re-election as President of
the Republic at the by-election for President of the Republic
which takes place within forty-five days pursuant to Article
444, of the Constitution, there is not envisaged by Article
44.1 of the Constitution the proclamation by the President
of the Republic of a premature Presidential election.

4, Consequently the sub judice Law, which provides
that the President of the Republic may, during his term of
office, proclaim a premature Presidential election and, thus,
provides about the termination in a manner not envisaged
by Article 44.1 of the Constitution of the according 1o Ar-
ticle 43.1 of the Constitution five years’ period of office of
the President of the Republic, is repugnant to, and incon-
sistent with, the said Article 44.1.

5. There cannot be justified by virtue of the “Law of
Necessity” the enactment of the sub judice Law, which even
though it is repugnant to, and inconsistent with, Article
44.1 of the Constitution, has not been passed as an amend-
ment of the said Article 44.1, which is not a basic provi~
sion of the Constitution.

6. In the light of the foregoing the sub judice Law,
which has been enacted, and must be judged, as an inte-
gral legislative provision, is as a whole repugnant to, and
inconsistent with, the Constitution and, therefore, it 1is
unconstitutional as being repugnant to, and inconsistent
with, also, Article 179 of the Constitution.

The present Opinion is notified, in accordance with Ar-
ticle 140.2 of the Constitution, to the President of the Re-
public and to the House of Representatives.

2217



Preanble

Skort
title.

Interpretation

Pras. of Republic v. House aof Rjntativas (1985}

(“A LAW TO PROVIDE FOR THE PRO-
CLAMATION BY NECESSITY OF A PRE-
MATURE PRESIDENTIAL ELECTION

Whereas the internal sitwation and the cri-
tical phase of the Cyprus Problem may render
necessary the holding of a premature election
for a President of the Republic in order to en-
able the people directly to express their will,

And whereas the abnormal situation which
prevails in Cyprus by reason of the Turkish
invasion and the occupation of part of Cyprus
makes it impossible to meet the said special
necessity in accordance with the relevant con-
stitutional provisions,

And whereas it is necessary to take tempo-
rary legislative measures in order to meet such
necessity,

Now, therefore, the House of Representa-
tives enacts as follows:

1. This law shall be cited as The Proclama-
tion by Necessity of a Premature Presidential
Election (Special) Law 1985.

2. In this Law
“Republic” means the Republic of Cyprus
“election” means the election of President

“abnormal situation” means the sitnation
created by reason of the Turkish invasion,
which continues to exist until, by notification
to be published in the Official Gazette of
the Republic, the Council of Ministers shall
fix a date for its termination.

“law”” includes any provision of a legisla-
tive nature.

“President” means the President of the
Republic.

2218

10

15

20

25

30

35



10

1%

25

30

35

3 Ci.R. Pres. of Republic v. Houss of R/ntatives

“Premature election” means the election
which is held before the expiration in accor-
dance with the law of the period of office of
the President.

3. Notwithstanding the provision of any other
law, during the continuance of the abnormal si-
tuation the person who holds the Office of the
President may, at any time, proclaim a pre-
mature election, which shall take place within
a period not exceeding forty five days of the
date of the proclamation of the election.

4. The person proclaiming the Presidential
election shall be qualified to be a candidate for
election in the election which follows the pro-
clamation.

5. The new President shall hold office for
the unexpired period of office of the President
who proclaimed the election.

6. As from the date of the proclamation and
until the investiture of the President, who will
be elected, the President of the House of Re-

Right of
President
vrociaiming the
tlection to be
a candidate for
election a3
President.

Peried of
Office of the
new President,

President of
House of
Representatives
o act as
President.

presentatives shall act as President”).

Pixis J.. Although our decision is unanimous in the re-
sult, that is that the law under review in this Reference is
unconstitutional, my reasons for arriving at this conclu-
sion are different from those of the majority of the mem-
bers of the Supreme Court. Therefore, I am duty bound to
reason my opinion in a separate judgment as provided in
Art. 30.2 of the Constitution:-

(1) The subject of this Reference is the constitutionality
of the Necessity for the Proclamation of Premature Presi-
dential Election (Special) Law 1985. The Supreme Court
is asked to decide whether the provisions of this Law con-
flict with those of Articles 40, 43.1, 43.3, 44 and 179 of
the Constitution. It is acknowledged in the preamble to
the law that the solution sought by its provisions cannot be
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reconciled with the constitutional framework for the elec-
tion and procedure for election of the President of the Re-
public. The deviation from the Constitution is justified by
reference to the existing internal situation, the present cri-
tica] phase of the Cyprus problem and inability because of
the existing anomalous situation created by the Turkish
invasion of the country to seek a constitutional solution.

(2) The acknowledgment that the law cannot be re-
conciled with the Constitution is correct. Not only it is
incompatible with the Constitution but the enactment con-
flicts with the express provisions of Art. 44 that govern
the holding of a presidential election before the expiration
of the term of the President. The juristic institution of the
pfoclamation of a premature presidential election is un-
known to the Constitution and repugnant to its provisions.
In the eventuality of a vacancy occurring in the office of
the President of the Republic, the only way of filling it is
through the hoding of a byelection as specified in Art.
44.2.4 of the Constitution. The Constitution does nut con-
fer any right on the President to proclaim himself a *“pre-
mature presidential election”. As I indicated in my judg-
ment in President of the Republic v. House of Represen-
tatives—Reference 1/85(1)—and President of the Republic
v. House of Representatives—Recourse 431/85(2)—Art. 44
specifies exhaustively the prerequisites for the holding of
a byelection as well as the procedure and time interval with-
in which it must be held. The first paragraph of Art. 44
lays down precisely when the office of the President of the
Republic becomes vacant. In accordance with para. 1(b)
of Art. 44, the office of the President of the Republic be-
comes vacant when the President submits his resignation in
writing. In that eventuality the President of the Houce of
Representatives acts as President of the Republic until a
new President is elected in a byelection to be held within
45 days - Art. 44.2.4. The right of the President to resign
before the expiration of his term in office is unlimited and
is not subject to any control.

ay {1985} 3 C.L.R. 1429, 1433, 1448. Ses also the decision of
Kourris, J.. in the sames Reference, pp. 1444, 1486,
@) {1986) 3 C.L.R. 1501, 1508, 1508, 15811, 1512,
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Consequently the law here under examination is re-
pugnant to and inconsistent with the provisions of Art. 44;
because the institution of premature presidential elections
as enacted in this law conflicts with the aforementioned
provisions of Art. 44 and is repugnant to and inconsistent
with them.

(3) The cnactment of the law is not justified as a mea-
sure of necessity either. The necessity the law aims to re-
medy with the introduction of the institution of premature
elections is in reality inexistent for, the Constitution itself
contains detailed provisions for the holding of elections
before the expiration of the five-year term in office of the
President. The objectives of the law may be achieved with-
in the framework of the existing constitutional provisions.
The objects of the Law, as may be gathered from the pro-
visions of s.3, 4, 5 and 6, are: (i) The conferment of a
right to the President to proclaim presidential clcctions.
(i) The conferment of a right upon the President resigning
office to be a candidate in the byelection that follows his
resignation. And (iii) the regulation of the temporary suc-
cession of the President and the procedure for the conduct
of the byelection.

The achievement of all three purposes of the Law s
possible within the framework of the Constitution. The
President of the Republic can cause a byelection before the
expiration of his five-year term by submitting his resigna-
tion in writing. As indicated, Art. 44.1 does not place any
limitation upon the right of the President to resign before
the expiration of his term, whereupon the necessary prere-
quisites are automatically created for the holding of a
byelection as specified in Art. 44.2. The attempt of the
House of Representatives to acknowledge a right io the
President who resigns to be a candidate in the byelection
that follows is apparently based on an erroneous apprecia-
tion of the relevant provisions of the Constitution, parti-
cularly those of Art. 40 that lay down the qualifications
of condidates for the office of the President of the Republic.
Resignation from the office of President does not create
any obstacle, in accordance with Art. 40, to submitting a
candidature in the byelection that follows. The only quali-
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fications for candidature in any election for the office of
President of the Republic, including a byelection, are those
demanded by Art. 40. The temporary filling of the office
of the President until the return of a new President and the
procedure followed are also specified succinctly by the
Constitution - Art. 44,

Not only there are no reasons that justify recourse to
the law of necessity, a measure of last resort for the en-
trenchment of constitutional institutions, but the very ne-
cessity that the legislature invokes is, for the reasons ex-
plained hereinabove, non-existent in reality. The Constitu-
tion itself confers power for holding a byelection and re-
gulates all matters incidental thereto; no need whatever
arises to deviate from the provisions of the Counstitution.
The enactment of the law aims, in my opinion, to furnish
an interpretation of the provisions of the Constitution for
the holding of a presidential byelection and qualifications
for candidature in such an election, a competence beyond
the jurisdiction of the House of Representatives. As the
Supreme Court declared in Diagoras Development Ltd. v.
National Bank of Greece(1), the interpretation of the Con-
stitution and statutory enactments falls within the exclusive
jurisdiction of the Courts.

(4) Adherence to the Constitution is not only dictated
by the provisions of Art. 179 that makes the Constitution
the supreme law of the Republic, but it is also dictated by
the tragic realities of Cyprus especially the threats to the
status of the State. The independence of Cyprus is entrench-
ed in the Constitution. Every deviation from its- provisions
weakens the foundation of the Cyprus State.

For the reasons explained in this opinion the Law is un-
constitutional because its provisions are repugnant to and
inconsistent with those of Art. 44.1.2.4 and those of Article
179 of the Constitution.

Kourris J.: 1, too, conclude that the law under consi-
deration in these proceedings is repugnant to and inconsi-

1) The decision was given on 3.10.1985; it will be published in {1985)
1 C.LR,
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tent with the provisions of Article 44.1.2.4 and those of
Article 179 of the Constitution that makes the Constitution
the supreme law of the Republic.

I agree with the reasoning of the opinion of Pikis, .
respecting the reasons for the unconstitutionality of the
law that 1 adopt as an expression of my own position with-
out need arising to add anything thereto.

Opinion as above.
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