3 C.L.R.
1985 July 27

[STYL1ANIDES, T}

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

EVANGELIA I1OANNIDES, AS ADMINISTRATRIX
OF THE ESTATE OF SAVVAS BOEROS,

Applicant,
V.

THE REPUBLIC QF CYPRUS, THROUGH
THE COMMISSIONER OF INCOME TAX,

Respondents.

(Case No. 183/81}.

Income Tax—Time of accruing of liability to pay tax—Quan-
tification and recovery of taxes governed by Law in force
at the time of such quantification and recovery—This does
not amount to retrospective taxation—Quantification made

5 in 1981—The provisions of Law 4/1978 (amended by
Laws 23/78 and 41/79) rightly applied, notwithstanding
that the object was to quantify the taxable income in res-
pect of the years of assessment 1968(67)- 1969(68) and
1970{69).

10 Income Tax—Additional assessment—Six years time bar (sec-
tion 23(1) of Law 4/1978)—Time extended to iwelve
years in cases of fraud or wilful default (section 23(2) of
Law 4/1978)—1It is not necessary for such increase of the
time limit for a person to be found guilty of fraud or wil-

15 ful default by a Court of Law.

Income Tax—Objection against an assessment—No time limit

Jor its determination—Power of the Commissioner, when

determining an objection, to increase the object of tax—

20 Not necessary for him to resort to the machinery of rais-
ing an additional assessment.

Constitutional Law, Articles 24 and 28-—Income of wife can-
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not validly be deemed 10 be the income of the husband—Sec-
tion 15 of Law 60/1969 (section 22 of Law 58/1961 as
amended by Law 60{1969) unconstitutional.

Investment income abroad not remitted to the Republic—Sec-

tion 5 of Law 58/1961—Not taxable, if derived prior to
the coming into operation of Law 60/1969, s.4(1).

Onus of satisfying Court that an assessment is excessive rests

on the tax payer.

Administrative Law—Court has no jurisdiction to go into the

merits of a decision—It only scrutinises its legality and
whether the administration exceeded the outer limits of
its powers—In the end the decision will be sustained, if
on the material before the administrative organ, the deci-
sion was reasonably open to such organ.

The late Savvas Boeros (hercinafter referred to as the
“taxpayer”), a businessman of Nicosia, has objected, in
197Q, to the assessmeats of his income that were raised
for the years of assessment 1968 and 1969 (years of in-
come 1967 and 1968). Additional assessments were raised
on 30.12.74 for the year 1968(67) and on 29.12.1975 for
the year 1969(68). No additional assessment was raised
to replace the original assessment for §970(69). The tax-
payer raised objection to these additional assessments and
the assessment for 1970. The objections are dated 7.1.75,
15.1.76 and 13.10.70.

In 1973 the taxpayer made and submitted to the autho-
rities a statement of his and his wife’s assets and liabili-
ties as on 28.9.1972 as shown in the accounts of his firm.
He also filed a full disclosure certificate stating that . he
had revealed all of his and his wife’s assets and liabilities
in Cyprus and abroad.

After the taxpayer’s death a certain Yiannakis Michae-
lides, the manager and caretaker of deceased taxpayer’s
affairs in London, revealed to the respondent, that the de-
ceased taxpayer owned property in London, ie. one three
storey building owned by the deceased taxpayer and his
wife and another building owned by the deceased taxpayer
and the said Michaelides; the latter has furnished the
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3 C.LR. loannides v. Republic

respondent with detailed informations regarding accounts
of his management for the above property. This informa-
tion was not brought to the knowledge of the applicant
who has been appointed administratrix of the deceased
taxpayer’s estate.

The "years were passing and no particulars were forth-
coming to the respondent from the said administratrix
though her tax consultant asked for further deferment of
the determination of the objections regarding the assess-
ments hereinabove mentioned. Finally on 23.2.1981 the
sub judice decision was taken by the respondent and no-
tices of the assessments dated 7.3.1981, purspant to that
determination, were made.

By the sub judice decision the objections for the income
of the deceased taxpayer for the years 1968(67) - 1970(69)
are determined and additional assessments were raised for
the years of assessment 1971(70)- 1979(78). This case,
however, has nothing to do with the additional assessments.
The decision was taken by the respondent on the material
and evidence in his possession. By the sub judice determin-
ation the income for the year of assessment 1968(67) was
raised from £1,437 to £9,704, for the year 1969(68)
from £1,186 to £2,449 and for 1970 from £1,000 to
£2,609,

The grounds of Law on which the recourse was based
appear at p. 1812,

Held, (A) The liability to pay tax accrues in the year
when the income was earned irrespective of whether a
notice of assessment was served on the taxpayer or not.
It is a cardinal rule embodied in Article 24.3 of the Con-
stitution that no tax, duty or rate of any kind whatsoever
may be imposed with retrospective effect. The subsequent
assessment of the exact amount of tax payable in respect
of a particular year would not amount to imposing tax with
retrospective effect (Kyrigkides v. The Republic, 4 R.S.
C.C. 109 followed). When liability for tax accrues and is nei-
ther met nor extinguished, the statutory provisions appli-
cable for the quantification and recovery of such tax are
the laws in force at the time of such quantification and
recovery. This does not amount to retrospective taxation.
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Law 53/1963 is a Law to provide for machinery and quan-
tification of taxes. It was amended by Law 61/1969 and
it was later repealed and substituted by Law 4/1978 that
was amended by Laws 23/1978 and 41/1979. This legis-
lation regulates the machinery of assessment of taxes and
not the jurisdiction to charge tax which is derived f{rom
the income tax Laws. The respondent, thercfore, rightly
applied the Law, relating to the machinery of quantifica-
tion and recovery, in force at the time of the determina-
tion of the taxpayer's objection (Law 4/1978).

Additional assessments can be made during the six
year time limit provided by section 23(1) of Law 4/1978.
This time limit is increased to 12 years where a person is
found guilty of fraud or wilful default (section 23(2) of
the same Law). It is not necessary for such increase of
the time limit for a person to be found guilty of fraud or
wilful default by a Court of Law. It is sufficient if such
finding was reasonably open to the Commissioner on the
evidence before him. This matter, however, does not arise
in the present case as the sub judice decision is not an
additional assessment, but the determination of a pending
objection, against assessments validly raised in 1970, 1974
and 1975. As there is no time limit for the determination
of such objection, the fact that the objection in this case
was determined by the sub judice decision in 1981, does
not affect the validity of such decision.

The proposition that in determining an objection the
Commissioner has only a limited power either to sustain
or overrule the objection but not to increase the charge-
able income is untenable having regard to the proviso to
subsection 5 of s.20 of Law 4/1978. This proviso -read
in the context of the Law as a whole empowers the Di-
rector to increage the amount of the object of the tax,
when there is an objection, without resorting to the pro-
visions of 5.23 for additional assessment.

(B) The respondent in this case charged in the name of
the taxpayer the income of his wife derived from rents of
one-half share of a house in London. The relevant legisla-
tion is section 15 of Law 60/1969 whereby section 21(1)
of Law 58/1961 was repealed and substituted and re-
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numbered as section 22. As the legislation under which
the income of the wife in the present case was deemed to
be the income of the husband and was charged in his
name is unconstitutional (Demetriades v. The Republic (Mi-
nister of Finance and Another) (1974) 3 CLR. 246 and
on Appeal The Republic (Minister of Finance and Another)
v. Demetriades, (1977) 3 C.LR. 213, followed), that part
of the sub judice decision would be declared null and
void.

(C) The investment income of a taXpayer arising outside
the Republic and not remitted in the Republic could not
be made the object of taxation prior to the coming into
operation of the Income Tax (Amendment) Law 60/1969
section 4(1) whereby the relevant provisions of section 5
of Law 58/1961 were amended.

in the present case the income from rents derived from
property owned by the taxpayer in London is an invest-
ment income. The tax is payable at the rate or rates spe-
cified for each year of assessment upon the income of a
person accruing from any rent in the year prior to it
i.e. income from rents in 1967 is taxable under the Law
in operation in 1968, and rents of 1968 under the Law
in force in 1969.

As in the preseni case the said income was not remifted
in Cyprus, the sub judice decision, so far as it relates to
the rents received by the taxpayer in 1967 (year of assess-
ment 1968) would be annulled.

(D) The onus of satisfying the Court that an assessment
is excessive rests on the taxpayer. The Commissioner in
order to increase the object of the tax should not act on
conjectures; he may, however, draw reasonable inferences
from the material before him. The approach of this Court
in tax cases is the same as in any other recourse against
any administrative decision. There is no jurisdiction to go
into the merits of the taxation. The power of this Court
is limited to the scrutiny of the legality of the action, and
to ascertain whether the Administration has exceeded the
outer limits of its powers. Provided they confine their ac-
tion within the ambit of their powers, the organs of pu-
blic administration are the arbiters of the decision ne-
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cessary to give effect to the Law. In the end, the Count
must sustain their decision if it was reasonably open to
them. The rules of natural justice are not applicable in

this tax case. Having regard to the totality of the material
before the respondent at the material time, it was reason- 5
ably open to the Commissioner to reach the sub judice de-
cision (with the exception of the investment income of
1967 and the income of the wife).

{E) The contents of the sub judice decision coupled with
the material in the file constitute sufficient reasoning. 10

Recourse partly succeeds.
No order as to costs,

Cases referred to:

Kyriakides v. The Republic, 4 RS.C.C. 109;

Christou v. The Republic, (1965) 3 CL.R. 214; 15
Matsis v. The Republic, (1969) 3 C.LR. 245;

The Republic v. Frgngos, (1965) 3 CL.R. 641;
Mavrommatis v. The Republic, (1966) 3 C.LR. 143;

Arumugan Pillai v. The Director-General of Inland Re-
venue, (1981) S.T.C. 146; 20

Hawkins v. Fuller (Inspector of Taxes) [1982] S.T.C.
428;

Demetriades v. The Republic (Minister of Finance and Ano-
ther) (1974) 3 C.L.R. 246 and on appeal The Republic
(Minister of Finance and Another) v. Demetriades 25
(1977) 3 CLR. 213; '

Vita Ora Co. Ltd. v. The Republic, (1973) 3 C.L.R. 273;
Mangli v. The Republic, (1983) 3 CLR. 52;

Solomonides v. The Republic, (1968) 3 é.L.R. 105,

Pikis v. The Republic, (1965) 3 CL.R. 13]; 0
Georghiades v. The Republic, (1982) 3 C.L.R. 65?;
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Georghiades v. The Republic, (1972) 3 CL.R. 157;

Five Bus Tour Limited v. The Republic, (1983) 3 CL.R.
793;

Konremeniotis v. C.B.C., (1983) 3 C.L.R. 1027;
Karatsi v. The Republic, (1984) 3 C.L.R. 488,

Recourse.

Recourse against the income tax assessments raised on the
deceased Savvas Boeros for the years of assessment 1968 -
1970.

P. Polyviou, for the applicant.

A. Evangelou, Senior Counsel of the Republic. for
the respondents.

Cur. adv, vuit.

STYLIANIDES J. read the following judgment. Savvas Boe-
ros, a merchant of Nicosia, passed away on 22.4.78 and
Evangelia Ioannides, the applicant in this case, was granted
letters of administration of his estate on 14th June, 1978.
In her capacity as such administratrix by this recourse she
challenges the validity of the act or decision of the res-
pondent dated 23.2.81 and the consequential relevant no-
tices of income tax payable by the said deceased for the
years 1968(67), 1969(68) and 1970(69).

The late Savvas Boeros (hereinafter referred to as “the
taxpayer”) was a businessman of Nicosia. He was originally
assessed to income tax on his income for the years of
assessment 1968 and 1969 (years of income 1967 and
1968) by Assessments No. 3280/68 dated 15.10.68 and
4278/69 dated 15.10.69 and for 1970(69) by Assessment
No. 4322/70 dated 1.10.70. Additional assessments were
raised on 30.12.74 for the year of assessment 1968(67) and
on 29.12.75 for the year 1969(68). No additional assess-
ment was raised to replace the original assessment for
1970(69).

The taxpayer raised objection to these additional assess-
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ments and the assessment for 1970. The objections are
dated 7.1.75, 15.1.76 and 13.10.70, respectively.

The taxpayer on 23.1.73 made and submitted a state-
ment of his and.his wife’s assets and liabilities as on 28.9.
1972, as shown in the accounts of the firm “Savvas Boeros
& Sons”. On 18.11.74 the taxpayer signed a full disclosure
certificate stating that he revealed to the respondent Com-
missioner all of his and his wife’s assets and liabilities
existing both in Cyprus and abroad - (See exhibits No. 1A
and 1B attached to the address of counsel for the respon-
dents). In neither of the aforesaid decuments he mentioned
any assets abroad.

After the death of the taxpayer a certain Yiannakis Mi-
chaelides of London by two letters dated 3.1.79 and
23.1.79 gave to the respondent very material and valuable
information. Yiannakis Michaelides is a close relative of
the deceased. He purchased in 1967 with him two three-
storey buildings in London. The one was ever since owned
in equal shares by the deceased taxpayer and his wife and
the other by the deceased and the said Michaelides. Micha-
elides was from 1967 until after the appointment of the
applicant as administratrix the manager and caretaker of
the affairs of the deceased and his wife in London. He was
collecting the rents and effecting all necessary payments
for the said houses. He was meticulously keeping books and
accounts of his management and for all intents and pur-
poses he was the sole agent of the deceased and his wife
in London in respect of the two houses and the yield
thereof.

The years were passing and though the objections to the
assessments were raised in 1970, 1975 and 1976, no par-
ticulars were forthcoming to the respondent from the tax-
payer or the administratrix of his estate, and sometime
late in 1980 the tax’ consultant of the administratrix asked
for the further deferment of the determination of the ob-
jections. It is noteworthy, however, that the detailed infor-
mation contained in the two letters of Michaelides was
not brought to the knowledge of the applicant or her tax
consultant. Finally on 23.2.81 the sub judice decision was
taken by the respondent and notices of the assessments
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dated 7.3.81, pursuant to that determination, were made.

By the sub judice decision the objections for the income
of the deceased taxpayer for the years 1968(67) - 1970(69)
are determined and additional assessments are raised for
the years of assessment 1971(70)- 1979(78). We are not
concerned, however, in this case with these additional assess-
ments. The decision was taken by the respondent on the
material and evidence in his possession. I consider pertinent
to quote seriatim the material part of this decisiow:-

«EmBupw va avapepbuy £ic TaC QOPOAOYIKGC UNoXpE:
woeic Tou anoBuoavroc XdaB6a [Modpou dia Ta ¢opo-
Aoyika émn 1968/67 fwc 1979/78 we kar eic Tac evord-
OEIC TOU KOTA TWV (QOPOAOYIV TOU EICODAHATOL TOU
Sia Ta étn 1968/67 cwc 1970/69 ka1 va oac ninpogo-
phow wc ekhc:

a) O wc dvw @opohoyoupevoc nNapEAsYe and  Tnv
gvundypago SHAwoiv TNC nEpIOUTIOC TOU, NOU U-
neBARON v 23.1.73 péow TOU EYKEKPIPEVOU Aoyl
orol k. |. . Nanakupiokou, Ta akdiouBa:

1} Aoyopagpdv kataBéoswe perd Tne Tpanédne Ko-
npou ATS.

n) Ado karowkiec eic Aovdivov eni Twv  odv 38,
Salisbury ai 34, Umfreville.

m) Aoyopiaopov karafBéoewc petd e ABBEY NA-
TIONAL BUILDING SOCIETY.

w) Eicddnpa et enevdloewv eic Hvwp. Baogiisiov f-
Tol €voikia KAl TOKouC.

8) Map’ OAov O napAABe apkeTdc kaipdc and  Tnv
Seutepn ouvavtnowv oac ped evoc ApxigopobéTou
gic To ypageiov gac tnv 25.7.80 we kal enaveildn-
pévac TnAspwvikac cnikoivaviac kKar gIdc ouvav-
THoswe Tou K. Pavou lwvidn ped evéc Apyipopo-
8é™ ev ToUTOIC nepartépw avaBodrry ouddiva oxo-
nov Ba eEunnpetolioe kar ensidf exxpepei n unod-
feoic Tou wc Gve anoBiwgavroc npo Tou Egédpou
do6pou KAnpovouidiv kalr agpol speAréTnoa Tnv und-
Oeaiv agac eni TN Bdoel Twv sic Xeipac you oroixei-
wv ans@doiga Onwe kabopiow TO QopoloynTéov
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gigodnua tou we dve anoBiboavtoc dia va @opo
Aoyika &rn 1968/67 éwc 1970/69 ka1 avabewprow
v @opoloyiav Tou Sia Ta QopoAoyika &tn 1971/
70 fwc 1979/78 wc kATwo:

(NapakoAw iBe emouvanTéuevo napdprnua).

Goporoyikév  “Evoc 1968/67 £9,704
- - 1969/68 2,449
» = 1970/69 2,609

2. Emouvantovras évruna I.R. 8 xai n npocoxn ogoc
epiordran €ic To "ApBpov 2t Tou [lepi BeBauboswe
kal EionpdEewe ®opwv Népwv tou 1978 kar 1979 via
Ta @opoloyikd £Tn 1968/67 twe 1970/69 km €1 TO
"ApBpov 20 Tou wc avw avagepoptvou Nouou yia Ta
doporoyikd "Etn 1971/70 2wc 1979/78s.

(“1 wish to refer to the tax obligations of the de-
ceased Savvas Petrou Boerou for the tax years 1968/67
to 1979/78 as well as to his objection against taxation
of his income for the years 1968/67 to 1970/69 and
to inform you as follows:

a) The above-mentioned taxpayer omitted from his
signed statement of his property, which was sub-
mitted on 23.1.73 through the Certified Ac-
countant, Mr. I. G. Papakyriacou, the following:

i) A deposit account with the Bank of Cyprus Ltd.

il) Two houses in London on 38, Salisbury Str., and
34, Umfreville Str.

iil) A deposit account with ABBEY NATIONAL
BUILDING SOCIETY.

iv) Income from investments in the United Kingdom,
that is rents and interest.

b) Even though sufficient time elapsed since your
second meeting with a Chief Tax Officer in your
office on 25.7.80 as well as repeated telephone
communications and a meeting of Mr. Phanos
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Ionides with a Chief Tax Officer, yet further post-
ponement would have served no purpose and be-
cause the case of the above-named deceased is
pending before the Commissioner of Estate Duty
and having studied your case on the basis of the
evidence in my hands, I have decided to fix the
taxable income of the above-named deceased for
the tax years 1968/67 to 1970/69 and review
his taxation for the tax years 1971/70 to 1979/78
as follows:

(Please see attached annex)

Tax year 1968/67 £9,704
Tax year 1969/68 2,449
Tax year 1970/69 2,609

2. Forms I. R. 8 are attached and your attention is
drawn to section 21 of the Verification and Collec-
tion of Taxes Laws of 1978 and 1979 for the tax
years 1968/67 to 1970/69 and to section 20 of the
above mentioned Law for the Tax Years 1971/70 to
1979/78").

By this determination the income for the year of assess-
ment 1968 was raised from £1,473.- to £9,704., for the
year 1969 from £1,186.- to £2,449.. and for 1970 from
£1,000.- to £2,609.-. In the details, as shown in the sub
judice decision and the notices, £5,650.- remitted to Lon-
don from Nicosia in April, 1967, and £2,000.- remitted in
the same way in December, 1967, are treated as income.
Furthermore the income from both houses of the share of
the deceased and his wife, as detailed in the letters of Mi-
chaelides, less 25%, is also treated as taxable income. In
the letters of the tax consultant which ensued and in the
address of counsel for the applicant dated 2.6.82 the re-
mittances to London are flatly denied - (See page 9 of the
address).

The sub judice decision and notices are challenged on
the following grounds:-
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(a)

(b)

(©

(d)

(e)

()

(®

(h)

(1)

The respondent acted without authority as the
assessments were made out of time;

The respondent should not have determined the
assessments but should have raised additional
assessments only, if he was empowered by Law and
not barred by the lapse of time;

They infringe the rule prohibiting the retrospective
imposition of tax as enshrined in Art. 24.3 of the
Constitution;

The income includes income of the wife and thus
it violates the principle of separate taxation cnur
ciated by the Supreme Court in Demetriades v. The
Republic of Cyprus, through (1) The Minister of
Finance and (2) The Commissioner of Income Tax,
(1977) 3 C.L.R. 213;

The investment income abroad is not taxable as
it has not been remitted to Cyprus;

Income from rents is higher than the actual on the
basis of the certificates marked “H” obtained by
the applicant from His Majesty’s Inspector of Taxes
dated 30th March, 1981;

It was not open to the Commissioner to treat the
amounts remitted to London in 1967 as income;

The sub judice decision is defective due to lack or
defective reasoning; the rules of natural justice
were violated; and, finally,

The sub judice decision was not reasonably open
to the Commissioner.

Grounds (a), (b) and (c) will be dealt with together.

It was strenuously argued by counse! for the applicant
that the law applicable for the year of assessment 1968 was
the Taxes (Quantifying and Recovery) Law, 1963 (Law No.
53/63) without any amendment or repeal or substitution
thereof, and for the years 1969 and 1970 Law No. 53/63
as amended by the Taxes (Quantifying and Recovery)
(Amendment) Law, 1969 (Law No. 61/69); that the law for
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the quantification and recovery of taxes enacted in 1969
should apply for years of assessment subsequently to 1969,
and the Assessment and Collection of Taxes Law No. 4/78,
as amended bv Laws No. 23/78 and 41/79, is applicable
only for the years of assessment after the date of its coming
into operation. To hold otherwise would be contrary to
Article 24.3 of the Constitution that provides: “No tax,
duty or rate of any kind whatsoever shall be imposed with
retrospective effect.” ’

On the basis of this proposition he submitted that the
statutory provision applicable for the year of assessment
1968 is 5. 23 of Law 53/63 which refers only to additionai
assessments and no more. Such additional assessment should
be made within the year of assessment or within 6 years
after the expiration thereof. Section 20 of Law No. 53/63
should be applied for that year of assessment without the
amendment effected thereto by s. 8 of Law No. 61/69 and
per force the substitution thereof by s.20 of the basic Law
No. 4/78 should be disregarded.

With regard to the years 1969 and 1970 he contended
that subsection (2} of s.23 is the only applicable statutory
provision. '

Relying on these propositions he submitted that s.23
empowers the Commissioner of Income Tax to raise an
additional assessment within 6 years after the expiration of
the year of assessment for 1968 and within 12 years for
the other two years of assessment, provided that the tax-
payer has been guilty of fraud or wilful default. In order,
however, to lift the 6 years’ bar, the taxpayer must be
found guilty of fraud or wilful default by a competent
Court of Law.

Counsel for the respondents said that the time bar is
for the raising of assessments. The sub judice decision is
a determination of the objections and though made outside
the 6-year period, they are quite legitimate. The additional
assessments for 1968 and 1969 and the assessment for
1970 were raised within the prescribed period of 6 years
and only the determination of the objections due mainly
to default of the taxpayer and the administratrix of his
estate remained pending until 1981. The decision was taken
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in virtue of s.20(5) governing the determination of ob-
jections and not under s.23 for the raising of additional
assessments; that the Law applicable for the quantification
and recovery of taxes is the Law obtaining at the time of
such quantification and not at the time that the tax is im-
posed or charged and, therefore, the Law in force at the
material time was the Assessment and Collection of Taxes
Law, No. 4/78, as amended, and this is supported by the
provisions of s. 59 of this Law as renumbered by s.2 of
Law No. 41/79.

It is a cardinal principle embodied in Article 24.3 of
our Constitution that no tax, duty or rate of any kind what-
soever may be imposed with retrospective effect. Tax 1is
imposed and charged under the relevant statutory provi-
sions at the time such liability accrues, when the relevant
taxable income was derived, and the subsequent assessment
of the exact amount payable in respect thereof, provided
the making of such assessment is authorised at the time of
its making by legislation, would not amount to imposing
tax with retrospective effect—{Vasos Constantinou Kyriaki-
des v. The Republic, 4 RS.C.C. 109).

The liability to pay tax accrued in the year when the
income was earned irrespective of whether the Commis-
sioner of Income Tax has served a notice of assessment on
the taxpayer or not, and the income tax is deemed to
have been imposed at the time when the income is earned
and the Vability actually accrued—{Demetris Petrou Chri-
stou v. The Republic of Cyprus, (1965) 3 C.L.R. 214; see,
also, Andreas ! “atsis v. The Republic, (1969) 3 CL.R.
245, a case on itate duty).

The tax was imposed and charged under the Income Tax
Laws in operation at the time, namely, the Income Tax
Laws No. 58/61, 4/63, 21/66 and 60/69.

Law No. 53/63 is a Law to provide for machinery fotr
quantification ana recovery of taxes and for matters con-
nected therewith. This law was amended by the Taxes (Qu-
antifying and Recovery) (Amendment) Law, 1969 (No. 61/
69), and it was repealed and substituted by Law No. 4/78,
a law to consolidate and amend the Assessment and Col-
lection of Taxes Law that was amended by Laws No.
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23/78 and 41/79. This legislation regulates the machinery
of assessment and appeals and not the jurisdiction to charge
tax which is derived from the Income Tax Laws. It can
only operate after the tax has been imposed or charged
under another law - (Christou case (supra); The Republic
of Cyprus v. loannis Chr. Frangos, {1965) 3 C.L.R. 641),

Section 59 of the Assessment and Collection of Taxes
Law, 1978 (Law No. 4/78, as renumbered by Law No.
41/79, s. 2, reads:-

=59.- (1) O nepi KaBopiopolr Tou Moood ko Ava-
krhoewe Popwv Népor Tou 1963 xon 1969 Bia Tou na-
povTOoC Karapyolvral, dveyu ennpeagpol nNavroc yevo-
pévou i napakeipBivroc dnwe yiva Buvlper TohTwv:

Nocitar om, ndvrec o exBobévrec Buvlper Twv ka-
Topyoupivav we Gvw Népwv i o1 exboBévrec Suvape!
Twv ek@oTtote v 10XUI nepi ®opoAoyiac Tou Eigobipa-
Toc Nopwv kar diaguhaxBévrec, duvlpel Twv xarap-
youpévwv we avw Nopwv Kavoviopoi, Haraypara, -
opiopoi ka1 eidonomnoeic Bewpodvrar we  exdobévrec
duvauer Tou napdvroc Néuov kar efakoAouBoliaiv 10x0-
ovrsc pExpic Otou avakAnBoolv, axupwBiav f avrr-
katacToboo Juvduer tou napdvroc Népou.

@ .. .o

(3) Ghadiinote 6BeBoiwoic yevopdvy  Suvapet  Twv
exdoTote ev 1oxUi nepi Popoloviac Tou  EigobAuartoc
Népwv | ooudinore véuou ywngioBévroc und Kowvor-
kic ZuveAeUoewe Oia v emBoAdv npocwnikwv EI0QO-
pibov und popofiv pbpou ecobfjpatoc ko1 pn BieuBemn-
Bcioa Tehikbe Aoyiletar we yevopdvn duvapel Twv Oi-
araEewv Tou napdvroc Néuou, ndoa de nepaitépw OYe-
Tk evépyela, €ic To oTddiov e To onolov euplioxeral
Kard v nuepopnviav tne evapEewe me oxtoc Tou
napévroc Népou, AauBaverar Suvéper Twv SiardErov
ToU napbévroc Nopou.

(4) Edv ugiorarar otadrirote unoxptwaic Ba v
nAnpwpriv @dpou Buvaper Twy  diardEewv moudinore
vopou eniBoAdvroc Tov @oépov Toutov (nepiAapBavopé-
vou vopou yngoBivroc und Kowomnkfic Zuvecheloswc
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kar emBaldvroc npoowmkhv  £10@QOPaV UNG TNV Wop-
efiv @opou cigoduartoc) o onoioc dev TeAei gv 10X
Karad TNV nuepounviav Tnc evaplewc Tng woxvoc Tou
napévroc Néopou, kal o @bpoc oUtoc Bev  kaBuwpiohn
fifkal eioenpayxbn kara Tnv pnbBeicav nuépav, o pdpoc 5
emBaMerar fy/kar ewonparrerar Suvauer Twv SardEewv

Tou napdévroc Nopous.

(“59. (1) The Quantification and Recovery of Taxes
Laws of 1963 and 1969 are hereby repealed without
prejudice to anything done or omitted thereunder. 10

Provided that, all Regulations, Orders, appointments
and notices issued under the Laws hereby repealed or
under the Income Tax Laws for the time being in
force and preserved, by virtue of the provisions of the
Laws hereby repealed are deemed as issued under the 15
present Law and continue to be in force until revoked,
concelled or replaced in accordance with the present
Law.

2. ........ e e et i i

(3) Any assessment made on the basis of the Income 20
Tax Laws in force for the time being or of any Law
of a Communal Assembly for the imposition of per-
sonal taxes in the form of income tax, and not finally
settled, is deemed as having been made in accordance
with the provisions of this Law, and any further rele- 25
vant action, in the stage in which it is on the date of
the coming into operation of the present Law, is
taken in accordance with the provisions of the present
Law.

(4) If any obligation exists for the payment of tax 30
in accordance with the provisions of any Law impos-
ing such tax (including a Law of a Communal Assem-
bly, imposing a personal tax in the form of income
tax) which is not in force on the date of the coming
into operation of the present Law, and such tax has 35
not been ascertained and/or was not collected on the
date in question, the tax is imposed and/or collected
in accordance with the provisions of this Law").

Subsections (3) and (4) are almost identical to s. 50(3)
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and (4) of the Taxes (Quantifying and Recovery) Law,
1963 (Law No. 53/63), that was judicially considered in
Frangos case (supra). When liability for tax accrues and is
neither met nor extinguished, the statutory provisions ap-
plicable for the quantification and recovery of such tax
at the time of such quantification and assessment and re-
covery are the laws in force at this time. This does not
amount to retrospective taxation nor is such law contrary
to the provisions of Art. 24, paragraph 3, of the Con-
stitution.

In the present case the original assessments and the ad-
ditional assessments raised in 1974 and 1975 for the first
two years were made within the period prescribed by the
Law. The liability to pay the tax was neither met nor ex-
tinguished, and the assessment thereof has not been finally
disposed until February, 1981, as the objections had not
been determined. The Commissioner rightly acted under
5.20 of the Assessment and Collection of Taxes Law, No.
4/78, as amended. There is no time limit for the determina-
tion of an objection. As the assessments were validly raised
in 1970, 1974 and 1975, the fact that the objection against
them was determined in 1981 does not affect the validity
of the sub judice decision. In Theofylahtos Mavrommatis
v. The Republic of Cyprus, (1966) 3 C.L.R. 143, at p.
150, Triantafyllides, J., as he then was, said:-

“Section 50(4) of Law No. 53/63 cannot be said
to be itself a provision laying down the machinery for
assessment, but it merely provides that the provisions
of Law 53/63 shall be applicable to, inter alia, the
assessment of tax payable because of a liability in-
curred under the provisions of any other Law which
has ceased to have effect in the meantime”.

And on p. 151:-

“In the light of the above, I am of the opinion that
the additional assessment raised on the 18th Decem-
ber, 1963, in respect of the year of assessment 1957,
could validly be raised under section 23, because it
was raised within six years after the end of such
year of assessment, and in view of what I have already
said about section 45 of Cap. 323—which is in all
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material respects the same as section 23—I hold that
the validity of such assessment is not affected by the
fact that the objection against it was determined only
on the 14th October, 1964”.

Under the provisions of s.23(2) of Law No. 4/78 (in-
troduced in our legislation for the first time by s. 10 of
Law No. 61/69) where a person has been guilty of fraud
or wilful default, the time limit of six years mentioned in
subsection (1) shall be increased to twelve years. It is not
necessary for the lifting of the six years’ bar for a person
to be found guilty of fraud or wilful default by a Court of
Law, It is sufficient if the Commissioner on the evidence
before him reasonably makes a finding to that effect. It
is not permissible in the construction of a law to introduce
words which are not found in the statute - (Arumugam Pil-
lai v. The Director-General of Inland Revenue, (193i)
S.T.C. 146; Hawkins v. Fuller (Inspector of Taxes), (1982)
S.T.C. 428). In this case, however, the matter does not
arise as the sub judice decision is the determination of a
pending objection and not an additional assessment.

It was argued that the respondent Commissioner in de-
termining an objection has only a limited power, either to
sustain the objection or to overrule it but not to increase
the chargeable income. This propcsition is untenable hav-
ing regard to the clear provisions of the proviso to sub-
section (5) of s.20 of the Assessment and Collection of
Taxes Law, 1978, empowering the Director to determine
the amount of the object of the tax of the person objecting
at an amount higher than the taxation under objection. This
proviso read in the context of the law as a whole em-
powers the Director to increase the amount of the object of
the tax, when there is an objection, without resorting to
the provisions of s. 23 for additional assessment. Further-
more there must be a finality to the process of the asssss-
ment of the tax and the determination of an objection should
be the final stage in the process of the quantification of

tax.
WIFE'S INCOME

The respondent charged in the namc.of the taxpayer the
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income of his wife derived from rents of one-half share of
a house in London.

Section 21 (1) of Law No. 58/61 read:-

“The income of a married woman living with her
husband shall, for the purposes of this Law, be deemed
as income of the husband and shall be taxed in the
name of the husband”. :

“Income of a married woman” was defined in subsec-
tion (2) as income derived otherwise than by the exercise
of the right safeguarded under Article 25 of the Constitu-
tion. This section was repealed and substituted and renum-
bered to section 22 by s. 15 of Law No. 60/69. The ma-
terial part thereof is subsection (2) that reads:-

(2) Any income other than earned income derived
by a married woman living with her husband shall,
for the purposes of this Law, be deemed to be the
income of the husband and shall be charged in the
name of the husband:

Provided that the wife may be required to pay that
part of the total tax charged upon the husband which
bears the same proportion to that total tax as the in-
come of the wife charged in the name of the husband
bears to the total income of the husband and wife
charged on the husband notwithstanding that assess-
meni has not been made upon her”.

In Demetriades v. The Republic (Minister of Finance
and Another), (1974) 3 CL.R. 246, it was held by a
Judge of this Court that s.22 of the Income Tax Law and
all other similar earlier tax provisions are unconstitutional
as being repugnant to Articles 24 and 28 of our Constitu-
tion. This decision was upheld on appeal by the Full Bench,
cub noimine JFhe Republic (Minister of Finance and Ano-
iherj v. Deretrios Demetriades, (1977) 3 CL.R. 213.

As the legislation under which the income of the wife
in the present case was decmed to be the income of the
husband and was charged in his name is unconstitutional,
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that part of the sub judice decision will be declared null
and void and of no effect.

INVESTMENT INCOME OF THE TAXPAYER
ABROAD

The tax is payable at the rate or rates specified for each
year of assessment upon the income of a person accruing
from any rent in the year prior to it, i.e. income received
from rents in 1967 is taxable under the Law in operation
in 1968, the year of assessment, and rents of 1968 are
subject to the Law in operation in 1969.

Section 5(1) of Law No. 58/61 read:-

sTnpoupévwov Twv BiatdEewv Tou napévroc Nopou,
81 éxaorov @opoloyikdv £toc enmiBaAletal, Bdocer @o-
poAoyikiy ouvreAeorwy eidikaTtepov v ToIc  e@eEnc
kaBopidopévwyv, PoOpoc eni TOU EICODANATOC EK TWV KO-
TWTEPW OVAPEPOUEVWV NNYyWV Navroc Nposwnou, Tou
KTwHEVOU A npokinTovToc €v TN Anpokparia | anooteA-
Aopévou kai AcpBavopévou eic Tnv  Anpoxparviav €K
TWY KATWTEPW QVAQPEPOHEVWV MNydvs,

{“Subject to the provisions of this Law, for each tax
year a tax is imposed, on the basis of the income tax
rates, hereinafter specified, on the income of any person
from sources hereinafter referred to, acquired or de-
rived in the Republic or sent and received in the Re-
public from the sources hereinafter referred to™).

The Income Tax (Amendment) Law, 1969 (Law No.
60/69), s. 4 (1), originallp amended the aforesaid provi-
sions by the deletion and substitution of paragraph (c) of
8. 5(2). The new statutory provision reads as follows:-

«To olvohov Tou ekT6c Tne Anuokpariac npoky-
nTovroc eicodAparoc ef enevdloewc Ba Aoyilnrar we
e100dnpa ktnBév gv T Anpokpariq, eite  TolUTO pETE-
@epBn eic Tnv Anpokpatiav gite pnp».

(“The whole of the investment incoge arising out-
side the Republic shall be deemed to be income de-
rived in the Republic whether or. not remitted to
the Republic”).
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“Investment income” is defined in Law 60/69, s.2, as
follows:-

«‘Eigobnua ek enevdbloewd’ onuaivel o1ovdAnote e
0068npa To onoiov Bev eival Kepdalvopevov e100Bnpa»

(“ ‘Investment income’ means any income which is
not earned income”).

“Earned income” («xgpdaivopevov e1068nua») is de-
fined in s.2 of Law 58/61 as follows:;

«Kepbawvopsvov €1008npa’ onuaivel nav  £1008npa
xrwpevov £ olaodhAnore eunopikAc i Bioynxavikne enm-
XEIpAoewe, €K TNC Qokfoewce emtndeuparoc 1 Biote-
xviac Tivoc, € gheubBépou 4 GAMou  TIvoc enayyéApa-
Toc, ek wmobuwrdv unnpeowwy, cuvralewv i GAhwv emn-
giwv npogdBuwv karaBaMlhopévvy Adyw R/ OVAPOPIKWC
npo¢ napwynuévac poBwTdc unnpegiace.

(“ ‘Earned income’ means all income derived from
trading or industrial enterprise, from the carrying on
of any business or handicraft, from any professional
or other occupation, from salaried services, pensions
or other yearly emoluments granted because of, or in
respect of, rendered salaried services”).

The subsequent legislation did not amend in any way
the definition of “earned income” in Law 58/61.

The rents that the share of the house of the taxpayer in
London yielded are profits derived from sources not in-
volving any productive efforts - (See Vita Ora Co. Lid. v.
The Republic, (1973) 3 C.L.R. 273 at p. 280; loulia Mang!:
v. Republic (1983) 3 CL.R. 52).

The deceased derived the income from rents in London
simply and solely because of his ownership of the house,
and from the material before me it was investment income.
This was not remitted to Cyprus. Therefore, the rents col-
lected in 1967 could not be made the object of taxation
in Cyprus. The sub judice decision in so far as it relates to
the rents of the taxpayer in London for 1967—year of
assessment 1968— is null and void and of no effect.

The onus of satisfying the Court that an assessment is
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excessive rests on the taxpayer—{Sclomonides v. The Repu-
blic, (1968) 3 C.L.R. 105). The Commissioner in crder to
increase the amount of the object of the tax has to be sa-
tisfied from the facts and evidence before him and not
to act on conjectures. Conjectures, however, are completely
different from reasonable inferences drawn from the ma-
terial before him.

The applicant complains that the income assessed by
the Income Tax Authorities in England is lower than the
income—rents—assessed by the respondent. The document
on which reliance is placed was not before the Commission-
er at the time he reached the sub judice decisions. Fur-
thermore the Commissioner had detailed information in
the letters of Michaelides on which he could base his assess-
ment, which he did.

With regard to the £5,650.- remitted to London in
April, 1967, the evidence before the Commissioner was that
in April, 1967, whilst the taxpayer was in London, in order
to pay for the purchase of the house at 38, Salisbury Road,
London, N. 4, he used money which on his instructions
were remitted to him through the Bank of Cyprus from
Cyprus to London. In December, 1967, for the completion
of the purchase of the house at 34, Umfreville Road, Lon-
don, N. 4, the taxpayer remitted to Mr. Michaelides through
the Bank of Cyprus £2,000.- which Michaelides collected
and paid to the vendor.

It is noteworthy that until -the production of these let-
ters in Court, the taxpayer and the applicant were denying
flatly that any money was remitted by the taxpayer to
London, and indeed their complaint in Court was that these
letters were not made available to the applicant earlier.

The approach of this Court in tax cases is different from
the approach of the English Courts. In this country a re-
course under Article 146 of the Constitution in a tax case
is the same in every respect as any other recourse against
any administrative decision liable to judicial control. The
burden rests on the applicant to satisfy the Court that it
should interfere with the subject-matter of the recourse. We
have no jurisdiction to go into the merits of the taxation.
The power of this Court is limited to the scrutiny of the
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legality of the action, and to ascertain whether the Admini-
stration has exceeded the outer limits of its powers. Pro-
vided they confine their action within the ambit of their
power, an organ of public administration remains the ar-
biter of the decision necessary to give effect to the Law;
and so long as they make a correct assessment of the factual
background and act in accordance with the notions of
sound administration, their decision will not be faulted.
In the end, the Courts must sustain their decision if it was
reasonably open to them - (Pikis v. The Republic, (1965)
3 CL.R. 131, 149; Georghiades v. The Republic, (1982)
3 CL.R. 659; Mangli v. The Republic, (supra).)

In the oral address it was without stress contended that
the rules of natural justice were violated by the failure of
the Revenue to make available to the applicant the letters
of Yiannakis Michaelides. This proposition is untenable.
The facts disclosed in Michaelides’ letters were within the
knowledge of the taxpayer, and the administratrix is no
other person than the trustee of the latter’s estate and
under the law the personal representatives of a deceased
are answerable for doing of acts, matters and things as
such person, if he were alive, would be required to do un-
der the law——(Section 15 of Law No. 4/78). The appli-
cant became the personal representative of the deceased as
early as 14.6.78. The taxpayer—and by extension his per-
sonal representative—had a duty to submit all material ne-
cessary for the assessment of the object of the tax.

The rules of natural justice are not applicable in this
tax case. In general no duty is cast upon administrative
bodies with regard to purely administrative matters, not
disciplinary, to make to a person available the information
they have - (Lefkos P. Georghiades v. The Republic, (1972)
3 CL.R. 157; Five Bus Tour Limited v. The Republic,
(1983) 3 C.L.R. 793, 809; Kontemeniotis v. C.B.C., (1983)
3 CL.R. 1027, 1033-34; Karatsi v. The Republic, (1984)
3 C.L.R. 488).

The sub judice decision was taken on the evidence avail-
able to the Commissioner at the material time. Both the
taxpayer and the administratrix of his estate, though a
considerable time elapsed from the date the objections were
raised, they failed to supply the respondent with any par-
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ticulars whatsoever. Having regard to the totality of the
material before the respondent at the material time, I am
of the view, and so hold, that it was reasonably open to
the Commissioner to reach the sub judice decision with the
exception of the investment income of 1967 and the income
of the wife. He did not take into consideration any fact
which he should not and he did not fail to take into considera-
tion any fact which he should have taken.

The sub judice decision is not faulty because of lack of
or defective reasoning. The contents of the sub judice de-
cision coupled with the material in the file constitute suf-
ficient reasoning.

To sum up, income tax is imposed and charged under
the relevant statutory provisions at the time such liability
accrues. The quantification and recovery of taxes is ‘gov-
emed by the law obtaining at the time of such quantifica-
tion or recovery and not at the time that the tax is imposed
or charged. The respondent Commissioner rightly acted
under the Assessment and Collection of Taxes Law, No.
4/18, as amended. This does not amount to retrospective
imposition of tax and is not repugnant to Article 24.3 of
the Constitution. The additional assessments were made
within the six-year period provided by s. 23 of the Income
Tax legislation obtaining at the time. The six years’ period
is increased to twelve years in case where a person s
found guilty on a proper finding on the facts and evidence
before the Commissioner by the Commissioner that such a
person is guilty of fraud or wilful default. It is not neces-
sary for the taxpayer to be found guilty of fraud or wilful
default by a Court of Law.

In the present case the respondent determined the ob-
jections. There is no time-limit for the determination of
an objection and there is no abuse of power so far as the
time of determination of the objections is concerned. His
not deferring further the determination of the objections
raised six to eleven years earlier was reasonable. The res-
pondent under s.20(5) of the Assessment and Collection
of Taxes Law, 1978, is empowered to determine the amount
of the object of the tax of the person objecting at an amount
higher than the taxation under objection. The income of
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the wife cannot validly be deemed to be the income of the
husband and it cannot be validly charged in the name of
the husband; any statutory provisions to the contrary are
repugnant to Articles 24 and 28 of the Constitution. The
investment income of a taxpayer abroad not remitted in
the Republic, prior to the coming into operation of Law
No. 60/69, cannot be the object of income tax.

The rents from houses in London were profits derived
from sources not involving any productive effort; is not
earned income but investment income. The onus of satis-
fying the Court that an assessment is excessive rests on the
taxpayer. The taxpayer and the administratrix of his estate
failed to submit any particulars or material to the respond-
ent. It was open to the respondent to act on the evidence
available to him contained in the two letters of Michaeli-
des, a close relative and manager of the affairs of the tax-
payer in London. The sub judice decision on the evidence
available to him was reasonably open to him and his appre-
ciation of the factual situation is not such as an admini-
strative Court can interfere with it. The rules of natural
justice are not applicable in the present tax case. The
sub judice decision is not faulty either due to lack or de-
fective reascning. It was reasonably open to the Commis-
sioner, with the exception of the part thereof relating to
the investment income of the taxpayer received in London
in 1967 and the charge of the income of the wife in the
name of the taxpayer.

In the result the sub judice decision is partly declared
null and void and of no effect whatsoever in so far as it
relates to the investment income of the taxpayer - rents -
in London in 1967 and the taxation of the income of the
wife in his name. The recourse, therefore, partly succeeds.

In all the circumstances of the case T make no order as
to costs.

Sub judice decision partly
annulled. No order as to
costs.
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