{1986)
1985 July 18
[Loris, 1.1

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

ANDREAS HERODOTOU AND OTHERS,
Applicants,
V.

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF INTERIOR AND/OR
THE COMMANDER OF POLICE.

Respondents.

(Cases Nos. 6/85, 23/85, 24/85,
27/85, 30185, 41/85, 50/8S,
52/85, 53/85, 6485, 67/8S,
70/85, 80,85, 84/85, 86/85,
87/85, 90/85, 92/85, 93/85,
94/85, 95/85, 96/85, 97/85,

98/85, 99/85, 105/85, 110/85,

112/85, 113/85, 114/85, 130/85,

133/85, 134/85, 151/85, 152/85,

157/85, 161/85, 169/85, 170/85,

171/85, 192/85, 203/85, 205/85,

207/85, 208/85, 214/85, 215/85,

223/85, 231/85, 235/85, 245/85,

255/85, 256/85, 257/85, 258/8S,

259/85, 260/85, 261/85, 266/85,

267/85, 272/85, 274/85, 285/8S,

287/85, 296/85, 304/85, 322/85,

330/85, 331/85, 340/85, 341/8S,

342/85, 347/85, 349/85, 355/85,

361/85 and 375/85).

Administrative Law—Promotion of Police Constables 1o the
rank of Sergeant—Police Law, Cap. 285 as amended—
Section 10-—Section 13(1)(2)(3) and (4) enacted by sec-
tion 2 of Law 29/1966—Regulation making power under
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3 C.L.R. Herodotou & Others v. Republic

section 10 concerning promotion of non Gazetted Officers
repealed by necessary implication by the second above enact-
ment—Consequently, The Police (Promotion) Regulations
published on 22.7.1983 and made under section 10 with-
out being placed before the House of Representatives as
provided by Law 29/1966 are invalid—The sub judice pro-
motions made under the said Regulations are null and void.

Interpretation of statutes—Repeal by necessary implication of

an enactment by a new enactment—Principles applicable.

All applicants in the above 77 recourses impugn the de-
cision of the Commander of the Police approved by the
Minister of the Interior, published in the Police Gazette
on 3112.1984 whereby the interested parties (Police Con-
stables) were promoted to the rank of Sergeant as from
15.12.1984,

All above recourses were heard together as they present
a common legal issue, namely the validity of the Police (Pro-
motion) Regulations 1983, published on 22.7.1983 (No. 184/
1983) on the strength of which the sub judice promotions
were effected. These Regulations were made under section
10 of the Police Law, Cap. 285 as amended. These Regu-
lations repeal regulations 3, 4 and 5 of the Police (Pro-
motion) Regulations, 1958 (Notification 281 in Suppl. No.
3 of the Official Gazette dated 28.4.58) (which had also
been made under the said section as it then stood) by sub-
stituting same with new regulations (3)—(9) which sub-
stantially affected the status quo in connection with pro-
motions at the time of their publication.

The legal point for determination was whether the regu-
lation making power under the provisions of section 10
of the Police Law, Cap. 285 as amended was by necessary
implication repealed by the provisions of section 2 {sec-
tion 13(2)(3) and (4) of the Police Law, Cap. 285 as
amended) of Law 29/1966.

Held, annulling the sub judice promotions (1) that as
a general rule the Courts do not favour repeal of an enact-
ment by implication, unless the original enactment is so
inconsistent or repugnant to the latter, that the two enact-
ments are incapable of standing together,
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(2) That if the Council of Ministers continu¢ to have
power to make Regulations at least as regards promotions
of non pgazetted Officers under section 10 of Cap. 285 on
the recommendation of the Police Commander and with-
out an obligation of placing such regulations before the
House of Representatives as envisaged by sub-section 4
of section 13 (Law 29/66) then the provisions of the
latter enactment, making mandatory the ultimate sanction
of the House of Representatives, before the publication of
the Regulations, will be defeated. The regulation making
power, at least so far as promotion of non gazetted of-
ficers is concerned, under the said section 10 is so re-
pugnant and inconsistent with the regulation making power
under section 13(4) that the relevant sections are incapable
of standing together.

(3) That the original regulations of 1958 were retained
in force by virtue of the proviso to sub-section 3 of section
13 (Vide Law 29/1966) pending the making of new regu-
lations under Law 29/1966; and that no new regulations
were made under Law 29/1966; and that the Regulations
of 22.7.1983 were never placed before the House of Re-
presentatives as envisaged by sub-section 4 of section 13
{Vide Law 29/1966). These Regulations purported to
effect & substantial' change to the pre-existing status gquo
regarding promotions.

(4) That, therefore, section 10 of the Police Law, Cap.
285 was repealed by, necessary implication by Law 29/
1966; and that, consequently, the Regulations of 22.7.
1983 are invalid. The' validity of the original Police (Pro-
motion) Regulations of 1958 has not been affected by the
repeal of section 10 (Vide proviso to sub-section 13(3) of
Cap. 285 as amended by Law 29/1966).

Sub judice decisions annulled.
* No order as to costs.

- Recourses. .
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Recourses against the decision of ~the respondents to
. promote the interested parties fo the rank of Sergeant in
the Police Force in preference and instead of the’ applicants.
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L. Papaphilippou, for applicants in cases Nos. 52, 114,
151, 235, 260 and 361/85.

A. Haviaras, for applicants in cases Nos. 340/85 and
341/85.

St. Kittis, for applicants in cases Nos. 203, 205, 207
and 208/85.

E. Vrahimi (Mrs.), for the applicants in cases Nos. 41/85
and 50/8S.

C. Emilianides, for applicants in cases Nos. 130/85,
133/85, and 134/85.

St. Drimiotis, for applicants in cases Nos. 157, 274
and 347/85.

A. §. Angelides, for applicants in cases Nos. 272 and
375/85.

E. Efstathiou, for applicants in cases Nos. 27/85 and
231/85.

N. Clerides, for applicants in cases Nos. 67/85, 214
85 and 215/85.

Chr. Triantafyllides, for applicants in cases Nos. 92,
93, 94, 95, 96, 97, 98, 99 and 192/85.

A. P. Erotocritou, for applicants in cases Nos. 255,
256, 257, 258, 259 and 285/85.

A. Magos, for applicants in cases Nos. 304/85 and
342/85.

A. Papacharalambous, for applicants in cases Nos. 80,
87, 90, 105, 110, 112, 113, 223/85 and
349/85.

N. Papamiltiadous, for applicants in cases Nos. 23/85,
53/85, 64/85, 86/85, 169/85, 170/85,
171/85, and 322/85.

E. Markidou (Mrs.), for applicants in cases Nos.
152, 161, 261 and 266/85.
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K. Talarides, for applicant in case 24/85.
A. Drakos, for applicant in case 331/85.
G. Triantaﬁllides, for applicant in case No. 296/85.
St. Charalambous, for applicant in case 245/85.
A. Ntorzis, for applicant in case 287/85.
E. Efthymiou, for applicant in case 330/85.
A. Eftychiou, for applicant in case 30/85.
Tr. Constantinides, for applicant in case 84/8S.
J. Erotokritou, for applicant in case 6/85.
Chr. Mitsides, for applicant in case 7/85.
M. Christofides, for applicant in case 267/85.
G. Georghiou, for applicant in case 355/85.

M. Flourentzos, Counsel of the Republic, for the res-
pondents.

All interested parties called absent—affidavit of service
filed for all in Case No. 6/85.

For the interested partics, as numbered on the list filed
in case 24/85, appearances as follows:

N. Papaefstathiou for T. Papadopoulos for interested parties
1, 2, 3, 4,6, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 19,
20, 21, 22, 23, 24, 25, 27, 28, 29, 30, 31, 33, 335, 36,
37, 38, 39, 40, 41, 42, 44, 47, 49, 50, 51, 53, 54, 55,
56, 57, 58, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71,72,
73, 76, 77, 79, 80, 81, 82, 84, 85, 86, 88, 89, 90, 91I,
92, 93. .

N. Papaefstathiou also appears with P. Papageorghiou for
interested parties 45 and 78. '

P. Papageorghiou appears for the following interested
parties: 18, 34, 52, 59, 75, and 87.

P. Papageorghiou appears for the interested parties 45
and 78 with N. Papaefstathiou.
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G. Kokkinou, for interested party No. 43.
B. Vassiliades, for interested party No. 48 and 83.
N. Cleridou (Mrs.), for the interested party No. 74,

Cur. adv. vult.

Loris J. read the following decision. All applicants in
the above 77 intituled recourses impugn the decision of the
Commander of the Police approved by the Minister of the
Interior, published in the Police Gazette on 31.12.84,
whereby the interested parties (Police constables) were pro-
moted to the rank of Sergeant as from 15.12.84.

As all the above recourses present a common legal issue,
notably the validity of the Regulations on the strength of
which all the aforesaid promotions were effected, were
heard together on the application of all concerned on this
preliminary issue, pursuant to the directions of this Court.

In order to examine the legal issue arising, it is necessary
to resort to the original legislation on the matter, the re-
gulations made thereunder, as well as to the subsequent
amendments of the law and the regulations.

Section 10 of the Police Law, Cap. 285 (which is in-
cluded in Part IT of the Police Law under the heading
“Constitution and Administration”) was amended by s. 4
of Law 21/64 (vide Schedule under s. 4} to read as fol-
lows:

“10 (1) The Council of Ministers may on the advice
(rii yvwpodormioe)) of the Commander of the Police,
from time to time, make Regulations for the good
order, administration and government of the Force.

(2) Without prejudice to the genmerality of the pow-
ers conferred by subsection (1), the regulations may
make provision for all or any of the following mat-
ters:-

() promotion and reduction in rank;
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”

On 28.4.58 the Police (Promotion) Regulations 1958
were published in the Official Gazette of the then Colony
of Cyprus (coming into force onp 1.5.1958 vide Notifica-
tion 281 in Suppl. No. 3 dated 28.4.58); the said regula-
tions were made under s. 10 of Cap. 285 as it then stood.

It may as well be added here that the aforesaid Regula-
tions were amended subsequently by the Council of Mini-
sters of the Republic of Cyprus; in order to aveid confu-
sion, owing to the repeated amendments, I shall confine
myself in mentioning here that the first amendment of the
regulations was effected on 10.11.66 (vide No. 943 .
Suppl. No. 3 of Cyprus Gazette dated 10.11.66).

Section 13 of the Police Law, Cap, 285 (which is in-
cluded in Part III of the Police Law, under the heading
“Appointment, Enlistment, Service and Discharge”) was
amended originally by Law 19/60 and subsequently by
Law 21/64; it is significant to note that the aforesaid amend-
ments were referring to subsection (1) of section 13, which
dealt with appointments, promotions and discharge of Ga-
z.etted officers only.

Subsections (2) and (3) of section 13 were abolished and
substituted by s. 2 of Law 29/66 published on 30.6.1966.
Section 2 of Law 29/66 reads as follows:

«2. Ta &daqa (2) xai (3) Tod &Gpbpou 13 TOD Bao-
kol Népou karapyolvral kai dvrikaBigravror &4 TV
KATWO! :

{(2) 'O "Apynyoc., Tl éyxpiogr Tob ‘Ynoupyou, Giopi-
Zel, kararaooel, npodyer kal &nodder nédvra T& péAR
Tic Auvlpewc péxpr kai  gupnepidapBavopévou  Tol
"Apy1eniBewpnTod.

(3) Oi 8por Biopiopod, karardfewe, npooywyiic, U-
nnpeaigc Kai dnoAdoewe peAdv THe Auvlpewe npo-
8A&novral Und Kavovioudv yevopévwv. Ond  Tol Y-
noupyikol ZupBouAiou &ni TH 6doer Tol nopdvroc ap-
Opou kai dnpooicuopévwv eic ™V énionupov  &@nuepi-
Sa tAc Anpokpariac:

Nocital oT1 péxpr vic éxbdoswe TOv év T® napdvt
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£Sapiw npoBAenopévwv Kavoviopav of kard ThRv AuE-
pnviav évapfewe ioxvoc ToU napdvroc Nopou &v ioxdi
Kavoviopoi xal Fevikai Aiarafeic 84 £EokohouBhow-
aiv £papuolousvol.

(4) Kavoviopoi £xkdidépever éni Ty Baoer Tol napodv-
Toc GpBpou karatiBevrar cic TAv Bouhdv TEvV AVTI-
npoownwy. "Edv peTd napodov dexanévre Ruepv anod
Tic ToOllTnG KkoTaBéoewe 4 Bouhl TV "AvTinpoou-
nov 8" anopdoewc autic S&v Tpononowjon T dxupd-
an ToUc oltw xataredivrac Kavovigpolc #iv ohw A &v
pépel TOTEe oltol dptowc petd TRV népodov T dvw
npoBeopiac dnuoaiedovral £v TH Emoiy e@npepit TC
Anpoxporiac kai rifevrar év igxdi ané Tijc Toioltng dn-
pooieogwe. 'Ev nepmragel Tpononomncews TolTwy £V
Ohw A ev péper Ond ThHe BoulMic TOV "AvTinpocwnwv
oUtol Snpooictovral &v TH &émofpw epnuepidi Tic An-
pokpartiac wc ABelov oUTw TpononomBi UN' auThc Kai
Tifevrar £v iox0i and Thc Toradmme Snpocieloswe.»

(“2. Paragraphs (2) and (3) of section 13 of the basic
Law are hereby repealed and replaced by the following
provisions:

(2) The Commander of the Police, with the approval
of the Minister, shall have power to appoint, classify,
promote and dismiss all members of the Force upto
and including the rank of Chief Inspector.

(3) The terms of appointment, enlistment, promo-
tion, service and dismissal of members of the TForce
shall be provided by Regulation made by virtue of
this section by the Council of Ministers and published
in the Official Gazette.

Provided that until the issue of the Regulations
mentioned in this paragraph the Regulations and the
General Orders in force on the day when this Law
comes into force shall continue to be in force.

(4) Regulations issued by virtue of this section are
placed before the House of Representatives. If after
the expiration of a period of fifteen days from such
placing as aforesaid the House does not by a decision

.amend or annul the Regulations so placed in toto or
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in part, then such regulations shall immediately upon
the expiration of such period be published in the Of-
ficial Gazette and are put into force as from the date
of such publication. In the event of an amendment of
such regulations by the House in toto or in part, such
regulations are published in the Official Gazette as
amended by the House and are put into force as from
the date of such publication™).

It is important to note that Law 29/66 provides inter
alia

(a) For the making of new Regulations in connection
with promotions,

(b) For the placing of such Regulations before the
House of Representatives for approval before their
publication,

(c) That the existing Regulations will continue in force
on the date of the coming into operation of “this
law” pending the publication of the new Regula-
tions; in this connection we must always bear in
mind (i) that Law 29/66 was published in the Of-
ficial Gazette on 30.6.1966 and came into opera-
tion on the same day in the absence of any provi-
sion to the contrary.

(ii) Up to 30.6.1966 the Police (Promotion) Re-
gulations 1958 were not amended, the first amend-
ment thereof having been effected on 10.11.66, i.c.
almost 4% months after the enactment and the com-
ing into operation of Law 29/66.

Reverting again to the Police (Promotion) Regulations
1958, in order to complete the picture as regards amend-
ments of the said regulations up to 1983, when the regula-
tions under consideration were published, (vide No. 184/83
of 22.7.83) it may be noted that certain minor amendments
were effected, which were not directly connected with the
promotions, as follows:

(1) On 10.11.66 (under No. 943/66) a proviso to regula-
tion 11 was added.
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(2) On 9.6.72 (vide No. 111/72) an amendment was ef-
fected to the then regulation 9 (now 13).

(3) On 12.12.80 (vide No. 347/80) an amendment was
effected to regulation 10 (now 14).

On 22.7.83 (vide No. 184/83) the Police (Promotion)
Regulations 1983 were published; they repealed regulations
(3), (4) and (5) of the original regulations of 1958 substi-
tuting same with 9 new regulations (regulations (3)-(9))
which substantially affected the then existing status quo in
connection with promotions.

It was conceded by the respondents that the sub judice
promotions in the present recourse were made pursuant to
the new regulations (3)-(9) of 1983, amendments which
were published under the provisions of s. 10 of Cap. 285.

It was submitted on behalf of the applicants that the
sub judice promotions could not be made under these re-
gulations which were allegedly ultra vires the enabling
Law, as they ought to have been made under s. 13 of the
Police Law as amended and not under section 10, the
latter section having been by necessary implication re-
pealed at least as far as the promotions were concerned.

It -‘was further submitted on behalf of the applicants
that the regulations of 1983 were never placed before the
House of Representatives and therefore they were repug-
nant to the provisions of Law 29/66.

Counsel for the Republic supported the validity of the
amended regulations and submitted that section 10 of the
Police Law, Cap. 285 enables the Council of Ministers on
the advice of the Commander of the Police to make regula-
tions independently of the provisions of s. 13(2)(3) and
(4) of Law 29/66. The Council of Ministers, it was main-
tained, has power both under s. 10 and under s. 13 of the
Police Law to make regulations for promotions in the Po-
lice Force.

Counsel appearing for the interested parties adopted the
submissions of learned counsel appearing for the Re.
public.

Thus, the validity of the regulations on the strength of
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which all the aforesaid promotions were effected turns ma-
inly on the issue whether the regulation making power un-
der the provisions of s. 10 of the Police Law was by ne-
cessary. implication repealed by the provisions of 5.2 of
Law 29/66.

It is a fact that Law 29/66 did not expressly repeal the
regulation-making power under s.10 of the Police Law.
As a general rule the Courts do not favour repeal of an
enactment by implication unless the original enactment is
so inconsistent or repugnant to the latter, so that the two
enactments are incapable of standing together. (Vide Hals-
bury’s Laws of England 4th ed. Vol. 44, paragraph 966).

Section 10(1) and (2) of the Police Law enables the
Council of Ministers to make regulations on the advice of
the Commander of the Police for certain matters including
“promotion and reduction in rank”. Sub-section 4 of section
13, as set out in s.2 of Law 29/66 provides for the plac-
ing of Regulations to be made in connection with promo-
tions before the House of Representatives for approval be-
fore their publication.

It is obvious that if the Council of Ministers continues
to have power to make regulations at least as far as pro-
motions of non gazetted officers are concerned on the re-
commendation of the Police Commander only, without an
obligation of placing such regulations before the House of
Representatives as envisaged by subsection 4 of section 13,
then the provisions of the later enactment which 1is law
29/66 will be defeated, as the latter law makes mandatory
the ultimate sanction of the House of Representatives be-
fore the publication of the Regulations.

Having given the matter my best consideration I have
come the the conclusion that the regulation-making power
at least so far as promotion of non gazetted officers is
concerned, is so repugnant and inconsistent with the regu-
lation making power under sub-section 4 of s. 13 that the
relevant sections are incapable of standing together.

It is a fact that the original regulations of 1958 were
retained in force by virtue of the proviso to sub-section (3)
of 5.13 (vide Law 29/66), pending the making of new
regulations under the law of 1966; and it is also correct
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that no new regulations were made pursuant to the provi-
sions of Law 29/66. It is clear though from the regulations
published in 1983 (184/83 of 22.7.83 which have been
published by virtue of the provisions of s. 10 of the Police
Law, that the new regulations are not any more minor
amendments of the original regulations, but they
effected in substance sweeping changes to the pre-existing
status quo in connection with promotions; they provide in-
ter alia, for a committee for evaluading candidates for pro-
motion (new regulation 4), a committee of selection (new
regulation 7) and certain other matters apparent from mere
perusal of the new regulation, which introduce an entirely
new procedure in connection with promotions, unknown to
the original Police (Promotion) Regulations; in this con-
nection, we must not loose sight of the fact that all these
regulations having been published under s. 10 of the Police
Law were never placed before the House of Representa-
tives for the required sanction by the House, as envisaged
by sub-section 4 of s. 13 (vide Law 29/66).

For all the above reasons, I hold the view that s. 10 of
the Police Law was repealed by necessary implication, by
Law 29/66, in so far as it relates to promotions of non
gazetted officers; of course this repeal does not affect the
validity of the original Police (Promotion) Regulations of
1958 which were retained in force by the proviso already
stated to sub-section 3 of section 13, pending the making
of new regulations.

In the result the sub judice promotions to the rank of
sergeant, made under the regulations of 1983 (184/83 on
22.7.83) cannot stand and they are hereby declared null
and void as the regulations in question are invalid for the
reasons stated above.

There will be no order as to costs.

Sub judice promotions annuiled.
No order as to costs.
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