{1985)
1985 May 31

[L. Lorzou, 1]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

MICHALAKIS POLYVIOU,

Applicant,

V.

THE IMPROVEMENT BOARD OF AYIA NAPA,

Respondents.

{Case No. 347/80).

Administrative Law—Administrative review—-Principles  appli-
cable—Review procedure under section 18 of the Streets
and Buildings Regulation Law, Cap. 96 (as set out in
section 3 of Law 13/74) not an indispensable prerequisite
but an optional remedy—And therefore applicant could
file the present recourse before resorting first to such pro-
cedure.

Administrative Law-——Administrative acts or decisions—Execu-
tory act—Preparatory act——Only final executory acts or
decisions could be made the subject of a recourse under
Article 146 of the Constitution—Application for a building
permit—Respondents replied that applicant's propertv af-
fected by a street-widening plan and asked him to modify
his architectural and other plans—Said reply an act pre-
paratory to the reaching of a final decision and not exc-
cutory—It could not be made the subject of a recourse.

Streets and Buildings Regulation Law, Cap. 96—Review pro-
cedure under section 18 of the Law fas set out in section
3 of Law 13/74)—Not an indispensable prerequisite hut
an optional remedy,

On the 6th May, 1980, the applicant, who was the
owner of a building site, situated at Ayia Napa village
within the limits of the Improvement Board area submitted
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to the respondent lmprovement Board an application for
2 building permit for the construction of a two-storey
house on the above plot enclosing the architectural plans
and all other necessary documents. On the 14th August,
1980, the respondents addressed a letter to the applicant
informing him that his property was affected by a plan
for the widening of the street and also by a plan for the
extension of the road network as shown on a survey plan
attached to the said letter, and that, therefore, in order 1o
be able to re-examine his application he should modify
his architectural and other plans so that the building
should be at a distance of ten feet from the street align-
ment and ten feet from the boundary of the proposed
road. In reply Counsel for the applicant requested to be
informed whether any administrative act or decision had
been taken with regard to the plans for the strest-widening
and the extension of the road network. By a letter dated
10th October, 1980 the respondents reiterated their stand
as appearing in their above letter of the 14th August, 1980
and, also, informed counsel that no final decision was
taken on the matters mentioned in his letter. As a result
the applicant filed the present recourse seeking a declara-
tion of the Court that the decision of the respondents con-
tained in the letters of the District Officer of Famagusta
dated 14th Avgust, 1980 and 10th October, 1980, res-
pectively, whereby they refused to grant a building permit
to him is void ab initic and of no legal effect whatsoever;
and that the omission to grant to him the building permit
applied for is void ab initic and of no legal effect what-
soever and that such building permit ought to have been
granted to him.

By their Opposition the respondents raised the prelimi-
nary objection that the decision challenged is not a deci-
sion within the meaning of Article 146 of the Constitution.
Counsel for the respondent contended in this respect that
as there had not been a reference of the matter to the
Minister of the Interior under section 18* of Cap. 96, as
set out in section 3 of the Streets and Buildings Regula-
tion (Amendment) Law, 1974 (Law 13/74), the admini-
strative procedure which leads to the full and final formu-

* Section 18 is quoted at pp. 1083-1066 post.
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lation of an administrative decision which is executory
had not been exhausted and, further, that the letcers rec-
lied upon by the applicant and the whole set up of the
case support the view that the respondents had not reached,
at that stage, a definite decision on the application con-
cerned, in that they had not refused to grant the building
permit applied for by the applicant, but they merely took
steps which were preparatory to the consideraticn of such
application.

On the preliminary objection:

Held, (1) after stating the principles governing admi-
nistrative review—vide pp. 1066-1067 pocst, that the review
procedure under section 18 of Cap. 96 is not an indispensable
prerequisite but an optional remedy and, thzrefore, the
present recourse could be filed by the applicant before
resorting first to such procedure.

(2) That only final executory acts or decisions could be
made the subject of a recourse under Articl: 146 of the
Constitution; that taking into account the contents of the
letters addressed by the respondents to the applicant this
Court has come to the conclusion that no final decision
had been reached by the respondents on the application
concerned which could be challenged by a recourse under
Article 146 of the Constitution and in the circumstances,
the relevant letters were preparatory to the reaching of
a final decision and, therefore, not in themselves executory;
and that, accordingly they could not be made the subject
of a recourse.

Application dismissed.

Cases referred to:

Pelides v. Republic, 3 RS.C.C. 13 at p. 17;

Petrolina Ltd. v. Municipal Committee of Famagusta (1971)
3 CL.R. 420 at pp. 424, 425;

Pankyprios Syntechnia Dimosion Ypallilon v. The Muni-
cipality of Nicosia (1978) 3 CL.R. 117 at pp. 133-135;

Republic v. Demetriou (1972) 3 CL.R. 219 at p. 223;

1060

10

15

20

25

30

35



10

15

20

25

30

35

3 CLR. Polyviou v. Imp. Board. of Ayia Napa
Papakokkinow v, Republic (1974) 3 CL.R. 492 at p. 499,

Cyprus Tannery Ltd. v. Republic (1980) 3 C.L.R. 405
at pp. 412, 413;

Orphanides qnd Another v. Improvement Board of Ayws
Dhometios (1979) 3 C.L.R. 466;

Simonis and Another v. Improvement Board of Latsia
(1984) 3 CLR. 109.

Recourse.

Recourse against the refusal of the respondent to grant
applicant a building permit for the erection of a two-storey
house at Ayia Napa village.

E. Odysseos, for the applicant.
D. Hadjihambis with Y. Panayi, for the respondent.
Cur. adv. vult.

L. Lowzou J. read the following judgment. The applicant
is the owner of a building site, plot No. 147, sheet/plan
42720, situated at Ayia Napa village within the limits of
the Improvement Board area.

On the 6th May, 1980, he submitted to the respondent
Improvement Board an application for a building permit
for the construction of a two-storey house on the above
plot enclosing the architectural plans and all other neces-
sary documents.

]

On the 14th August, 1980, the respondents addressed
a letter to the applicant (exhibit 1) informing him that his
property was affected by a plan for the widening of the
street and also by a plan for the extension of the road net-
work as shown on a survey plan attached to the said letter,
and that, therefore, in order to be able to re-examinc his
application he should modify his architectural and other
plans so that the building should be at a distance of ten
feet from the street alignment and ten feet from the boun-
dary of the proposed road.

In reply counsel for the applicant on the 4th September,
1980, addressed a letter to the District Officer of Famagu-
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sta (exhibit 5) requesting to be informed whether, with
regard to the plans for the street widening and the exten-
sion of the road network, any administrative act or deci-
sion had been taken and whether it had been published in
the Gazette, seeking at the same time, all necessary parti-
culars in respect thereof.

Counsel received no reply to his letter and on the 6th
October, 1980, he addressed a second letter to the Dis-
trict Officer of Famagusta (exhibit 6) informing him that
if within seven days he had no reply to his previous letter
he would file a recourse in the Supreme Courr,

On the 10th October, 1980, counsel for the applicant
received from the District Officer of Famagusta the follow-

ing reply:

«EmBuud® va dvagpepbld cic vac £énmotoAde oac Ruep.
4980 kai 6.10.80, dvrioroixwe, &v OXEoEl pE TNV qQiTh-
owv 100 neAdarou coc Mixahdkn MoAuBiou S aGdeiov
aveyépoewe oikodopic évrdéc Tol Tepayiou 147, ®/Zyx.
42/20 sic ‘Ayiav Nanav kai va odc nAnpogopncw &
70 ZupBolhiov BeAtwoeswe "Ayloc Ndanac £EATaoev
v &v Adyw UndBeoiv katd THvV ouvedpiav autol TAC
25.9.80, xai énavéhaBe TRV aGnégaoiv Tou, 1y onnia &ie-
6:18auBn cic Tov nehatn oac Suvdpel EmoToAfc  pou
ond ToOvV altov we dvw apiBpdv xoi Apep. 14.8.80.

2. Agv £Mpbn tictT OpioTik AndQaocic Hia Ta gxé-
Sia diguplvoswe Tol Bpodpou kal ouveyioswe Tol OH1-
kou BikTOOU gic TAV nepioxhv.»

(“I wish io refer to your letters dated 4.9.80 and
6.10.80 respectively, regarding the application of your
client Michalakis Polyviou for a permit to construct a
building on plot 147, Sh/PL. 42/20 at Ayia Napa and
to inform you that the Improvement Board of Ayia
Napa has examined the said case at its meeting of
25.9.80 and reiterated its decision which was commu-
nicated to your client by my letter of even number
and dated 14.8.80.

2. No definite decision has yet been reached for
the street widening plang and extension of the road
network in the area™).
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As a result the applicant filed the present recoursc seek-
ing a declaration of the Court that the decision of the res-
pondents contained in the letters of the District Officer of
Famagusta dated 14th August, 1980 and 10th October,
1980, respectivgly, whereby they refused to grant a build-
ing permit to him is void ab initio and of no legal effect
whatsoever; and that the omission to grant to him the
building permit applied for is void ab initio and of no legal
effect whatsoever and that such building permit ought to
have been ganted to him.

By their Opposition the respondents raised the prelimi-
nary objection that the decision challenged is not a deci-
sion within the meaning of Article 146 of the Constitution.

In his address, in the course of the hearing of the re-
course, learned counsel for the respondents based this pre-
liminary objection on two grounds: Firstly that as there
had not been a reference of the matter to the Minister of
the Interior under section 18 of Cap. 96, as set out in sec-
tion 3 of the Streets and Buildings Regulation (Amend-
ment) Law, 1974 (Law 13/74), the administrative proce-
dure which leads to the full and final formulation of an
administrative decision which is executory had not been
exhausted and, secondly, that the letters relied upon by
the applicant and the whole set up of the case support
the view that the respondents had not reached, at that
stage, a definite decision on the application concerned, in
that they had not refused to grant the building permit ap-
plied for by the applicant, but they merely took steps which
were preparatory to the consideration of such application.

Section 18, referred to above, which provides for a
hierarchical recourse to the Minister of the Interior reads
as follows:

«18.-(1) MNdc donc=
(a) d¢v ikavonoicitoi—

(1) €€ dnogpdacewc Thc dpuodiac apyxic £xSobei-
onc duvaper Tob apBpou 3. 6, 9 A

(n) éx diardyparoc &kSoBévroc Und TalTne Suva-
per roib Gpbpou 15 §{
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(m) &€k diarayparoc ékbobivroc und TauTne duvd-
uel to0 Gpbpou 15A

(6) évioratal eic oxedia napookguoofévra und  TRC
dpuodiac dpyxiic duvauer Too apbpou 12,

Suvaral, £vroc zikoor Apepwv Gnd THC Eic auTdv KO-
vonoifoewe TAC aGnogdocswe TAC Avegpepopgvne  Eic
v Unonapdypopov (1) Tic napaypagou (a) 1ol no-
povroc £bagiou § TOU dilataypatoc TOU AVAPEPOUEVOU
gic TAv unonapaypagov {(u) THe auUTRc napaypdgou
i EVTOQ £nTa nUepdv and ThHc eic auTdOv KOIVONQIROE-
w¢ TOU Diovayportoc Tob AvOQEPOMEVOU EIC TRV Uno-
napaypagov (n) TAC altnc napaypagou Kai kad oi-
ovbinore Xpovov ka® dv T4 oxEdia eival €krTeBeiugva
npoc éniBeswpnoiv, €ic TAV nepinTwolv  TRGC napaypa-
gou (B) Tol napdvroc £dagiou, &' Eyypdgou npoopu-
viic. év i é&xriBevial oi npoc dnootApifiv  TAOTNG Ad-
yoi, gic Tov ‘Ynoupydv ‘Eowtepikv va npooBain v
TolQUTNVY anogaciv, Stdtaypa i oxEdia.

{2) 'O ‘Ynoupyoc ‘Eowrepikiv ttetaddel naoav eic
auTov yevopévnvy npooguynv aueAAnTi, £av O&, Eic oi-
avbinoTe ouyexkpigevny nepintwoly, fiBehe  Bewpnoel
To0TOo dvaykaiov A oxdnmipov, drkous: i GAAwe &ibsl Thv
eglkaipiav eic TOV npoogeldyovra Snwc  Onootnpikn
Touc Adyouc €@ Qv grnpidetar 4 npooguyr. O Y-
noupyoc anogacilel éni nGonc npogguyic TO TayUTe-
pov Kkai koivenoiei AueAAnTi ThvV dnoégaoiv altol  eic
1OV npoopelyovTa:

Nogital 6T 0 Yrnoupyoc duvatar va dvaBéon i
AsiToupyov f EmTponfyv AsiToupyyv Tol 'Ynoupyeiou Tou
dnwc éfervdon wpopéva Bépara avaguopeva év TH
npooguyfi Kai UnoBaikn eic adTdov TO népiopa TAC rOI-
alitnc €Eervdoewe npd the LURG TOU ‘Ynoupyol &kdooe-
wc anopdcewc aUTod €ni TAC npPoouyic.

(3) 'O uf ikovononbeic £k TAC danogaoewc ToO Y-
noupyol S0vatar vd npoogiyn eic 1O Dikaomplov
AANG péxpl THC 0Und voU ‘Ynoupyol £xkdoOocEwe THC 4-
noPpdoewe auTol £v nepiNnTwos! npoo@uync Eeic alTdv
i é&v nepintwoel PR npoaguyic eic aiTov pEXpl THC
napodou Tiv npoBsomiv Tov npoBienouévwv gic T
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edagiov (1) &id v Kataxwpion, iepapyIkic npoopu-
yiic, i andpaoc 16 Sidraypa f va oxEdia Thc Opuo
oiac apyfic. we 8d Aro A4 neplnTwme, ddv kabiovavral
EKTEAEOTA.»,

(“18.-(1) Any person who-
(a) is not satisfied-

(i) by a decision of the appropriate authority
issued under section 3, 6 or 9; or

(i) by an order issued by it under section 15; or
(iii) by an order issued by it under section 15A:

(b) objects to plans prepared by the appropriate au-
thority under section 12, may, within twenty days
from the communication to him of the decision
referred to in sub-paragraph (i) of paragraph
(2) of this subsection or of the order referred
to in sub-paragraph (ii) of the same paragraph
or within seven days from the communication to him
of the order referred to in sub-paragraph (iil) of the
same paragraph and, at any time during which the
plans are open to inspection, it the case of paragraph
(b) of this subsection by a recourse in writing to the
Minister of Interior setting out the grounds in sup-
port thereof, challenge such decision, or order or
plans.

(2) The Minister of Interior examines without de-
lay every recourse made to him, and if, in any parti-
cular case, he considers it necessary or expedient, he
hears or otherwise gives an opportunity to the appli-
cant to support the grounds of the recourse. The Mi-
nister decides on every recourse the soonest possible
and communicates without delay his decision to the
applicant:

Provided that the Minister may assign to an officer
or a committee of officers of his Ministry to examine
certain matters arising in the recourse and submit to
him the outcome of such examination, prior to the
issue by the Minister of his decision on the recourse.
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(3) Any person who is not satisfied by the decision
of the Minister may make a recourse to the Court, but
until the decision of the Minister has beep issued,
where a recourse has been made to him, or, where
no recourse has been made to him, until the expiration
of the time limits specified in subsection (1) for the
filing of a hierarchical recourse, the decision, order
or plans of the appropriate authority, as the case may
be, do not become executory”).

Regarding the submission of counsel for the respondents
that such recourse is an essential step for the completion
of the administrative process and that, therefore, the pre-
sent recourse, had been filed prematurely, useful reference
may be made to the following cases decided by this Court.

In Pelides v. The Republic, 3 RS.C.C. 13, the follow-
ing are stated (at p.17)-

“The Court takes this opportunity of stressing that
though Article 146 grants it exclusive jurisdiction in
administrative Law matters there is nothing in such
Article to prevent procedures for administrative review
of executive or administrative acts or decisions from
being provided for in a Law. Such review may be either-

(a) by way of confirmation or completion of the
act or decision in question, in which case no re-
course is possible to this Court until such con-
firmation or completion has taken place (e.g.
under section 17 of CAP 96); or

(b) by way of a review by higher authority or by
specially set-up organs or bodies of an administra-
tive nature, in which case a provision for such
a review will not be a bar to a recourse before
this Court but once the procedure for such a re-
view has been set in motion by a person con-
cerned no recourse is possibe to this Court until
the review has been completed.”

In Petrolina Ltd. v. The Municipal Committee of Fama-
gusta, (1971) 3 C.L.R. 420, Triantafyllides P. had this to
say (at pp. 424, 425):
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“Because of the manner in which section 10 is
framed I have reached the view that the review by the
Council of Ministers, as provided therein, is not a
step by way of confirmation or completion of the rele-
vant administrative action, but only a review by higher
administrative authority; therefore, the possibility to
apply for such a review does not prevent the making
of a recourse to this Court, under Article 146 of the
Constitution, in a case in which there has not first
been made a relevant application to the Council of
Ministers.

It is useful to refer in this connection to the deci-
sions of the Greek Council of State (ZTupBouAiov "Em-
kpateiac) in Cases 24/1932 and 97/1937 whereby
there was adopted, in closely similar situations, the
same approach as the one adopted in the present in-
stance. It is interesting to note, also, that in England
—where in the absence of the judicial remedy of a
recourse for annulment, such as the one under Article
146, resort is had to the remedy of an action for a
declaration—it was held in the case of Cooper v.
Wilson [1937] 2 K.B. 309, that an ex-sergeant of the
police force, who claimed that he had not been validly
dismissed from the force, was not limited to the right
of appeal to the Secretary of State given by the Police
Appeals Act, 1927, and that the fact that there existed
the said remedy which he could take did not prohibit
his access to the Court by way of an action for a de-
claration; and the Cooper case was quite recently ap-
plied in the case of the London Borough of Ealing
v. Race Relations Board, [1971] 1 All ER, 4247

The Pelides and Petrolina Ltd., cases, (supra) were adopt-
ed in the case of Pankyprios Syntechnia Dimosion Y pallilon
v. The Municipality of Nicosia, (1978) 3 CL.R. 117,
133-135.

In the light of the foregoing it is clear that the review
procedure under section 18 of this Law is not an indis-
pensable prerequisite but an optional remedy and, there-
fore, the present recourse could be filed by the applicant
before resorting first to such procedure. For this reason
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this ground of learned counsel for the respondents cannot
be sustained.

As to the second ground relied upon it is well settled
that only final executory acts or decisions could be made
the subject of a recourse under Article 146 of the Consti-
tution (see, inter alia, The Republic v. Demetriou (1972)
3 C.L.R. 219, 223, PapaKokkinou v. The Republic, (1974)
3 CL.R. 492, 496 and The Cyprus Tannery Ltd. v. The
Republic, (1980) 3 CL.R. 405, 412, 413).

A similar question as that raised in the present case was
decided in the case of Orphanides and another v. The Im-
provement Board of Ayios Dhometios, (1979) 3 CL.R.
466, a case referred to by counsel on both sides, where
Stavrinides, J. held that the letter by means of which the
respondents had sought the modification of the architectural
plans concerned in that case was not in itself executory.
But the applicants in that case replied to the said letter,
through their counsel, and stated that they did not intend
to modify their plans and, also, requested to be informed
whether, in the circumstances, the Board intended to
grant the permit in guestion. There was no reply to such
letter and the silence of the Board was construed as a tacit
rejection of the application, amounting thus to an executory
decision.

Useful reference may also be made to the case of Si-
monis and another v. The Improvement Board of Latsia,
(1984) 3 CL.R. 109, where Pikis, J., held that suggestions
of the respondents for the alteration of the plans submitted
by the application for the division of their land into build-
ing sites did not amount to an executory decision, and only
the decision which was definitive of the stand of the admi-
nistration could be challenged by a recourse under Article
146 of the Constitution. The learned judge stated the fol-
lowing (at p. 113):

“The respondents disputed the timeliness of the
recourse on the ground that the decision complained
of was nothing other than a repetition of a previous
one, notably that of 30th September, 1982. Hence
they argued the sub judice act is confirmatory, not of
itself justiciable. I cannot go along with this submis-
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sion. To my comprehension a proper interpretation
of the facts before the Court suggests that decisions
of the respondents prior to 25th April, 1982, were of
a tentative character designed to reach an accommo-
dation with the applicants. Only the decision com-
municated on 25th April, 1983 was definitive of the
stand of the administration to the application of the
owners with a corresponding impact upon the rights
of the applicants. Therefore, the act challenged in’
these proceedings is executory and as such amenable
to review under Article 146.1 of the Constitution.”

Coming now to the facts of the present case and taking
into account the contents of the letters addressed by the
respondents to the applicant, I have come to the conclu-
tion, in line with the above authorities with the approach
of which I am not prepared—though, I must say, some-
what reluctantly—to disagree, that -no final decision had
been reached by the respondents on the application con-
cerned which could be challenged by a recourse under
Article 146 of the Constitution. In the circumstances, the
relevant letters were preparatory to the reaching of a final
decision and, therefore, not in themselves executory.

In view of the conclusion that I have reached I consider
it unnecessary to deal with any other issue raised in the
present proceedings.

In the light of the above this recourse fails and it is
hereby dismissed. :

There will be no order as to costs.

Recourse dismissed.
No order as lo costs.
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