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[STYLIANTDES, 1.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

PANAYIOTIS ORPHANOU,
Applicant,
v.
THE REGISTRAR OF CO-OPERATIVE SOCIETIES,
Respondent.

{Case No. 314/84).

Natural Justice—Rules of—Should be strictly adhered (o in
disciplinary  proceedings—"Equality of arms” inherently
embodied in the right to be heard—What is entailed by
the principle embodied in the maxim “audi alteram par-
tem”—Disciplinary proceedings—Requirements  of section
83 of the Public Service Law, 1967 (Law 33/67)—And
rules of natural justice not complied with—In that the
respondent did not obtain the notes of the proceedings
before the Criminal Court and failed to afford to the ap-
plicant adequate opportunity to exercise the right of
hearing to which he was entitled—Sub judice disciplinary
punishment annulled.

Public Officers—Disciplinary offences—Provisions of section
83 of the Public Service Law, 1967 (Law 33/67) man-
datory.

The applicant, an employee of the Audit and Supervi-
sion Fund which was established under rule 92 of the
Co-operative Societies Rules made under s. 54(1) (b) of the
Co-operative Societies Law, Cap. 114, as amended by Law
No. 28/59 was on 8.4.81 found guilty by the District
Court of Nicosia of aiding and abetting the stealing of
money by agent, abuse of office by public servant and
breach of trust, and was sentenced to 12 months’ im-
prisonment. Appeal was taken against the conviction and
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sentence; and the Supreme Court on 16.10.81 partly
allowed the appeal and reduced the sentence to 7 months’
imprisonment. On 18.2.84 the respondent informed the
applicant by letter that in view of his conviction and sen-
tence to imprisonment by the District Court of Nicosia
for offences of dishonesty, he was of the view that the
applicant was not a suitable person to hold the post of
an employee of the Audit and Supervision Fund and
that he intended to dismiss him. Though the applicant was
not a civil servant, the respondent decided, before pro-
ceeding to the dismissal of the applicant from his post, to
afford him the opportunity to be heard on the matter,
and this was consonant to s.83* of the Public Service Law,
No. 33/67, which he would apply mutatis mutandis in
the case of this applicant. The applicant was invited with-
in 8 days from receipt of that letter to submit either orally
or in writing his objections and the reasons thereof against
his intended dismissal.

In reply Counsel for the applicant expressed the wish
that the proceedings should be oral; and that for the
proceedings to be carried out the notes of the proceedings
of the Court which had tried the case and those of the
Supreme Court should be received by the respondent. He
further requested that copy of such notes be made by the
respondent available to the applicant as extensive refe-
rences to passages from them in defence of the applicant
would be made and that it was not possible for the appli-
cant to defend himself and make -the necessary represen-
tations without the notes of the proceedings of the Courts.
The respondent sent a photo-copy of the judgment of
the District Court; and though at the hearing before the
respondent Counsel for the applicant applied again for a-
copy of the notes of the proceedings before the District
Court those notes were never made available to him.

Upon a recourse against the decision of the respondent
terminating the services of the applicant:

Held, that in disciplinary proceedings the rules of na-
tural justice, including the audi alteram partem, should be
strictly adhered to; that “equality of arms” is inherently

* Section 83 is quoted at p. 1038-1039 post.
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embodied in the right to be heard; that the principle em-
bodied in the maxim “audi alteram partem” entails the
right to be informed of the charge, to be furnished with
all documents reasonably necessary for the defence, to
be legally represented and to be afforded adequate op-
portunity to place his representations before the Tribunal;
that the respondent did not conform with the mandatory
provisions of 5.83 in that he did not obtain the notes of
the proceedings and he did not give the applicant the op-
portunity of putting forward any representations which he
wished to make; that the right to be heard is interwoven
and inherently part of the right of defence; that this right
cannot by circumcision be limited to the right of physical
presence before the Authority and a person charged has
to be afforded the arms reasonably necessary for his de-
fence; that the respondent in reaching the sub judice de-
cision did neither comply with the requiremenis of s. 83
of the Public Service Law nor conform substantially with
the rules of natural justice and failed to afford to the ap-
plicant adequate opportunity to exercise the right of hear-
ing to which he was entitled; and that, therefore, the sub
judice decision must be annulled.

Sub judice decision annulled.

Cases referred to:

Orphanos v. Commissioner of Co-Operative Societies (1983)
3 CL.R. 1369;

Orphanos v. The Acting Commissioner and Registrar of
Greek Co-Operative Socleties (1984) 3 C.L.R. 1323

Pandelidou v. Republic, 4 RS.C.C. 100 at p. 106;
Marcoullides v. Republic, 3 R.S.C.C. 30 at p. 35;
Morsis v. Republic, 4 RS.C.C. 133;

Haros v. Republic, 4 RS5.C.C. 39;

Iordanous v. Republic (1974) 3 CLR. 194 at pp.
201-202;

Russell v. Duke of Norfolk and Others [1949] 1 All
E. R. 109 at p. 118;

1024

10

15

20

25

30

35



16

15

20

25

30

35

3 C.L.R. Orphanou v. Registrar Co-operative Societies

Georghiades v. Republic (1970) 3 CILR. 380 at pp.
400-401;

Republic v. Georghiades (1972) 3 C.LR. 594,

University of Ceylon v. Fernando [1960] 1 All E.R. 631
at p. 638;

Pataki and Dunshirn v. Austria, (Yearbook IV, p. 714 at
p. 732 of the European Commission of Human Rights).

Recourse.

Recourse against the decision of the respondent to ter-
minate applicant’s services as an employee of the Audit
and Supervision Fund of the Co-operative Societies.

E. Sfstathiou, for the applicant.
M. Photiou, for the respondent.
Cur. adv. vult.

STYLIANIDES J. read the following judgment. By this re-
course the applicant challenges the decision of the respon-
dent, Commissioner and Registrar of Greek Co-operative
Societies, dated 4.4.84 to terminate his services as an em-
ployee of the Audit & Supervision Fund of Co-operative
Societies.

The applicant was appointed as from 28.10.66 by the
Registrar of Greek Co-operative Societies as an employee
of the Audit & Supervision Fund which was esta-
blished under rule 92 of the Co-operative Societies Rules
made under s.54(1)(b) of the Co-operative Societies Law,
Cap. 114, as amended by Law No. 28/59.

On 8.4.81 the applicant was found guilty by the District
Court of Nicosia of aiding and abetting the stealing of
money by agent, abuse of office by public servant and
breach of trust, and was sentenced to 12 months’ imprison-
ment. Appeal was taken against the conviction and sen-
tence. The Supreme Court on 16.10.81 partly allowed the
appeal and reduced the sentence to 7 months’ imprison-
ment—{(Azinas & Another v. The Police, (1981) 2 C.L.R.
9).
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On the same day-—16th October, 1981—the respondent
terminated the services of the applicant and informed him
accordingly by letter of even date.

The applicant challenged the validity of such decision
by Recourse No. 505/81. Preliminary objection was raised
by the respondent that his decision was not amenable to
review under Article 146 of the Constitution as the matter
was not within the domain of public Law. The Supreme
Court on 27th July, 1983, taking into account the nature
and character of the particular decision, decided that it
fell within the domain of public Law and it could be chal-
lenged by recourse under Art. 146 of the Constitution—
(Orphanos v. Commissioner of Co-operative Societies, (1983)
3 CL.R. 1369).

The President of the Court on 21.1.84 annulled the de-
ciston of termination of appointment of the applicant of
16.10.81 as, notwithstanding the seriousness of the offences
of which the applicant was convicted, it was imperative to
afford to him an opportunity to be heard by the respondent
before the latter would reach his decision as to whether
or not to terminate the services of the applicant and, there-
fore, the sub judice decision of the respondent was reached
without the applicant having been heard and had to be de-
clared null and void and of no effect whatsoever—(Orpha-
nos v. The Acting Commissioner and Registrar of Greek
Co-operative Societies, (1984) 3 C.L.R. 1323). Thereupon
the applicant resumed his duties.

On 18.2.84 the respondent informed the applicant by
letter (exhibit No. 2) that in view of his conviction and
sentence to imprisonment by the District Court of Nicosia
for offences of dishonesty, he was of the view that the
applicant was not a suitable person to hold the post of an
employee of the Audit & Supervision Fund and that he in-
tended to dismiss him. Though the applicant was not a
civil servant, in view of the decision of the Supreme Court
in Recourse No. 505/81, he decided, before proceeding to
the dismissal of the applicant from his post, to afford him
the opportunity to be heard on the matter, and this was
consonant to s. 83 of the Civil Service Law, No. 33/67,
which he would apply mutatis mutandis in the case of this
applicant. The applicant was invited within 8 days from
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receipt of that letter to submit either orally or in writing
his objections and the reasons thereof against his intended
dismissal.

On 25.2.84 counsel for the applicant sent the letter, exhi-
bit No. 3, in which, after referring to the contents of exhi-
bit No. 2, he expressed the wish that the proceedings should
be oral as the matter was a very serious one; for the pro-
ceedings to be carried out the notes of the proceedings of
the Court which had tried the case and those of the Sup-
reme Court should be received by the respondent; he fur-
ther requested that copy of such notes be made by the
respondent available to the applicant as extensive references
to passages from them in defence of the applicant would
be made and that it was not possible for the applicant to
defend himself and make the necessary representations with-
out the notes of the proceedings of the Courts; it was
stressed that opportunity of putting forward the representa-
tions he wished to make was not possible without recourse
to such notes.

The respondent replied by letter dated 8.3.84 (exhibit
No. 4) in which he stated that he had in his possession
for a long time the notes of the proceedings (“npakmkd™)
of the District Court of Nicosia relating to the conviction
in Case No. 17841/80 and those of the Supreme Court,
Criminal Appeals No. 4214-17. He called upon the appli-
cant to attend the respondent’s office either on the 21st or
the 22nd March to put up orally the objections and reasons
against his intended dismissal.

On 17th March counsel for the applicant by letter, exhi-
bit No. 5, expressed the view that there was a misconcep-
tion or misunderstanding of the matters raised in his letter
of 25.2.84. He stated that it was absolutely necessary for
the defence of the applicant and the proper carrying out
of the disciplinary proceedings that the notes of the pro-
ceedings both of the trial Court and of the Court of Appeal
should be obtained by the respondent and be made avail-
able by the respondent to the applicant. He expressed the
view that the disciplinary proceedings could not have been
lawfully carried out without such notes. He applied for an
adjournment of the case for the notes of the proceedings
to be made available by the respondent to the defence.
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The respondent replied by letter dated 20.3.84 (exhibit
No. 6) which I consider pertinent to quote seriatim:-

«Avagépoyal ornv emoToArp oac nuepoy. 8.3.1984
™ oxeTiIkf pE TNV undBeon Tou neAdrou  ocac k. MNave-
viwtny Opgavol kal emouvdnTw QuwToavTiypago Twv
Npaknkiwv Tou Enapyxiakos Akagmnpiou Asukwoiaq
nou agopolbv Tnv Karadikn Tou neAdTou gac ap. Yno-
Btocwe 17841/80 npepop. 8.4.1981 Tta onoia 6a cac 6o-
nBfoouv oro épyo aac

2. 'Oogov agopa ta MNpokrikad tou Avwratou Aixo-
ompiou, Mowvikai Egéosic 421417, nou agopouv TV
EMKUpWAN TNC KaTadikne Tou neAdrou cac unod  Tou
Enapyiokol Akaornpiov Acukwoiac, enovailauBavw
oT1 n ev Aoyw andpaon tou Avwrarou Aikaortnpiou €i-
var Adn dnuooieupevn (' 1Gere AZINAZ kal GAdwv v.
AZTYNOMIAZ, (1981) 2 CLL.R. 9).

3. Nepaitépw déov va onueiwdn am eneidf  exeipi-
gBnte v undBeon Tou v Adyw nehdTou oL EIC TO
Eperteio, efunakoleTal om1 éXeTe 1 €npene va  EXETE
Ta npaxkTikd Tnc unoBéogwc, onoTe migTeuw 6T EioBe
YVIOTNC TWY YEYOVOTWY KOI MEPICTATIKMYV TNG unobgé-
OEWE, TA ONOIQ EV QUVBUOOWHW WE TA NPAKTIKG NOU 0OC
anooréAAw npénel va gac napéxouv Ta ovaykaia oTot-
xeig Bia Touc okonolc Tng napolonc Biadikaciac,

4. "08ev Ba avauévw va cuavicleite evimov pou
TV 2inv N 22av TpEXOVTOC yia TO OKONG NOU Avagpé-
PETQI OTNV EMOTCAR pOU NPoOC TOv NEAATR oOC nuep.
8.3.1984, avriypago e onoiac oac kovonoindnkes.

(“I refer to your letter dated 8.3.1984 in respect of
the case of your client Mr. Panayiotis Orphanos and
to attach photo-copies of the record of the District
Court Nicosia which refer to the conviction of your
Client, Case No. 17841/80 dated 8.4.1981 which
will help you in your task.

2. As regards the record of the Supreme Court,
Criminal Appeals 4214-17, which refer to the con-
firmation of the conviction of your client by the Dis-
trict Court of Nicosia, I repeat that the said judgment
of the Supreme Court has already been published
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(sce Azinas and Others v. Police (1981) 2 C.L.R. 9).

3. Further it must be noted that because you ap-
peared in the case of your client in the Supreme Court
it is to be understood that you have or ought to have
had the record of the case, and I believe that you have
knowledge of the facts and circumstances of the case,
which in combination with the record which I am
sending you must give you the necessary eclements
for the purposes of this proceeding.

4. Therefore 1 will expect you to appear before me
on the 21st and 22nd of this month for the purpose
stated in my letter to your client dated 8.3.1984,
copy of which has been sent to you™).

It is common ground that the enclosed “photocopy of
the proceedings of the District Court of Nicosia” was no
more than photocopy of the judgment of the trial Court.

On 22.3.84 the applicant with his counsel appeared be-
fore the respondent. The notes of the proceedings of that
day are part of exhibit No. 7. Counsel for the applicant
referred to s. 83 of the Public Service Law, No. 33/67,
which would be applied mutatis mutandis in the present
case, and the decision of the Supreme Court in Recourse
No. 505/81. He referred to the correspondence of the res-
pondent and counsel on the matter of the notes of pro-
ceedings of the trial Court and the Supreme Court. He
submitted that the respondent had before him the two
judgments only and not the notes of the proceedings and
that obviously, as it emerged from the correspondence, the
respondent was confusing the reasoned judgments with the
notes of the proceedings. He objected that the disciplinary
proceedings were defective, and that, as the applicant was
not given the notes, he could not defend himself. Without
prejudice to the above, he made certain submissions. On
page 3 we read:-

«Eav unnpxav Ta npaktikd 60 nduvausba va cac Ta
deikwpev, aAAd kal eoeic pe Tnv owwvei eEouciav nou
£€xere ka1 Tnv onoiav tfaokeite ofjpepov Ba giobo eic
8éov va kpivere, ka1 Sev Bo KataAfyaTe eic TO Cupné-
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paopa oTm Ba npéner va naubBei. Aev Ba nBeio va Ei-
par adikoc kai 8o ABeha va nw oM n peAéTn QUTH TwV
NPakTIKWv 1 onoia tival nepinou 2,000 oehidec npd-
yuaT anaitei xpovov. ‘Exw enionc undwn Om nvalw-
Bn oxemka peydhoc xpovoc peExpr Tnv  €kdooiv  Tne
anogaoewe Tou Avwtdtou Aikaotnpiou. ARG autoc
civar o Népoc, aury tnv puBuioiv  £5woe o vopobBiTne
kai Sgv Ba énpent 0 OYKOC QUTWY TWV MNPOKTIKWV va
pac emBaier v Abow va unv  Ta  doupe  kaBohou.
AvmiBétwe Ba éhsye kanoloc OTI gv Oyel TNG anogpgoc-
we ToUu Avwtarov Aixkaornpiou, emBaikeTro n avadpo-
MR KQl N YeAETR auTv TWV NPAaKTIKWV &0 va oxnua-
Tiowpe Tnv opBiv exova Kol va evnuepwBoUpe eni Twv
uné Tou Nopou kar Tne NopoBeoiae kaBopilopévwve.

(“If the record was available we would be able to
show it to you, but you with the quasi powers you
have and which you exercise today you would be in
a position to judge and you wouldn’t have come to
the decision that he must be dismissed. I wouldn’t like
to be unfair and I would like to say that this study of
the record which is about 2,000 pages really needs
time. I am also of the view that quite a long time has
been spent up to the delivery of the judgment of the
Supreme Court. But this is the Law, this is the ar-
rangement given by the legislature and that the volume
of this record should not impose on us the solution
of not seeing them at all. On the contrary it could be
said that in view of the decision of the Supreme
Court, the reference to and the study of the record
was imperative in order to form the correct picture
and to be informed of by the Law and Statute de-
fined”).

After conclusion of his address, which was mostly a
plea of inability to exercise properly the right of -defence
due to the non-availability to the applicant of the notes of
the proceedings and the difficulty of the respondent to
exercise properly his power for the same reason, the deci-
sion was reserved. On 4.4.84 the sub judice decision was
issued—exhibit No. 7—whereby the applicant was dis-
missed.

In the decision itself (page 2) it is stated:-
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“Although the respondent is not a public servant,
nevertheless I applied mutatis mutandis s. 83 of the
Public Service Law, 1967-1981.... I had the oppor-
tunity to go through the notes of the proceedings be-
fore the District Court (“MpakTiké ka1 anégaon™)
as well as the judgment of the Supreme Court”.

The respondent testified before me. He stated that he
had in his possession the notes of the proceedings of the
trial before the District Court. It is significant, however,
that he did not remember whether he obtained possession
of same before or after 21.1.84 when the judgment in
Recourse No. 505/81 was issued; he could not remember
whether he had them in his possession on or before
16.10.81 when he took the decision of dismissal which was
annulled; he could not remember at all, even by proximity,
when he came to possession of same. He admitted that
though counsel for the applicant in his address at the disci-
plinary proceedings before him made a repeated plea for
the notes of the Courts to be obtained by the respondent
and be furnished to the applicant and he suggested that the
respondent was confusing the texts of the two judgments of
the Courts with the notes of the proceedings, he kept mute.
He agreed that though in his letter of 20.3.84 it was stated
that he was sending the notes of the proceedings, actually
it was a copy of the judgment that was sent, his explana-
tion for that being that his subordinate, Mr. Mavrommatis,
who made the dispatch, probably erred.

Having regard to the correspondence exchanged between
the parties, the silence of the respondent during the address
of the applicant as well as his evidence in Court, I reached
the conclusion that the respondent was labouring under a
misconception that the reasoned judgment were the minutes
of the notes of the proceedings, and whenever he refferred
to “npaktikd”’, he meant the reasoned judgment, and when
he referred to “judgment”, he meant the order for the con-
viction or sentence of the applicant.

It was strenuously argued by counsel for the applicant
that the rules of natural justice were violated; the right to
be heard was infringed and though the applicant was af-
forded the opportunity to be present, he was not given
the notes of the proceedings; that the respondent did not
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have before him at the material time the notes of the
proceedings; the provisions of s. 83 of the Public Service
Law, which were purportedly by analogy applied, were
violated; and that the right of defence or audience was
not satisfied by what happened due to acts or omissions
of the respondent.

Counsel for the respondent, on the other hand, sub-
mitted that the opportunity was afforded to the applicant
to attend, make the necessary representations and further-
more that as he was defended by the same counsel before
the District Court more than three years earlier, he had or
ought to have had the notes.

In Pantelidou v. The Republic, 4 RS.C.C. 100, at p.
106, it was said:-

“In the opinion of the Court, strict adherence to
the principle concerned is most essential, in spite of
the fact that such a course may occasionally result in
causing some delay and that the reasons for dismissing
a public officer may sometimes be, prima facie, so
overwhelming as to render it improbable that anything
will be forthcoming from him which would render his
dismissal unnecessary”.

In Marcoullides v. The Republic, 3 RS.C.C. 30, at p.
35, it was said:-

“The Commission has to comply with certain weli-
established principles of natural justice and the ac-
cepted procedure governing dismissal of public of-
ficers™.

The matter of this applicant is not governed by statu-
tory provisions as he is not a civil servant. The respondent
is entitled, though not bound, to accept as correct the re-
levant facts as established to the satisfaction of the crimi-
nal Court concerned and so long as the applicant was
heard by the Court thereon, he need not have been given
another opportunity to be heard by the respondent on the
same facts with regard to conviction. The dismissal, how-
ever, of the applicant was not and could not be an auto-
matic consequence of his conviction. The applicant ought
to have been heard in his defence on the issue of the disci-
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plinary punishment to be imposed. The same set of facts,
which have led to a criminal conviction, may be viewed
in a different light when examined from the point of view
of disciplinary control—(Morsis v. The Republic, 4 R.S.
C.C. 133).

Though the European Commission of Human Rights has
held in a series of cases that the notion of “criminal of-
fence”, as mentioned in Article 6.2 and 6.3 of the Con-
vention, does not envisage disciplinary offences, and the
right to a fair hearing, as guaranteed by Article 6.1, does
not apply to disciplinary proceedings, in this country in
Haros v. The Republic, 4 RS.C.C. 39, the Supreme Con-
stitutional Court held that the rules of natural justice,
which under Article 12 of our Constitution were applicable
to offences in general, should be adhered to in all cases of
disciplinary control in the domain of public Law. It is
well settled that in disciplinary proceedings the rules of
natural justice, including the audi alteram partem. should
be strictly adhered to.

In lordanous v. The Republic, (1974) 3 C.L.R. 194,
Triantafyllides, P., at pp. 201-202, had this to say:-

“A series of cases, such as Markoullides and The
Republic, 1 RS.C.C. 30, 35, Morsis and The Repu-
blic, 4 R.8.C.C. 133, 138, Fisentzides v. The Repu-
blic, (1971) 3 CL.R. 80, at p. 86, and Kyprianon v.
The Public Service Commission, (1973) 3 C.L.R. 206,
at p. 224, leave no room for doubt that this com-
plaint of counsel for the applicant is a valid one. both
as a matter of natural justice and, also, because. the
failure to afford the applicant an opportunity to make,
if he wished, a plea in mitigation of punishment de-
prived the Commission of the possibility of knowing
his attitude, as a member of the public service, after
he had been informed that he had been found guiliy
of the disciplinary offences concerned, such attitude
was a material fact, to be weighed with all other rele-
vant considerations; had it been known it might have
made the Commission take a different decision as re-
gards the punishment to be imposed on the appli-
cant. ...
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It can be judicially noticed that it is the invariable
practice to allow an accused, who has been found
guilty by a Court in a criminal case after a .ummary
trial, to be heard in mitigation of sentence; and, in
my view, the same applies mutatis mutandis to the
corresponding situation in  proceedings before the
Commission.

For all the foregoing reasons this recourse succeeds
in so far as it is aimed at the part of the sub judice
decision of the respondent by means of which disci-
plinary punishment was imposed on the applicant and,
consequently, such punishment is annulled”.

In Russell v. Duke of Norfolk and Others, [1949] 1 All
E.R. 109, at p. 118 Tucker, L. J., said:-

“There are, in my view, no words which are of
universal application to every kind of inquiry and
every kind of domestic tribunal. The requirements of
natural justice must depend on the circumstances
of the case, the nature of inquiry, the rules under
which the tribunal is acting, the subject-matter that
is being dealt with, and so forth”.

It is a general and fundamental principle of law, applicable
in every country where the rule of law prevails, that the
right of defence of a person charged includes the right to
be heard. This is not a mere procedural formality but a
basic right that ensures the right of a person charged to
put before the appropriate organ his interpretation of the
facts and explanations of the happening and  make the
necessary representations relating to his case. This righ: is
exercised before the administrative organ decides the pu-
nishment to be imposed as the object and purpose is to
afford to the citizen the opportunity to give such explana-
tions of the happenings and make such representations to
the Administration or quasi-judicial authority as to in-
fluence the decision in his favour or to a certain direction
—{(Cases of the Greek Council of State, 54, 507 (1944}).

In Tsatsos—Recourse for Annulment, 3rd Edition, p.
308, we read:-

“The right of hearing acquires an exceptional as-
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pect in regulating the relations of the State with its
employees of all grades. Whenever the State is about
to take an unfavourable disciplinary or quasi-disci-
plinary step against a person to whom the act intended
to be issued refers, he should be called upon, so as to
put forward his views, by giving him adequate time.
In other words. even if the Law does not make pro-
vision for the hearing of the interested party, the
duty of the Administration to a prior hearing is em-
bodied in the very meaning of the provisions, which
afford to the Administration the ease to issue an un-
favourable act. This right of the subject is one of the
most deeply rooted in human sense of justice. The vio-
lation of this right has in the past been a feature of
absolutism. Analogous is the right of every accused
person not to be tried without his defence if he so
desires”.

This right includes the making known and available to
the interested person of all material for the exercice of it
The person charged should have the opportunity of  being
heard in his own defence in a manner in which such right
shall be a real one worth what it is meant to be—(Geor-
ghiades v. The Republic, (1970) 3 C.L.R. 380, at pp.
400-401). Reference may also be made to the case of
The Republic v. Lefkos Georghiades, (1972) 3 C.L.R.
594, where the question of disciplinary proceedings and
the necessity to comply therein with the rules of natucal
justice and the applicability of principles extend to sam.
are extensively dealt with.

In University of Ceylon v. Fernande, [1960] 1 All E.R.
631, at p. 638 Lord Jenkins said:-

“What, then, are the requirements of natural justice
in a case of this kind? First, T think that the person
accused should know the nature of the accusation
made; secondly, that he should be given an opportunity
to state his case; and, thirdly, of course, that the
tribunal should act in good faith. T do not think that
there really is anything more”.

“Equality of arms”, i.e. the procedural equality of the
accused with the prosecutor, is, according to the European
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Commission—{See Pataki and Dunshirn v. Austria, Year-
book IV, p. 714, at p. 732)—an inherent element of “fair
hearing” enshrined in Article 6 of the European Conven-
tion. Equality of arms is inherently embodied in the right
to be heard.

In The Right of Defence Before the Adminisirative Au-
thorities, (1974) by Stassinopoulos, at pp. 220-221, we
read:- ~

«H akpéaoic, wc ginopev, anorekei ev ovoixeiov TNC
supuTEpaC EVVOIOC TNC UNEPOONITEWC TOU OICIKOUME-
vou. H akpoaocic ka® egaumv, eival ev minimum Tne
unepaonioewe, To onoiav npéner vO NQpPEXNTal E1C TOV
evbiapepduevov —ToUTO BE, wWe nNHEic @povoluey, Ka-
T4 cuvTayuaTikAy ENITayrv, UQICTaPEVNY EIC  TAC nE-
pPIOgoTEPAC MEMINTWAELIC.

Mépav Spwc e akpodoswe, duvardév  va  napé-
XWVTA1 EIC TOV EVDIGQEPOPEVOV KAl QUUNAMPwWTIKG HE-
ca unepaonioswe, GAhoTe pev und Tou vdpou, dAlote
Oe xar epapuoynv TG apxAc TNC NAApouc ungpaocni-
cewe.

H avokcivwoic Twy oToeiwv Tou pakéhhou—Edv o©
kAnBeic eic okpdaciv Bev apkeital gic doa n NpookAn-
agic bdighapBavel, aAN' emBupel va AaBn yvuwoiv  Twv
ouoiwdwv oToIXEiwv TOu @akéAdou, n Aoiknoic  Bev
divaral kar apxidv, v’ anoppiyn avamoAoyATwe  TO
giTnpa, £otw kai 4v n TOIa0TN avakolvwoe Sev npo-
8AéneTal und Tou vopou, wc npoBAéneTal n.x. e TRV
ne:Bapyikiv Hwdikaoiav. ‘AMwe. 1o dikafwpa Tne a-
kpodgewc Ba nepifipxeto, €1 NOAMAG nepinT@oeic, EIG
aroviav. Aev unoypeolTal ouwc n Aioiknaoic eic oute-
nayyeAtov npoopopdv, £dv Touto dev InTnon.

MNavrwe, edv avayvwpioBy To Sikaiwpa TolTo, Béov
va TnpnBolv Kard Tnv xavonoinoiv Tou, kat avaloyi-
av, 6oa 1oxUouv Bia v neiBapyikav Siabikaciav, iva
pn, dhiwe, 10 Bikaiwpa TolTo, @aAkiBeud f waraoTh
avaigikdy.

H avakoivwaic éxer ‘tumikédv’ xapaxktipa.—Aev  eke-
Taleror v o gvliagepopevoc eiXe Tuxov AdBer yva-
ov efwdikwe kar &' dAAnv arriav Tivddv | noAWVY EK

1036

10

15

20

25

30

a5



10

15

25

30

35

40

3 C.L.B. Orphanou v. Registrar Co-operative Societies Stylianides J.

Twv oreixciwv. H unoxpéwaic npoc avakoivwow au-
Tov, £’ Ooov ugiogTatal, Bewpeital KaTd Tiva TpoNoOV
TunIkf Kol Beov va mtenBn, gotw kar av  n Aloiknoic
£xer v avridnwiv 6Tt o evdiapepousvoc  TeAsi [bn,
IBOTIKWE ) KO' UNNPECIORWE, €V yYWOEl Twv OTOIXE-
wv ToUtwv. Eic andgaciv Tou [aMhikoU ZupBouhiou
e Emkpartsioec me 11 deBpoutipiou 1972, yiverar be-

kTéV 671 o0 anethofuevog Sia Tou péTpou Tne AREswc,

ne  (npopopinc) ocuuBdocswe unnpeoiy  ETEAEI &V
YVWICEl andvTwy Twv oToIXeiwy Tou QakélAou Tou, TOUu-
Aayiotov andviwv Twv ouctwdwv (importantes), 6:10TI
gite o idlog cixe oguvrdEel tadra, gite o idloc nATOo O
nacaiinine autdv. Ev TogToie, To yeyovac TolTto fiv
anfAAacaev, w< 8éxeTar n anogaoic, TNV Aloiknov
ong Tnv unoxpiwoiv vo ‘avakoivian' gic autdév  Ta
oroyeia Taldta, eni TR napoAsiygr S TNC AQVAKOIVIOE-
we Tadtne, n npooBAnbcioa npdfic =Bewpnfn dxupoc
g nopévopov SiobBikaoiav, fTor dia npooBohfv  Tou
SIKAIOUATOS TNC UNEPAONICEWC™.

(“The hearing, as we said. constitutes an element
of the wider meaning of the defence of the subject.
The hearing in itself is a minimum of the defence,
which must be given to the interested party—and this,
as we think, by constitutional order, subject in most
cases.

But more than the hearing, there might be given
to the interested party supplementary means of defence.
sometimes by the Law and sometimes by the applica-
tion of the principle of full defence.

Communication of material in the file—

If the person called to a hearing is not content with
what is included in the summons but wishes to take
notice of material facts of the file, the administration
cannot as a rule, refuse without reason the applicaticn
even though such communication is not provided by
Law, as is provided for example, in disciplinary pro-
cedure. Otherwise, the right of hearing would result
in many cases, in debility. But the administration is
not under an obligation of a voluntary offer, if that
is not requested.
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In any way, if this right is recognised, there must
be observed, during its satisfaction by analog;, every-
thing which is valid in the disciplinary procedure, so
that, otherwise, this right will not be or become
anemic.

The communication has formal character.

It is not examined whether the interested party
might have had knowledge extrajudicially and for
another reason of some or of many of the particulars.
The obligation for their communication, so long as
it exists, is considered in a way formal and must be
observed, even though the Administration is of the
view that the interested party has already, privately
or officially, knowledge of these particulars. In a deci-
sion of the French Council of State of the 11th Feb-
ruary, 1972, it is accepted that the person threatened
by the measure of terminating (oral) the contract of
service had knowledge of all the particulars of the file,
at least of all the fundamental (importantes), because
either he had written them or he was their receiver. In
spite of that this fact did not absolve, as accepted by
the decision, the Administration of its obligation to
‘communicate’ to him these particulars, on the omis-
sion of this communication, the attacked act was
considered void for unlawful procedure, i.e. for offend-
ing the right of defence”).
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In this case the respondent decided, and made it known
to the applicant, to apply mutatis mutandis s.83 of the
Civil Service Law. The material part are subsections (1)
and (2) which read as follows:-

“(1y Where a public officer has been convicted of
an offence involving dishonesty or moral turpitude and
the conviction has either been upheld on appeal or
no appeal has been made, the Commission shall as
expeditiously as possible obtain a copy of the notes
of the proceedings of the Court which tried the case
and of the Court, if any, to which an appeal was
made.

(2) The Commission shall, within such period as
may be prescribed, and until such period is prescribed
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within two weeks of he receipt of the copy of the notes
of the proceedings as in sub-section (1), seek the views
of the Attorney-General of the Republic on whether
the offence is one involving dishonesty or moral tur-
pitude. The Aftomey-General of the Republic shall
advise thereon as expeditiously as possible and, in the
event of an advice in the affirmative, the Commission,
without any further investigation and after giving the
officer concerned an opportunity of putting forward
any representations he wishes to make, shall impose
such disciplinary punishment as may be justified in
the circumstances”.

The respondent did not conform with the mandatory
provisions of s. 83 in that he did not obtain the notes of
the proceedings and he did not give the applicant the op-
portunity of putting forward any representations which he
wished to make.

He did not furnish the applicant, though repeatedly re-
quested, with copies of the notes of the proceedings of the
trial Court and of the Supreme Court. The fact that the
applicant was an accused person some years earlier before
the District Court does not, according to the principles
expounded earlier on in this judgment, absolve the res-
pondent from the obligation to furnish the applicant with
copy of the notes. This is not a simple non-observance of
procedural safeguards; it goes to the root of the right to
defend and the right of audience. After all, as Frankfurter,
J., said in Mc. Nabb v. United States, 318 U.S.: “The his-
tory of liberty has largely been the history of the observ-
ance of procedural safeguards”.

The right to be heard is interwoven and inherently part
of the right of defence. This right cannot by circumcision
be limited to the right of physical presence before the Au-
thority. A person charged has to be afforded the arms
reasonably necessary for his defence.

In the present case the notes of the proceedings of the
Courts who tried the criminal case were asked for by letters
of counsel for the applicant. The need of same for the
presentation of the case of the applicant was eloquently and
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dramatically stated on 22.3.84 to the respondent at the
discipinary proceedings.

The principle embodied in the maxim “audi alteram par-
tem” entails the right to be informed of the charge, to be
furnished with all documents reasonably necessary for the
defence, to be legally represented and to be afforded ade-
quate opportunity to place his representations -before the
tribunal. The decision maker has to act fairly, hear and
consider the representations of the person charged and then
proceed to reach his decision. The principles of natural
justice are fundamental rules, the breach of which prevents
justice from being seen to be done. It cannot be validly
argued that the seriousness of the offences for which the
applicant was convicted was such as nothing which could
have been said on behalf of the applicant would have in-
fluenced the mind of the applicant in the mental process of
reaching a decision as to the punishment to be imposed.
There are, after all, degrees even of grave misconduct and
explanations if not excuses for it. Had it been otherwise,
the hearing could have been only a useless formality be-
cause the tribunal could not have choice of sanction.

The respondent in reaching the sub judice decision did
neither comply with the requirements of s. 83 of the Civil
Service Law nor conform substantially with the rules of
natural justice and failed to afford to the applicant ade-
quate opportunity to exercise the right of hearing to which
he was entitled.

For the aforesaid reasons the sub judice decision is here-
by declared null and void and of no effect whatsoever.

The question of costs caused me some concern. In view
of the history of this case the respondent to pay £50.- to-
wards applicant’s costs.

Sub judice decision annulled.
Respondent to pay £50.- costs.
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