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IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

IOANNIS PREZA AND ANOTHER.

Applicants,

THE REPUBLIC OF CYPRUS, THROUGH
THE EDUCATIONAL SERVICE COMMISSION,

Respondent.

(Case No. 335/84).

Administrative Law—Administrative acts or decisions—Exe-

cutory act—Meaning—Composite administrative act—Edu-
cational  Officers—Promotions—Decision of respondent
adopting certain criteria for the selection of candidates
for promotion—And excluding applicants from considera-
tion—And which decision was communicated to the appli-
cants—Amounts to an executory act—And can be made
the subject of this recourse—Process for the filling of the
vacant pogsts starting from the moment the respondents
met to consider the applications and culminating with the
appointment of the candidates finally selected, sub judice
act part of a composite administrative act—Component
parts of a composite administrative act lose their chara-
cter after final act has been completed—Composite act,
of which sub judice act formed part, finalized by the ap-
poinments made—Therefore after final act was com-
pleted, the sub judice act, which was a component part
of the final act, lost its executory character and the re-
course has been deprived of a subject matter.

The applicants were candidates for promotion to the
post of Assistant Headmaster, Secondary Education. At
its meeting of the 7th June, 1984 the respondent Com-
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3 C.L.R. Preza and Another v. Republic

mitice decided to adopt certain criteria* for eligibility for
promotion and on the basis of these criteria 154 candi-
dates were selected for personal interview. The applicants,
who werc not amongst those invited for an interview,
wrote to the respondent inquiring as to the reason why
they have not been invited for an interview. The respond-
ent Committee, in reply, informed the applicants that the
reason they were not selected for an interview was that
they were not falling within any of the categories of can-
didate, set up by its decision dated 7th Jume, 1984. As a
result applicants filed the present recourse.

The process for selection of the candidates for promo-
tion to the said posts has been finalised by the appoint-
ment of candidates for the filling of the vacant post by
publication in the official Gazette of the Republic of the
5th October, 1984, of the names of the candidates
appointed.

Counsel for respondent raised the preliminary objection
that the sub judice decision was of a preparatory character
and as such not amenable by a recourse under Article 146
of the Constitution. She further contended that assuming
that the said act was of an executory character, such act
being part of a composite administrative act, merged in
the final act and it has lost its executory character; and
that what the applicants should have challenged after the
finalisation of the act was the final act.

On the preliminary objection:

Held, (1) that an executory act—or decision—is an
act by means of which the “will of the Administration is
made known on a given matter, and which aims at pro-
ducing a legal situation concerning the citizen affected”;
that in the circumstances of the present case and bearing
in mind the fact that by ils decision of the 7th June, 1984
by which the respondent Committee adopted certain cri-
teria for the selection of candidates for appointment
whereby a number of candidates satisfying the necessary
qualifications fixed by the scheme of service were excluded
from consideration and which decision was communicated

* The criteria are quoted at pp. 1011-1012 post.
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to the applicants by the letter sent to them that they were
not selected for an interview as they were not satisfying any
of the criteria decided by the respondent Committee,
amounts to an executory act because the said decision pro-
duced a certain definite legal situation directly affecting
those concerned as by such decision they have been com-
pletely excluded from consideration as candidates.

(2) That the process for the filling of the vacant posts
started from the moment the respondent Committee met
to consider the applications submitted for the filling of
the posts and culminated with the appointment of the
candidates who were finally selected and whose names
were published in the official Gazette of the Republic;
that, therefore, the sub judice decision was part of a
composite administrative act; that the component parts of
a composite administrative act lose their executory cha-
racter after the final act has been completed; that in the
present case the composite administrative act of which
the sub judice act formed part has finalized by the ap-
pointments made; that, therefore, after the final act was
completed, the sub judice act and or decision which
was a component part of the final act, has lost its execu-
tory character and as a consequence this recourse has
been deprived of a subject matter; and that, accordingly,
it must be dismissed.

Application dismissed.

Cases referred to:

Papanicolaou (No. 1) v. Republic (1968) 3 C.LR. 225
at p. 230;

Kolocassides v. Republic (1965) 3 C.L.R. 542 at p. 551;
Chryssafinis v. Republic (1982) 3 C.LR. 320;

Payiatas v. Republic (1984) 3 CL.R. 160 at pp. 186,
187, 188;

Vassiliou and Others v. Republic (1969) 3 CL.R. 417 at
p. 425;

Papadopoullos v. Republic (1983) 3 CLR. 1423;
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Decision of the Greek Council of State No. 812{1933.

Recoursa.

Recourse against the decision of the respondent to ex-
clude applicants from being candidates for selection for pro-
motion to the post of Assistant Headmaster of Secondary
Education.

A. 8. Angelides, for the applicants.
E. Papadopoulou (Mrs.), for the respondent.
Cur. adv. vult.

SAvVIDES J. read the following judgment. Both applicants
are educationalists serving as teachers in the Secondary
Education.

By letter dated 3rd May, 1984, the Ministry of Finance
informed the respondent Educational Service Committee of
its approval for the filling of 26 posts of Assistant Head-
master as from Ist September, 1984. On the 4th May,
1984 the respondent Committee decided to advertise the
vacancies in the said posts which, according to the scheme
of service, were first entry and promotion posts. A notice
was, accordingly, published in the official Gazette of the
Republic, on the 11th May, 1984. The applicants submitted
applications for the said posts.

The respondent Committee met on 7th June, 1984 to
consider the applications submitted. At such meeting it de-
cided to reject the applications of a number of applicants
as submitted out of time and also the applications of two
candidates who, in the opinion of the Committee, did not
possess the necessary qualification, The Committee decided
to adopt the following criteria for eligibility for promotion:

“On the basis of merit, qualification and seniority,
the Committee selected the applicants included in the
attached annex and who are considered as the most
prevailing.

Category ‘A’: Those applicants who, until 31.8.84,
will complete over 30 and 1/12 years of service and
have an average grade of 34 marks in the last two
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service reports or an average grade of 33 marks in
the last two service reports and they have also a post-
graduate study abroad of at least one year's duration.

Category ‘B’: Those applicants who until 31.8.84
will complete 25 and 1/12 to 30 years of service and
have an average grade of 34,5 marks in the last two
service reports or an average of 33,5 marks on the
last two service reports and they have also a post gradu-
ate study abroad of at least one year’s duration.

Category ‘C’: Those applicants who will complete
until 31.8.84 20 and 1/12 to 25 years of service and
have an average grade of 35 marks in the last two
service reports or an average grade of 34,5 marks in
the last two service reports and they have also a post
graduate study abroad of at least one year’s dura-
tion.

Category ‘D’: Those applicants who will complete
until 31.8.84 16 and 1/12 to 20 years of service and
have an average grade of 35,5 marks in the last two
service reports or an average grade of 34,5 marks in
the last two service reports and they have also a post
graduate study abroad of at least one year’s duration.

Category ‘E’: Those applicants who will complete
until 31.8.84 up to 16 years of service and have an
excellent grading in the last two service reports or
have an average grade of 35 marks in the last two
service reports and at least one year’s post graduate
studies abroad.

The Committee decided to invite the above appli-
cants for a personal interview on the 18, 19, 20, 21,
22, 23 and 25th June, 1984
(See copy of the minute annexed to the opposition as
Annex ‘D).

On the basis of the above decision, out of the 390 can-
didates only 154 were selected by the respondent Commit-
tee for personal interview. The applicants who were not
amongst those invited for an interview, wrote to the res-
pondent inquiring as to the reason why they have not been
invited for an interview. The respondent Committee, in
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reply informed the applicants that the reason they were
not selected for an interview was that they were not fall-
ing within any of the categories of candidate, set up by
its decision dated 7th June, 1984. As a result, applicants
filed the present recourse whereby they pray for a decla-
ration of the Court that:

A. The decision of the Educational Service Committee
to exclude them from being candidates for selection for
promotion to the vacant posts of Assistant Headmaster of
Secondary Education and/or to interview only a number of
those educationalists who possessed the qualifications re-
quired by the schemes of service to the exclusion of the
applicants is void, unlawful and of no legal effect.

B. The decision of the respondent not to call the appli-
cants for an interview so that they might be considered to-
gether with the other candidates for selection for the posts
of Assistant Headmaster be declared null and void.

C. The act andfor decision of the respondent which was
communicated to the applicants whereby the, applicants had
been excluded from the process for selection for the filling
of the vacant posis of Assistant Headmaster of Schools of
Secondary Education and/or whereby the applicants had
been considered as unfit even as candidates for selection
for the said posts, is null and void, unlawful and of no
legal effect and,

D. The acts and/or decisions of the respondents should
not be affirmed.

The recourse is based on the following grounds of law:

(a) The sub judice decision was taken in viclation of the
principles of equal treatment and of equality safeguarded
under the Constitution.

{b) The respondent did not in fact exercise its jurisdic-
tion lawfully as they have omitted to carry out a due or
sufficient inquiry for ascertaining the claim of the appli-
cants for promotion and they proceeded to an illegal eva-
luation of the candidates for promotion by fixing criteria
which are vague and beyond those provided by the scheme
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of service and/or in violation of the Law and the principles
emanating from the case Law.

(c) By excluding the candidature of the applicants at
this stage, the respondent acted in violation of the basic
principles of administrative I.aw and jurisprudence for the
selection of the best candidates from all available candi-
dates andfor acted arbitrarily and in real misconception of
fact as it had not taken into consideration and it had not
given due weight to merit, qualification, experience and
the whole career of the applicants which should have been
the basis of their decision after comparing all candidates who
satisfy the necessary qualifications and needs for the filling
of the said post in accordance with the scheme of service.

(d) The sub judice decision lacks due or sufficient rea-
soning andfor the reasoning is vague and uncertain and is
in contrast with the real facts and the material contained
in the personal files of the applicants and the other candi-
dates who were invited for an interview by the respondent.

(¢) The respondent acted under a misconception of Law
and fact as it ignored and/or did not take into considera-
tion and/or did not give duc weight to the qualifications of
the applicants, their merit, professional conduct, knowledge,
ability, honesty, willingness, initiative, ability for taking
decisions and other qualifications notwithstanding the fact
that the persons who were called for an interview were
lacking of similar qualifications.

(f) The respondent acted in abuse andfor in excess of
power, as it has not taken into consideration and/or ignored
the striking superiority of the applicants as against those
called for an interview and their specialised knowledge and
the specialised performance of duties attached to the post.

(2) The respondent in the process of selection followed
a procedure which is not contemplated and/or is contrary
to the Law.

The application was opposed. By her opposition counsel
for respondent raised a preliminary objection that the sub
judice act andfor decision is void of executory character
and it cannot be subject to a recourse under Article 146
of the Constitution.
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Alternatively, she contended that the sub judice act
and/or decision is correct and legal and it was taken in
accordance with the provisions of the relevant legislation
and in the proper exercise of the discretionary powers of
the respondent Committee and after all material facts and
circumstances of the case were taken into consideration.

It emanated from the addresses of both counsel and
from a statement made by counsel for respondent in the
course of the hearing that the process for selection of the
candidates for promotion to the said posts has been final-
ised by the appointment of candidates for the filling of
the vacant post by publication in the official Gazette of
the Republic of the Sth October, 1984, under Notification
No. 1995 of the names of the candidates appointed. The
validity of such decision has been challenged by unsuccess-
ful candidates by the filing of a recourse which is pending
before the Court.

Counsel for respondent in support of her preliminary ob-
jection submitted that the sub judice decision was of a
preparatory character and as such not amenable by a re-
course under Article 146 of the Constitution. She further
contended that assuming that the said act was of an exe-
cutory character, such act being part of a composite ad-
ministrative act, merged in the final act and it has lost its
executory character. What the applicants should have
challenged, counse! added, after the finalisation of the act
was the final act.

Counsel for the applicants, on the other hand, in an-
swering the contentions of counsel for respondent, sub-
mitted that the sub judice act and/or decision is a final de-
cision in so far as the applicants are concerned, because by
such decision applicants have been completely excluded
from the process of selection and appointment to the va-
cant posts. Therefore, counsel added, the sub judice deci-
sion to exclude the applicants was a final decision of an
executory character in so far as the applicants are con-

" cerned as by such decision they had been finally and abso-

lutely excluded from promotion.

As to the definition and nature of an executory act there
is a series of cases of this Court. Useful reference may be
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made to Panos Papanicolaou (No. 1) v. The Republic (1968)
3 CL.R. 225 in which Triantafyllides, J. (as he then was),
at page 230, said:

“An executory (éxveAeors}) act—or decision—is an
act by means of which the ‘will’ of the Administration
is made known on a given matter, and which aims at
producing a legal situation concerning the citizen af-
fected (see the Conclusions from the Jurisprudence of
the Council of State in Greece 1929-1959 pp. 236-

237); and the executory nature of an act is closely

linked to the requirement, under paragraph 3 of Ar-
ticle 146, that a person can make a recourse only if
an existing legitimate interest of his has been adversely
and directly affected by the act complained of.

Thus, acts of a ‘preparatory nature’ are not exe-
cutery acts (see Conclusions etc., supra, p. 239); they
merely, prepare the ground for the making of execu-
tory acts.”

In Kolocassides v. The Republic (1965) 3 C.L.R. 542
the Court of Appeal affirmed the decision of the first in-
stance Court where Triantafyllides, J., as he then was, stated
at p. 551

“An administrative act (and decision also) is only
amenable within a competence, such as of this Court
under Article 146, if it is executory (éxteAeoT)) in
other words it must be an act by means of which the
‘will' of the administrative organ concerned has been
made known in a given matter, an act which is aimed
at producing a legal situation concerning the citizen
affected and which entails its execution by admini-
strative nmieans (see Conclusions from the Jurisprudence
of the Council of State in Greece 1929-1959, pp.
236-237).

I am quite aware that in Greece this attribute of
an act, which may be the subject of a recourse of an-
nulment, is specifically stated in the relevant legisla-
tion (section 46 of Law 3713 as codified in 1961) but
in my opinion such express provision was only in-
tended to reaffirm a basic requirement of administra-

1016

10

15

20

25

30

35



10

15

25

30

35

40

3 C.L.R. Preza snd Another v. Republic Savvides J.

tive Law in relation to the notion of proceedings for
annulment and, therefore, such requirement has to be
treated as included by implication, because of the
very nature of things, in our own Article 146, though
it is not expressly mentioned.”

(See also Chrysafinis v. The Republic (1982) 3 C.L.R.
320 at pp. 326, 327 and Payiatas v. The Republic (1984)
3 CL.R. 160 at pp. 186, 187, 188).

In the Conclusions from the Case-Law of the Council of
State in Greece 1929-1959 at p. 237, executory acts are
defined as being:

«.. €Kelval &' av dniolrar BovAnoic dioiknTikoD oOp-
yavou, anogxkonodoa €ic TAv napaywyhv €vvouou &no-
TEAEOpOTOC EvavT TV DIOIKOUPEVWV KO CUVENAYOPE-
vn Thv {ueogov éxktéAeov alTiic d1id  TAc dionTIKRC
0%00. Tod wiplov oroixeiov TAC &vvoiac THC EKTEAEOTI-
ke npakewe eivan Hpeooc nopoywyh £vvopou AGnoTe-
A€oparoc, guvioTapévou eic TRV dnuioupyiav, Tpononoi-
nowv A kardhuoiv vopikfic xaTtacTdoswc, ATol dikaw-
HOTwV Kai onoypewoewv SloikNTIKOTD XUPOKTRPOS nNa-
pd Toic BioIKOUPEVOIGR.

(“... these acts by which the will of the administra-
tive organ is declared, intending the creation of a legal
consequence towards the subjects involving its direct
execution by administrative means. The main element
of the meaning of the executory act is the direct crea-
tion of a legal resuit, consisting of the creation, amend-
ment or abolition of a legal situation, t.e. rights and
obligations of an administrative character of the sub-
jects”).

in the circumstances of the present case and bearing in
mind the fact that by its decision of the 7th June, 1984 by
which the respondent Committee adopted certain criteria
for the selection of candidates for appointment whereby a
number of candidates satisfying the necessary qualifica-
tions fixed by the scheme of service were excluded from
consideration and which decision was communicated to
the applicants by the letter sent to them that they were
not selected for an interview as they were not satisfying
any of the criteria decided by the respondent Committee,
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amounts to an executory act. The said deciston produced
a certain definite legal situation directly affecting those
concerned as by such decision they have been completely
excluded from consideration as candidates.

Useful reference in this respect may be made to Case
327/68 which was one of three cases dealt topether by
this Court in Emmanuel Vassiliou and Others v. The Re-
public (1969) 3 C.L.R. 417 in which at page 425 of the
judgment, we read:

“Regarding Case 327/68, which challenges only the
validity of the priority list in question, it has been
submitted that the list in question was not an executory
act and, therefore, no recourse could be made against
it, as such, under Articlic 146.

Bearing in mind the fact that this list was decided
upon as a final priority list, crystallizing the rights of
candidates to be, then, appointed, and that it was not
only published as such, but that it was, also, actually,
relied upon for the purpose of making the relevant
appointments, I cannot but find that the list was
indeed an executory act which could be challenged
by recourse, in that it produced a certain definite legal
situation directly affecting those concerned.”

(see also Papadopoullos v. The Republic (1983) 3 CL.R.
1423).

I come now to consider whether the sub judice decision
is an executory act in the process of a composite admini-
strative act. There is no doubt in my mind that the pro-
cess for the filling of the vacant posts started from the
moment the respondent Committee met to consider the
applications submitted for the filling of the posts and cul-
minated with the appointment of the candidates who were
finally selected and whose names were published in the
official Gazette of the Republic. Therefore, the sub judice
decision was’ part of a composite administrative act.

It is well settled by our Case-Law, following in this res-
pect the Greek Jurisprudence that the component parts of
a composite administrative act lose their executory chara-
ster after the final act has been completed.
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In Tsatsos on Recourse for Annulment before the Greek
Council of State (Airnoic "Axkupwoswe Evniov To0 Zup-
BouAiou ‘Enikpareiac) Third Edition pp. 152, 153, it reads:

«Mpd ThHe nepatwoewe TAC ouvbBiTou BIOIKNTIKAC £-
vepyeiac gkaomn ek Ta@v 8aBuaiwe cuvappoioyoupdvwyv
npdEcwv BiaTnpel TOv ExTEAEOTOV  QUTAC  XQPOKTHPO
Kai eivor npooBAnT KEXWPIOPEVWCE.

‘Ap’ Ac dpwc A odvBetoc BloiknTIK EVEPYEID NEpa-
TwlA, dnoBaiver anopdadektoc i npocBoAhy B aiTroe-
we dxupwcewe TAG ApXIKAC A pcpovwpivng TV Evbi-
aptowv nNpatewv, aimvec anoBaihouot niéov TV ald-
Totehwe ékreheotov  alrav  yapaktipa. [MpooBAnTh
épebAc eival pdvov i 6An ocipd Tav odtw Hid Tol a-
noteAéoparoc, eic & anéBAswav, ouvexouévwv npake-
wv. MpooBalhopdvne 8¢ Tuxdv pdvne TAc TeEMKAC npd-
Ecwe Bewpeival oupnpooBakhopivn fp  8An  olvletoc
SioiknTIkg évépyela Kai ToUTO Bi6T peTd TV nepdrw-
agiv TAG ouvBitou BiolknmikRc évepyeiac ai nponynBet-
oal THC TeMkAC HEPIKWTEPOY Kai npdrepov aublinapkro
npafeic dndAiuot ThHv alToTéAciav  aUTEV.»

(“Before the completion of the composite admini-
strative act, each of the gradually adopted acts retains
its executory character and it can be attacked scpa-
rately.

But when the composite administrative act is com-
pleted the attack by an application for annulment of
the original or separately the intermediate acts which
lose their self executory character is unacceptable.
Amenable to a recourse hereafter is only the whole
line of such continuous acts, the result to which they
aimed. But only the final act being attacked, the whole
composite administrative act is also considered as
being attacked and this because after the completion
of the composite administrative act which preceded the
final, partial and self-existent acts lose their inde-
pendence”).

In Panos Papanicolaou (No. I) (supra) at p. 232 we read
the following in the judgment of the Court:

“... therefore as it has been stated already, it can
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be attacked by recourse, on its own, so long as the
said composite action has not yet been completed by
a final act (see Kyriacopculos 4th Ed. Vol. C pp. 98,
99, and also the Decisions of the Greek Council of
State 1156/1937, Vol. 1937 1H p. 951 at p. 954, and
1336/1950, Vol. 1950 A p. 1076 at p. 1077).”

In Emmanuel Vassilion and others v. The Republic (su-
ora) at p. 425, Triantafyllides J. (as he then was) had this
to say on the cffect on the executory nature of an act,
which is part of a composite administrative act, of the com-
pletion of the final act:

“On the other hand, there is no doubt that such list
was part of the composite administrative action which
resulted in the said appointments.

Once this is so, I am of the opinion that, after the
appointments were made, the list lost its executory na-
ture and, therefore, Case 327/68, which was (filed
before the appointments, could not be proceeded with
thereafter, as it was deprived of a subject-matter that
could be attacked by recourse, viz. the list as an
executory act.

In this respect useful reference might be made to
the Conclusions from the Jurisprudence of the Greek
Council of State (1929-1959) p. 244. Also, to Deci-
sion 648(56) of the Greek Council of State; in that
case the facts were different from those of our Case
327/68, but it is useful illustration of a situation
where an onginally executory act lost, due to sub-
sequent developments, its executory nature.”

In the decision of the Greek Council of State in Case
812/1933, we read the following:

«'E@’ 6oov dpwe énijABev /BN  kal [ TeAeuraia npo-
Eic To0 Sioprouol T@v ExAsyévrwv, Sév dlvaral nAéov
napadektivc va npooBAnBor kar idiav  ai évBidueco
BloiknTikai évépyelon, aimivec Enaucav nhfov  Exouoal
auToTEAR UNbGaTaociv, povov && 16 TR npooBoAic TAC
nepl diopiouol npaBewe Tol "Ynoupyol AdUvato va
npootareubiy & aqitav, £mkaloUpevoc kai Tuxov E£AaT-
Thpara TV Evdiauéowv BIOIKNTIKAV EVEPYEIRY, TOUTW
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O& 1@ hoyw danoppintéa kafiotaralr | Ond Kpiowv  ai-
TNOIG»,

(“But since the last act of the appointment of those
selected has already happened, is not possible any more
to acceptably attack in particular the intermediate
administrative acts, which have ceased to have an
independent basis, but only with a recourse against
the act of the Minister to make the appointments
could the applicant be protected by invoking any
defects of the composite administrative acts, and for
this reason the sub judice application is dismissed”).

It is an undisputed fact in the present case that the
composite administrative act of which the sub judice act
formed part has finalized by the appointments made. There-
fore, in the light of the authorities referred to hereinabove,
after the final act was completed, the sub judice act and/or
decision which was a component part of the final act, has
lost its executory character and as a consequence this re-
course has been deprived of a subject matter.

Having reached the above conclusion I find it unne-
cessary to examine the other issues raised by this re-
course.

In the result, this recourse fails and is hereby dismissed
but in the circumstances T make no order for costs.

Recourse dismissed.
No order as to costs.
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