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THE PRESIDENT OF THE REPUBLIC,
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y.
YIANNAKIS LOUCA AND OTHERS,
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(Consolidated Revisional Jurisdiction
Appeals Nos. 323, 324, 325 and 326).

Practice—Recourse for annulmeni—And appeal against judgment
given in such a recourse—Withdrawal—Principles applicable—
No leave of the Court required—Recourse against termination
of services as members of Public Service Commission—Acceptance
5 of compensation by way of damages sustained from sub judice
decision—Such acceptance deprives applicanis of legitimare

interest to pursue their recourse—Entitled to withdraw them.

Yiannakis Louca and Antonios Anastassiou (“the res-
pondents™) were appointed as members of the Public Service

10 Commission for a six-year period; but before the expiration
of their term the President of the Republic terminated their

services. The respondents challenged the termination of their

services by means of recourses and the trial Judge having resolved

certain issues by his judgment held back a final decision in ex-

15 pectation of the judgment on appeal that he anticipated on the
issues resolved by his judgment. As aganst the above judgment

an appeal was filed by the Attorney-General on behalf of the
Republic and a cross-appeal was filed by one of the respondents.

In the course of the hearing of the appeal and cross-appeal

20 Counsel for the parties made a statement to the effect that the
appellants abandon or discontinue their appeals and the cross-

appeal; and the two respondents in person asked to withdraw

their recourses. This decision was reached as a result of an
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overall settlement of the relevant recourses by means of which
the respondents were expected to withdraw them having been
apparently duly compensated

On the question whether an appeal could be withdrawn or
abandoned without the leave of the Court or only with such leave
as a matter of discretion possessed by it under the relevant Rules
of Court and on the question whether a recourse filed under Article
146 of the Constitution could be withdrawn, discontinued or
abandoned as of right by a litigant or whether that could be done
only with the leave of the Court:

Held, Pikis, J. dissenting, that given that there must exist
interest as a prerequisite to the admissibility of an application
for annuiment, it has to be accepted that as from the moment
the applicant who seeks the annulment declares that he has no
interest for his application to be tried, there does not exist any
longer this formal prerequisite, inasmuch as he who is not

deprived of his ability to appear in Court is the most suitable '

de juris e de jure judge of his own interest; that on account of
this the abandonment of the already exercised judicial measure
of application for annulment is acceptable; that further accept-
ance of an administrative act deprives acceptor of the legitimate
interest to pursue a recourse; that the respondents by their
statement have to be considered as having been deprived of any
legitimate interest in the matter once they have accepted un-
reservedly compensation by way of damages they have sustained
from the sub judice decision; accordingly the respondents are
entitled to withdraw their recourses and the appellants and
cross—appellants to withdraw their appeals and cross-appeals.

Order accordingly.

Cases referred to:

Papasavvas v. Republic (1967) 3 C.L.R. 111;
Christofis v. Republic (1970) 3 C.L.R. 97;

Tomboli v. CY.T.A. (1980) 3 C.L.R. 266 and on appeal (1982)
3 C.L.R. 149;

Myrianthis v. Republic (1977) 3 C.L.R. 165;
Louca v. President of the Republic (1982) 3 C.L.R. 905;
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Republic v. Georghiades (1972) 3 C.L.R. 594 at p. 690;
Kazamias v. Republic (1982) 3 C.L.R. 239 at p. 301;

Louca v. President of the Republic (1983) 3 C.L.R. 783 at pp.
791, 792;
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Kyriakides v. Republic, 1 R.5.C.C. 66 at p. 69;

Pikis v. Republic (1968) 3 CL.R. 303 at pp. 305-306;
Papadopoulos v. Republic (1970) 3 C.L.R. 169 at p. 173;
Republic v. Pericleous (1972) 3 C.L.R. 63 at p. 68;
Constantinides v. Republic (1969) 3 C.L.R. 523 at p. 530;
Nissis (No. 2) v. Republic {(1967) 3 C.L.R. 671;

Cyprian Seaway Agencies Ltd. and Others v. Republic (1981)
3 CL.R. 271;

Hadjignastassiou v. Republic (1983) 3 C.L.R, 1173;
Hess v. Labouchers, 14 T.L.R. 350;

Fox v. Star Newspaper Co. [1899] 69 L.J. Q.B. 117;
Tsirou v, Shina (1.974) 6 1LS.C. 753;

Heatley v. Barnard {(Weekly Notes 1890, p. 130);
Lees v. Motor Insurers’ Bureau {1953] | W.L.R. 620;

Lindsay Parkinson Ltd. v. Tripten Lid. [1973] 2 All E.R. 273
at p. 285;

Castanho v. Brown & Roots (U.K.} Ltd. [1981] 1 All ER. 143;
Aloupas v. National Bank of Greece (1983) | C.L.R. 55.
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Appeals and cross-appeals. '
Appeals and cross-appeals against the judgment of the Presi-
dent of the Supreme Court of Cyprus (Triantafyllides, P.)
given on the 21st May, 1983 (Revisional Jurisdiction Case No.
32/82)* wheseby it was decided that the termination of the servi-
ces of the respondent as a member of the Public Service Commis-
sion could mot be treated as being an act of Goveinment.

Cl. Antoniades, Senior Counsel of the Republic, for
appellants in Appeal Nos. 325, 326.

X. Xenopoullos, for appellants-interesied parties in Appeals
323, 324

E. Efstathiou with P. Demetriades, for respondents in
Appeals 323 and 326 and for cross-appellant in appeal
326.

T. Papadopoulies, for respondents in Appeals 324 and 325.

Cur. adv. vull.,

The following judgments were vead:

HapjianasTassiou J.: Coumsel for the appellants and the
respondents (applicants in the recourses) informed the Court of
their wish to abandon both the appeal and the cross-appeal and
sought our leave for the purpose. Indeed, both respondents
stated categosically in Court that their own wish was to with-
draw and abandon the two recourses because they have been
offered compensation by the Government for the damage they
have sustained on account of the sub judice act. The question
that arises is whether this Court is vested with power to allow
them to withdraw the recourses, the appeal and the cross-appeal.

In Greece, according to Professor Tsatsos, the position is
stated as follows at p. 368 of his textbook “Recourse for Annul-
ment” 3rd edn:

“185. To Saiwpa 1§ TapotThicews &md Tiis UropAneions
alriicews dxvpooews Sév Eyer Geomiobi ik Tou vouou. Ac-
Bbvros Suws, ém dmareltan ) Toapovcia cupgépovros o
TmpoUmdlects s wapaboyiis Tis aiTioews dxupdaews, Séov
v& ylvn Sexrdv &1, &9 fis oTiypiis & alToUpevos 1 dxtpworv

* Reported in (1983) 3 C.L.R. 783
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dniwoe 61 Biv Exer cupgépov va &kBikactf N aitnois alToy,
Btv Uglotatan TAfor # Tumkn ot TpoUmdabeols, kad’
doov 6 un oTepoupsvos TS IkevdrnTas Tiis i SikaoTrplov
TapacTaoews elvan & GppobicTepos de juris e de jure kprmg
Tol iBiov cupgépovtos . TouTou Evexkev f} TrapalTnais &md Tol &-
oxn@tvros bubikou péoou Tiis alrhoews dxupoews elven BexTh™.

(*“185. The right of abandonment of a filed recourse for
annulment has not been enacted by law. But given that
the presence of interest is required as a prerequisite for the
acceptance of the application for annulment, it must be
accepted that, from the moment the person praying for the
annulment declares that he has no interest in having his
application tried, there does not exist any more this formal
prerequisite, since the person who is not deprived of the
ability to appear before the Court is the more appropri-
atc de juris e de jure Judge of his own interest. This being
so the withdrawal of the already exercised legal measure
of the application for annulment is acceptable™).

Further the statement in the above textbook concerning the
existence of legitimate intevest is in line with the psinciples enun-
ciated by our case law (see Papasavas v. Republic, {1967} 3 C.L.R.
1L1, Christofis v. Republic, (1970) 3 C.L.R. 97) which aie to the
effect that such interest must continue to subsist at the date of
hearing of the iecourse. Further it has been established by our
case law relying in this respect on i1elevant case law in Greece,
that acceplance of an administrative act deprives acceptor of the
legitimate inteiest 10 pursue a Tecourse. (See Tomboli v.
CY.T.4., (1980) 3 C.L.R. 266, Myrianthis v. Republic, (1977)
3 C.L.R. 165). Since in the instant cases the step taken by -~
respondents in pwsuance of withdrawal of the recowses arose
because the Republic has offered - and they have accepted com-
pensauon - by way of damages they have sustained from the sub
judice acts, such acceptance deprives them of the legitimate
interest to pursue a recourse.

In the light of those weighty statcments by Piofessor Tsatsos,
I have icached the conclusion to adopt and apply them in the
cases in hand and | hold that the pasties can withdiaw their
respective proceedings. Accordingly, the appeals, the cross-
appeals and the recourses. having been withdrawn, are struck out.
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Finally, I would like to add that having regard to the state-
ments by both counsel for the appellant and respondent that they
withdraw the appeals and the cross-appeals I find myself in
agreement with such a stand which is in the interest of everyone
and I repeat that both respondents are entitled to withdraw
their two Ttecourses.

A, Loizou J.: Applicant Yiannakis Louca (hereinafter to
be referred to as the first applicant) was on the 4th November,
1960, appointed as a member of the Public Service Commission
which was then established under Article 124 of the Consti-
tution and since then his appointment was renewed, the last
appointment having been made by the President of the Republic
on the 20th June, 1979, for a six year period commencing the
Ist July, 1979, and ending the 30th June, 1985.

Applicant Anastassiou (hereinafter to be referred to as the
second applicant) was appointed by the President of the Republic
as a member of the Public Service Commission on the 20th June,
1979, for a six year period commencing also on the lst July,
1979. Both applicants were on the 15th January, 1982, called
to the Presidential Palace and (without myself referring to what
transpired between them and the President of the Republic, with
which we are not concerned at this stage), were handed identical
lette:s bearing that date, signed by the President of the Republic,
and which read as follows:-

“I inform you by this letter that by vistue of Section 4,
subsection 3, of the Public Service Law of 1967, [ terminate
your appointment as a member of the Public Service Com-
mission as from 18th January, 1982.

I take occasion to express thanks for the services you have
1endered”.

Two new membeis were then appointed in their place, namely,
Mr. Yiannakis D. Serghides, who has since then resigned, and
Christakis P. Hadjiprodromou, who is still a member.

The two applicants filed their respective recourses challenging
the validity of the aforesaid decision of termination of their
services on a number of grounds including the unconstitutiona-
lity of section 4, subsection 3, of The Public Service Law, 1967
(Law No. 33 of 1967) as offending Article 124 and in particular
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paragraph 5 thereof, read in conjunction with Article 47, para-
graph (f) of the Constitution and Article 53, paragraphs 7 and 8
of the Constitution. The validity of the appointment of the new
members (hereinafter to be referred to as the interested parties)
was also challenged.

In the oppositions filed on behalf of the respondent, the ter-
mination of the appointment of the first applicant was, inter alia,
sought to be justified (para. 3 thereof) that he was engaged in
business contrary to section 8 of the Public Service Law, 1967
and that it was in the public interest to terminate his appoint-
ment. No such ground is relied upon in the opposition of the
respondent as regards the second applicant.

On the ist September, 1982, an interim judgment was given
(see Louca v. The President of the Republic (1982) 3 C.L.R. 905).
The learned President who was trying these Recourses having
conside.ed carefully all the material before him found that in
fairness to them he should give to counsel for the parties the
opportunity to advance further arguments on five issues which
he set out therein and in the light of which he reopened the
hearing of the case. Arguments were then heard from all
parties and on the 21st May, 1983, he gave the present judgment
which is the subject of Revisional Jurisdiction Appeals Nos. 326
and 325 filed on behalf of the President of the Republic, and
Revisional Jurisdiction Appeals Nos. 323 and 324, filed on behalf
of the interested parties, and the subject of a cross-appeal filed on
behalf of the fust applicant.

These appeals and cross-appeals were by direction of this
Court heard together sitting on appeal from a judgment of a
Judge of this Court and exercising its revisional jurisdiction
under section i of the Courts of Justice (Miscellaneous Pro-
visions) Law, 1964 (Law No. 33 of 1964).

In the course of the hearing and before its conclusion counsel
for the appellants and counsel for cross-appellant Louca, made
a statement to the effect that the appellants abandon or discon-
tinue their appeals and the cross-appeal, respectively. Further-
more, the two applicants in person asked to withdraw their
recourses. This position was reached as a result of an overall
settlement of the relevant recourses and that the applicants were
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expected to withdraw them having been apparently duly com-
pensated.

The question then arose whether an appeal can be withdrawn
or abandoned without the leave of the Court or only with vuch
leave as a matter of discretion possessed by it under the relevant
Rules of Court to which I shall be shortly referring and whether
a recourse filed under Article 146 of the Constitution could be
withdrawn, discontinued or abandoned as of right by a litigant
or whether that could be donc only with the leave of the Court.

Relevant to this issue is the fact that by the judgment appealed
from no conclusion was reached, it was in other words an interim
judgment in view of its concludmg paragraph which reads as
follows:

*I shall, therefore, allow this case to remain pending for the
period during which an appeal can be made against this
judgment by any paity to these proceedings and if such an
appeal is made, [ shall await the outcome of the appeal. If
no appeal is made [ shall then proceed to decide finally
about the outcome of this case by dealing, also, inter alia,
with the aforementioned issues (3) and (5)".

Paragraph 3, mentioned hereinabove dealt with the question
whether, assuming that a contravention of section 8§ of Law 33
of 1967 comes within the notion of public inteest in section
4(3) thereof, the services of a member of the Public Service
Commission could be terminated by the President of the Republic
for such a contravention without the member concerned being
given the opportunity to refute the accusations against him in
this connection. And paragraph 5 posed the question that
assuming that the services of the applicant were wrongly termi-
nated did he (the trial Judge) have to terminate the appointments
of both inte.ested parties or one of them and in such a case of
whom.

Counsel for the second applicant has contended that as far us
his client was concerned neither of the itwo icsues arose inasmuch
as it was never contended on behalf of the President of the Re-
public that the termination of his services f.om the Public Seivice
Commission was based on the provisions of section 8 of the
Public Service Law, 1967.
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It may, however, be observed that there was no final order
made in respect of the recourse of this applicant, either by dis-
missing his recouise or annulling the sub judice decision. There-
fore, to my mind, for all intents and purposes, the proceedings
had not procedurally come to an end and the learned President
had said so clearly mn the passage herein above quoted that he
would allow the case to remain pending and proceed to decide
finally after the appeal is determined or the lapse of time for
filing an appeal if no appeal is made.

Upon the enactment of the Administration of Justice (Miscel-
laneous P.ovisions) Law, 1964 (Law No. 33 of 1964), a new
situation was created as regards the revisional jurisdiction of the
Supreme Court exercised under Article 146 of the Constitution,
Any revisional jurisdiction, including jurisdiction on the adju-
dication of a recourse made against an act or omission of any
organ, authority or person exercising executive or administrative
authority as being contrary to the law in force or in excess or
abuse of power, could, by virtue of section 11(2) of the said law,
be exercised subject to any Rules of Court by any Judge or
Judges as the Cou:t shall determine. Provided that subject to
any Rules of Court there was given the right of an appeal to the
Full Bench from his or their decision. As T had occasion to say
in the case of the Republic v. Lefkos Georghiades (1972) 3 CL.R.,
p- 594, at p. 690:

“This Cowt when hearving an appeal fiom a judgment of
one of its members, approaches the matter as a complete
re-examination of the case, with due regard to the issues
1aised by the parties on appeal, or to the extent that they
have been left undetermined by the tiial Judge or in case of
a successful appeal in addition to the above, to the extent of
the cross-appeal”.

The subject, theiefore, of a revisional appeal contmues to be
the validity of the administrative position challenged by the 1e-
course. The exercise of this jurisdiction is governed by the gene-
ral principles of Administrative Law and Rules of Court, namely,
the Sup.eme Constitutiona) Court Rules, 1962 and the Supreme
Cowt (Revisional Jurisdiction) Appeal Rules of 1964, which
latter rules weve made by virtue of the provisions of section 17 of
Law 33 of 1964 to meet the new situation c.eated by the said law
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as regards appeals to the Full Bench. Rule 18 of the Suprme
Constitutional Court Rules provides:-

*The Civil Procedure Rules in force in the Republic on the
date of the making of these Rules shall apply, mutatis
mutandis, to all proceedings before the Court so far as
circumstances permit or unless other provision has been
made by these Rules or unless the Court or any Judge other-
wise directs”.

Rule 3 of the Supreme Court (Revisional Jurisdiction) Appeal
Rules of 1964, provides:

“The provisions of Order 35 of the Civil Proccdure Rules
relating to appeals shall apply, mutatis mutaadis, to an
appeal fromr a decision of a Judge or Judge: exercising re-
visional jurisdiction under subseciio 2 of section 11 of the
law.”

Oider 35, rule 29(3) of the Civil Procedure Rules, which is the
one relevant in this issue, reads as follows:-

“If after an appeal is fixed for hearing the appellant wishes
to abandon his appeal he may do so by giving notice in
writing to the respondent and to the said Registrar, and a
Judge of the Court may strike out the appeal on such terms
as he thinks fit. The provisions of paragraph (2) of this
rule in regard to notice under rule 10 of this Order shall
apply.”

I do not intend to examine these Civil Procedure Rules and the
way they have been inteipreted and applied as iegards civil
appeals and civil proceedings as to the extent that they can be
invoked in revisional jurisdiction recourses and appeals, they
have to be applied within the context of the General Principles of
Administrative Law and one of the fundamental prereguisites
for the filing of such recourse is the existence of a legitimate
interest which must continue to subsist at the date of the hearing
of a recourse or at that of a vevisional appeal. The acceptance
of an administrative act or decision deprives the person affected
thereby of his legitimate interest to pursue a recourse. If any
authority is needed for this proposition reference may be made
to the case of Maria Tomboli v. The Cyprus Telecommunications
Authority (1982) 3 C.L.R,, p. 149, in which the Full Bench of
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this Court reviewed the authorities and dealt with the legal prin-
ciples gove.ming same.

As pointed out by Professor Tsatsos in his text-book *‘Re-
course for Annulment”, 3rd Ed., at p. 368, para. 185, relying on
decided cases of the Greek Council of State:

“The right of abandonment (Tapairnois) of an appli-
cation for annulment filed is not piesciibed by statute
law. Given, however, that theie must exist interest as a
prerequisite to the admissibility of an application for annul-
ment, it has to be accepted that as from the moment the
applicant who seeks the annulment declares that he has no
mnte.est for his application to be tried, there does not exist
any longer this formal prerequisite, inasmuch as he who is
not depsived of his ability to appear in Court is the most
suitable de juris e de jure judge of his own interest. On
account of this the abandonment of the already exercised
judicial measure of application for annulment is acceptable.
(See Decisions of the Greek Council of State Nos. 186/30,
367/30, 825/30, 211 /31, 352/36, 353/36, 115/37, 72/43, 26/44,
470/46, 2025/52).

The statement of resignation may be made even during
the hearing of the cace (vee Decisions of the Greek Council
of State Nos. 186/38, 367/30, 725/30, 2025/52).

When, however, the hearing of the case is over, it is un-
acceptable since upon the conclusion of the hearing the right
of the litigant to address the Court stops (see Decision of the
Greek Council of State No. 620/51)”.

In the present case the two applicants by their statements have
to be considered as having no legitimate interest in the matter
once they accepted unmrese.vedly (and on the comtrary they
accepted with an undeitaking to withdraw their respective re-
courses) compensation.

Before concluding and in view of the importance of the issue
of the constitutionality of subsection 3 of seciion 4 of the Public
Service Law 1967, and of the fact that same refers to the powers
of the President of the Republic to terminate in the public in-
terest the services of the Chairman or any Member of the Public
Service Commission, the whole maiter should be reconsidered
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by the Appropriate Organs of the Republic in the light of the
provisions of Article 124, para. 5, of the Constitution which
provides “a Member of the Commission shall not be removed
from office, except on the like grounds and in the like manner as
a Judge of the High Court”, and in the light of Article 47, para.
(f) and Article 153, paras. 7 and 8 of the Constitution.

For all the above reasons, ] have come to the conclusion that
the appeals and cross-appeal should be dismissed and the ve-
courses struck out as having been deprived of their subject
matter.

Savvipes J.: The present appeals (four in number) and
cross-appeals in Revisional Appeals 323 & 326, which by dire-
ctions of this Court were heard together as presenting common
questions of law, are directed against the judgment of the Pre-
sident of this Court sitting in the first instance, in Cases 32/82 &
133/82 in which the validity of the decisions of the President of
the Republic to terminate the appointment of two members of
the Public Service Commission and to replace them by two others
were in issue.

The two applicants were members of the Public Service Com-
mission and their services were terminated by the President of the
Republic before the expiration of their term of office. As a
result, they filed cases 32/82 and 133/82 challenging the deci-
sions of the President of the Republic to terminate their services
as from January 18th, 1982 as members of the Public Service
Commission and also to appoint as members of the said Com-
mission Yiannis Serghides and Christakis HadjiProdromou, who
were the interested parties in such cases.

:I‘he Public Service Commission was established under Article
124 of the Constitution to discharge the functions set out in
Article 125.1 of the Constitution which reads as follows:

“l, Save where other express provision is made in this
Constitution with respect to any matter set out in this
paragraph and subject to the provisions of any law, it shall
be the duty of the Public Service Commission to make the
allocation of public offices between the two Communities
and to appoint, confirm, emplace on the permanent or
pensionable establishment, promote, transfer, retive and
exercise disciplinaiy control over, including dismissal or
removal from officc of, public officers”.
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Due to the importance of the functions of the Public Service
Commission and to secure their impartiality and independence
from governmental influence, the holding of office by its members
was safeguarded for the duration of their term of office by para-
graph 5 of Article 124 of the Constitution which provides that:

“A member of the Commis.ion shall not be removed from
office excep: on the like grounds and in the like manner a. a
judge of the High Courl.”

In Kazamias v. The Republic (1982) 3 C.L.R. 239, at p. 301, in
dealing with the object of Article 125.1 of the Constitution, I
said:

“The object of the mtroduction in our Constitution of
Article 125.1, as alveady explained, was to entrust the safe-
guarding of the efficiency and proper functioning of the
public service of the Republic, expressly including the exerci-
se of disciplinary control over public officers, to the Public
Service Commission, an independent and impartial organ
outside the governmental machinery, and, at the same time,
safeguairding the protection of the legitimate interests of
public officers.”

The power to appoint a member of the Public Service Commis-
sion was vested in the President and Vice-President of the Re-
public by Article 47(f) of the Constitution. As a result of the
intercommunal troubles and the non participation of the Turkish
members of the Public Service Commission in such Commission,
and the fact that its functioning in the composition provided by
Article 124 of the Constitution couvld not be camied out, the
power to appoint the members of the Public Service Commision
became vested i the President of the Republic under section
4{1) of Law 33/67. By the same Law, the number of its members
was reduced to 5 (one Chairman and 4 members) and their term
of office, subject to renewal, was fixed at 6 years (which was in
Iine with the period provided by Article 124 of the Constitution).
Under section 4(3) of Law 33/67 the President of the Republic
may at any time terminate the appointment of the Chairman or
of any other members of the Commission if he considers it to be
in the public interest.

Yiannakis Louca, applicant in Case 32/83 and respondent in
Revisional Appeals 323, 326 was appointed as a member of the
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Public Service Commission on 4.11.1960 for six years and his
appointment was renewed ever since, the last of which was made
on 1.7.79, ending on 30.6.85. Antonakis Anastassiou, applicant
in Case 133/82 and respondent in Revisional Appeals 324, 325
was appointed as a member of the Public Service Commission
on 20.6.79 for six years commencing on 1.7 79 and ending on
30.6.85. On 15.1.82 the term of office of the two applicants was
terminated by a letter signed by the President of the Republic by
which they were informed that, by virtue of section 4(3) of the
Public Service Law, 1967, their appointment as members of the
Public Service Commission was terminated as from 18.1.82.

The legality of such decision was the subject matter of the two
recourses filed by the applicants in which one of the issues was
the constitutionality of section 4(3) of Law 33/67 under which the
purported termination of services was effected.

The learned President of this Court after he heard arguments
by counsel on both sides in Case 32/82, decided, on the 1st Septem-
ber 1982, to re-open the hearing of the case and hear further
argument on five issues formulated by him in the said decision
(see Louca v. The President of the Republic (1982) 3 C.L.R. 905).
The reasons for having so decided, as reported at pp. 912 and
913, read as follows:

“Having considred carefully all the material at present
before me I find that in faimess to them I should give to
counsel for the parties the opportunity to advance further
arguments on the following issues:

(1) Since no specific provision is made in Law 33/67
about the termination of the services of a member of the
Public Service Commission on the ground of misconduct,
such as a contravention of section 8 of Law 33/67, could
it have been the intention of the Legislature that in this
respect paragraph 5 of Article 124 of the Constitution was
to continue to be operative or is such misconduct to be
treated as a matter of public interest in the sense of section
4(3) of Law 33/67.

(2) Assuming that paragraph 5 of Article 124 of the
Coustitution has, in effect, been substituted by section 4(3)
of Law 33/67, was such a course justifiable on the basis of
the ‘Law of necessity’ which led to the setting up, under
Law 33/67, of a new Public Service Commission.
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(3) Assuming that a contravention of section 8 of Law
33/67 comes within the notion of public interest in section
4(3) of the same Law, can the services of a member of the
Public Service Commission be terminated by the President
of the Republic for such a comtravention without the
member concemed - in this instance the applicant - being
given, in accordance with the rules of natural justice, an
opportunity to refute the accusations against him in this
comnection.

(4) Is the termination of the services of a member of the
Public Service Commission under section 4(3) of Law 33/67
for a contravention of section 8 of the same Law an ‘act of
Goveinment’ outside the ambit of the jurisdiction of Article
146 of the Constitution, even assuming that otherwise the
termination of the services of a member of the Public
Service Commission, under the said section 4(3), in the
public interest, for a reason other than contravention of
section 8, could be found to be an ‘act of Government’,

- {5 Assuming that I find that the services of the applicant
were wrongly terminated do I have to terminate the appoint-
ments of both interested paities or of one of them, and in
such a case of whom,

In the light of the foregoing I reopen the hearing of this
case accordingly.”

Arguments were subsequently heard from counsel of all
parties and on 21.5.83 the learned President of this Court gave
an interim judgment (see Louca v. The President of the Republic
(1983) 3 C.L.R. 783) which concluded as follows: (see pp. 791,
792 of the report):

“Having disposed of, on the basis of what have already
been stated in this judgment, of issues (1), (2) and (4) which
were raised by the interim judgment of 1st-September 1982,
[ have decided not to deal as yet with issues (3) and (5)
which were, also, raised by the said interim judgment, be-
cause, such issues relate to maiters in respect of which it
would not be necessary, or even proper, for me to reach a
decision if either I do not possess jurisdiction to enteitain
this recourse under Article 146 of the Constitution because,
contrary to what I have found in this judgment, the termi-
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nation of the services of the applicant in the present in-
stance is an ‘act of Government’, or because such termi-
nation, again contrary to what I have held in this judgment.
could not have been validly effected at all under section
4(3) of Law 33/67 but only in the manner prescribed by
Axticle 124.5 of the Constitution.

[ shall, therefore, allow this case to remain pending for
the period during which an appeal can be made against this
Jjudgment by any party to these proceedings and if such an
appeal is made I shall await the outcome of the appeal. If
no appeal is made I shall then proceed to decide finally
about the outcome of this case by dealing, also, inter alia,
with the aforementioned issues (3) and (5).”

On the same date an interim judgment was also delivered
Case 133/82 adopting the reasons given in Case 32/82 and em-
bodying the same directions as to the adjournment of the further
hearing of the case on its merits, pending the expiration of the
period during which an appeal could be made and in case of an
appeal, pending the outcome of such appeal.

Against such judgments the present Revisional Appeals were
fited as follows: R.A. 323 and 324 on behalf of the interested
parties, R.A. 325 and 326 on behalf of the President of the Re-
public and cross-appeals in R.A. 323 and 326 by the respondent
in such appeals, Yiannakis Louca.

In the course of the hearing of these appeals and cross-appeals
and before the hearing was concluded, counsel for the appellants
and cross-appellant informed the Court of their intention to
abandon the appeais and the cross-appeals in view of an overall
settlement reached. Furthermore, the two applicants stated in
Court that they did not wish to pursue their recourses any
further and asked to withdraw same. As a result a question
arose as to whether leave from the Court is required for the with-
drawal of the appeals, the cross-appeals and the recourses, on
which counsel were invited to address the Court.

The right of abandonment of a recourse acco.ding to the
principles of the Greek Administrative Law as expounded by
Professor Tsatsos in his text-book “Recourse for Annulment”,
3rd Ed., relying on the jurisprudence emanating from the de-
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cisions of the Greek Council of State, i; described as follows at
p- 368

“185.-To Bwkadwpa Tis wopmThoews &mwd Tiis UToPAn-
Oelons alThoews diuphoews Biv Exear Beomobil Sik Tol vépov.
Dobtvros Spwxs, Ot &renteiTon f) Tapovoia ouupépovtos s
TpoUTdlecns Tiis wapaboxfis THS alThosws dxupdoeess,
Biov v& yivny Bextdv Smi, &g’ fis oriyufis & alvoluevos Tiw
dcupwoiy Bnidon & Biv Eyel auppipov vd Abikaodn f o-
™o avuTtoU, Biv UploTaron Thiov | Tumikf alrn Trpol-
- woleans, kol Goov O pf) orepouneves TS IkavérnTos g drl
Bwaornpiov TrapaoTédoews elven & &puodicoTepos de juris
e de jure kpmis ToU i8iov oupgpépovros. ToUTou Evekev
A mapaiTnols &mo Tou doxnbévrog 1181 bvbikov péoou TS
alrfioews dxupdoews elvan Bekt.

‘Homept mopanthoews Brihwms Bivarron va UrroPhn
xai Giapkouons Evt THs oulnTnosws Tis Urobfoecws ... 7.

(“185. The right of abandonment of a filed recourse for
annulment has not been enacted by law. But given that the
presence of interest is required as a prerequisite for the
acceptance of the application for annulment, it must be
accepted that, from the moment the person praying for the
annulment declares that he has no interest in having his
application tried, there does not exist any more this formal
prerequisite, since the person who is not deprived of the
ability to appear before the Court is the more appropriate de
juris e de jure Judge of his own interest. This being so the
withdrawal of the already exercised legal measure of the
application for annulment is acceptable.

The statement about the abandomment may be submitted
even during the tral of the case ....._."

It is clear from the above that the applicant in a recourse both
prior to the hearing or in the course of the hearing is entitled to
abandon his recourse and divest himself of any legitimate interest
entitling him to pursue his recourse upto the end. As rightly
described in the above extract he is the most competent de juris
e de jure judge of his own interest.

I fully agree with the opinion expressed by my learned brother
Judges Hadjianastassiou and Loizou, based on the relevant case
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law of this Court and the jurisprudence of the Greek Council of
State that the two applicants by their statements have to be con-
sidered as having been deprived of any legitimate interest in the
matter once they have accepted unreservedly compensation by
way of damages they have sustained from the sub judice decision.
It is well settled that legitimate interest must continue to subsist
at the date of the hearing of the recourse (Papasavvas v. The
Republic (1967) 3 C.L.R. 111, Christofis v. The Republic (1970)
3 C.LR. 97).

[ have already described the judgment under appeal as an
mterim judgment and not a final judgment in the first instance.
This is clear from the contents of such judgment to which refer-
ence has already been made whereby there is no final conclusion
but the cases were allowed to remain pending until determination
of an appeal and their final outcome would be considered after
the determination of the appeal. [ wish further to add that it
is well settled that when the Full Bench of the Supreme Court
is seized of a revisional appeal, the proceedings are to be
regarded *‘as a continuation before it of the proceedings in the
recourse concerned which took place, in the first instance, before
a judge of the Court; and what, in essence, continues to be in
issue at the stage of the revisional jurisdiction appeal is still
the validity of the subject-matter of the particular recourse
in which the appealed from judgment has been given” (Christou
and others v. The Republic (1982) 3 C.L.R. 634 at p. 639. See
also The Republic v. Lefkos Georghiades (1972) 3 C.L.R. 594
at p. 690).

f have, therefore, come to the conclusion that the applicants
are entitled to withdraw their recourses and the appellants and
cross-appellants to withdraw their appeals and cross-appeals.

Before concluding I wish to add that I share the view expressed
by my leamed brother Judge A. Loizou, that in view of the im-
portant constitutional issues which have been raised by these
recourses and have been argued before us on appeal, and in
particular the issue touching the constitutionality of sub-section
(3) of section 4 of Law 33/67 in the light of the provisions of
Article 124.5 of the Constitution, the position should be
reconsidered by the Appropriate Organs of the Republic so
that the independency and impartiality of the Public Service
Commission which I stressed in the Kazamias case is safeguarded.
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For all the above reasons, [ have come to the conclusion that
the appeals and cross-appeals should be dismissed and the re-
courses struck out.

Loris J.: In the course of the hearing of the present appeals
and the cross-appeal in Revisional Appeal 325 (which were
being heard together) learned counsel for all appellants made
a statement to the effect that they were abandoning their respect-
ive appeals.

Learmned counsel appearing for respondent—ocross—-appellant
in R.A. 325 stated, inter alia, that “It was within the discretion
of the Court to allow such an abandonment; if leave were to
be granted for such an withdrawal-abandonment, he concluded,
he would likewise withdraw his cross-appeal”. Learned counsel
appearing for respondent in R.A. 326 confined himgelf in saying
that having no cross-appeal he would be satisfied with the with«
drawal of the appeal against his client.

At this stage counsel for appellants in R.A. 323 and 324
stated that the abandonment of the appeals was the result of
an overall settlement of the substance of the relevant recourses
and that the applicants in the aforesaid recourses, notably
respondents in R.A. 325 and R.A. 326 were expected to with-
draw their recourses as well; this stand of the aforesaid counsel
was adopted by counsel appearing for the Republic in R.A.
325 and R.A. 326.

This firm demand of coumsel for appellants was met in a
somewhat confused way by counsel appearing for the res-
pondents: both counsel for the respondents stated before us
that in spite of the fact that they themselves had the view that
their clients could not and should not withdraw their respective
recourses, yet their clients wished to withdraw same.

The clients i question, who were present, on being asked by
Court to express their wishes as to the fate of their respective
recourses replied as follows:

A. Anastassiou: Zntd vd& TV dmrooUpw.
Y. Louca: °‘Embupd®d 6mws Tiv dmoolpw,

It was submitted by learned counsel appearing for respondent
in R.A. 326 that his client could not withdraw his recourse as
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in his opinion the case in respect of his client before the trial
Court was already concluded.

Learned counsel for respondent in R.A. 325 submitted that
although the case in respect of his client was still incomplete
in the trial Court and “rtumxcx™ his client is entitled to
withdraw his recourse yet as the case involves serious consti-
tutional issues this Court should proceed to pronounce on the
merits refusing leave to withdraw the recourse.

As both counsel of respondents in R.A. 325 and 326 referred
to the “Judgment” of the trial Court I feel duty bound to
examine very buiefly the judgment in question:

It is abundantly clear from the record of R.A. 326 (80-88)
that the learngd President of this Court after ruling in an interim
decision given on 1.9.1982 invited further argument om five
preliminary points. On 21.5.1983 he gave his decision on three
out of the said five points directing at the same time as follows:

X3

.. shall, therefore, allow this case to remain pending
for the period during which an appeal can be made against
the decision by any party to these proceedings and if such
an appeal is made I shall await the outcome of the appeal.
If no appeal is made I shall then proceed to decide finally
about the outcome of this case dealing also, inter alia,
with the aforementioned issues (3) and (5)”.

It 15 abundantly clear to my mind taking into consideration
the aforesaid decision as a whole and in particular the passage
quoted above, that the cases of both respondents were not con-
cluded before the trial Court; definitely in the case of respondent
in Revisional Appeal 325 there are.two more legal issues to be
determined and this was so conceded.

As regards respondent in R.A. 326 it is true that three legal
issues were disposed of. But it was unpredictable whether new
legal issues would have been raised by anyone of the litigants
or even by the Court acting ex proprio motu at the trial which
was to be continued before the trial Court, after the deter-
mination of the present appeals. In any event the issues decided
were neither applied to the facts of that particular case nor was
any final conclusion in respect thereof drawn by the trial Court
in view of the direction referred to above.
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The present appeals were taken against this decision and the
re-examination of these cases started all over from the beginning
before us as “this Court, when hearing an appeal fiom a
judgment of one of its members, approaches the matter as a
complete re—examination of the case with due regard to the
issues raised by the parties on appeal, or to the extent they have
been left undertermined by the trial Judge or in case of a success-
ful appeal in addition to the above to the extent of the cross—
appeal”. (Vide The Republic v. Lefkos Georghiades (1972)
3 C.L.R. 594 at p. 690).

[t is during the hearing of these appeals and the cross-appeal,
as already stated at the beginning hereof, that the statements
of the withdrawal-abandonment of the appeals and the cross—
appeal were made by counsel; and it is at this same stage that
the two respondents, who were present in Court during the
proceedings before us, expressed their wish to withdraw their
original recourses as well.

Having given the matter anxious consideration [ have come
to the conclusion that we are confronted with a serious matter
of substantive law rather than with a simple matter of procedure
which is undoubtedly regulated by the Supreme Court (Revi-
sional Jurisdiction) Appeal Rules, 1964. (Vide Branco Salvage
Lid., v. The Republic (1967) 3 C.L.R. 213).

As regards the substantive law it 1s true that in Cyprus the
right of an applicant to “resign” (Twapaftnos) from a recourse
has not been enmacted by law. In the circumstances we are
perfectly entitled to use Greek authorities on the matter as a
guide for the purpose of deciding such an issue of administrative
law which falls for determination.

In the 3rd edition of Tsatsos on the application for annulment
before the (Greek) Council of State at p. 368 para. 185 we read
the following.

*185. To Bikaicona THg woaparThoews &mwd Tiis UmopAnelons
alrfoews dxupdosws Siv Exel Beomobi] Sik Tou vépou. Ao-
Oévros Suws, ém &mwantelton 1) moapovola ouugépovros
TpoudBeois Tiis mapaBoyiis TS alTfoews  drupdoeas,
Stov v& ylvn Bextov &, & fis omiypdis & altoluevos T
dcipwoy Bnhdoer &t Stv Exel oupgpépov vd Bikaofi 1
altnots abtol, Btv UploTatdn mAdov f Tumsly altn Tpo-
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Uméfeois, kod’ Soov &y orepolpeves s ixcwoTnTes TS
tmi Sicaotnplov mrapagrdoews elvon & dpuobicirepos de juris
e de jure xpiThs Tou IGlov cuvugpipovros. Tolrrov Evexev 1)
wopaiTnols &md 10U &oxnbévrog fi5n évbixou péoov TS
althoears drupdoes elvan Bexrr,

‘H mepi mapoitioews Sfawols Slvaron va UmoPané
xed SiaproVong 1 ths oulntioews il Umofloews...".

(“185. The right of abandonment of a filed recourse for
annulment has not been enacted by law. But given that
the presence of interest is required as a prerequisite for the
acceptance of the application for annulment, it must be
accepted that, from the moment the person praying for the
annulment declares that he has no interest in having his
application tried, there does not exist any more this formal
prerequisite, since the person who is not deprived of the
ability to appear before the Coust is the more appropri-
ate de juris ¢ de jure Judge of his own interest. This bemg
so the withdrawal of the already exercised legal measure
of the application for annulment is acceptable.

The statement about the abandonment may be submitted
even during the trial of the case.._. ..").

In case 352/36 decided by the Greek Council of State (at p.
797 and 798) the applicant who was dismissed by the Muni-
cipality of Athens from his post as a night-watchman challenged
by means of recourse of annulment the aforesaid decision of
the Municipal Committee dated 11.7.1934; some five months
thereafter on 22.12.1934 he submitted written statement to the
Council of State to the effect that he received from the
respondent Municipality and amount of money stating at the
same time that he was resigning his recourse before the Council
of State. After such a statement the the sub judice application
was deprived of its object and the trial in question was declared
abolished (xarapyn@eioa). Similar to this case is case No.
353/36 also decided by the Greek Council of State.

In view of the fact that our Constitution provides by virtue
of Article 146.2. that an “existing legitimate interest” js ‘‘sine
qua non” condition for a successful recourse under Article 146.1,
in view of the facts of these particular appeals and in particular
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in view of the statements made by respondents themselves,
(applicants in the original recourses) before us, and in the light
of the authorities cited above I hold the view that the recourses
in question should be struck out as they have been deprived
of their object and all appeals including the cross-appeal should
be dismissed.

In the circumstances [ would not make any order as to costs
either of the recourses or the appeals and the cross-appeal.

STYLIANIDES J. In the course of the hearing of fourappeals
by the respondent and the interested parties and a cross—appeal
by one of the applicants against a decision of the President of
the Court on issues formulated by him in another interim
decision, counsel for the appellants and the counter-appellant
stated that they abandon (“woapaiTotvran”) the appeals
and the cross-appeal, respectively, The applicants-respondents
personally applied to withdraw their recourses.

The question that arises is what the Court should do.

The administrative law and justice were introduced in this
country by Article 146 of the Constitution that conferred ex-
clusive jurisdiction on the Supieme Constitutional Court
composed of three Judges to adjudicate finally on a recolrse
made to it on a complaint that a decision, an act or omission of
any organ, authority or person exeicising any executive or
administrative authority is contrary to any of the provisions
of the Constitution or of any Law or is made in excess or in
abuse of powers vested in such organ or authority or person.
The revisional jurisdiction under Article 146 was being exercised
always by the Full Bench of that Court.

Due to the events of December, 1963, by the Administration
of Justice (Miscellaneous Provisions) Law, 1964 (Law No.
33 of 1964) the Supreme Court of Cyprus was established as a
constitutional continuity with all the rights and jurisdiction
that vested in the two Courts provided in the Constitution, i.e.
the Supreme Constitutional Court and the High Court.

Section 11 of Law No. 33/64 reads as follows:—

“11. (1). Any jurisdiction, competence or power vested
in the Court under section 9 shall, subject to subsections
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(2) and (3) and to any Rules of Court, be exercised by the
full Court.

(2). Any original jurisdiction vested in the Court under
any law in'force-and any revisional jurisdiction, mcludmg
jurisdiction on the adjudication of a recourse made against
an act or omission of any organ, authority or person exer-
cising execulive or .administrative authority as being con-
trary to the law in foice or in excess or abuse of power,
may be exercised, subject to any Rules of Court, by such
Judge or Judges as the Court shall determine:

Provided that, subject to any Rules of Court, theve shall
be an appeal to the Court from -his or their decision.

(3). Any appellate jurisdiction vested in the Court
shall, subject to any Rules of Cowrt, be exercised by at
least three Judges nominated. by the Court.

Each such nomination shall be made in respect of a period
of four months at the beginning of such period”. .

The jurisdiction exercised by a Judge or Judges of the Supreme
Court under subsection (2) of section 11 is vested in the Full
Sup.eme Court, and not in the said Judge or Judges as such,
as is the case with the jurisdiction vested in Judges of District
Courts and Assizes, from whose decisions an appeal lies to the
Supreme Court. It is only for reasons of expediency that a
Judge or Judges of the Supreme Court may exercise such juris-
diction. The litigant concerned, however, is entitled to have
the matter adjudicated upon by the Full Court wherein the juris-
diction in effect lies. The legislator made a distinction between
appeals from the decision of one or more Judges of the Supreme
Court to the Full Court on the one hand and appeals from other
Courts with inferior jurisdiction on the other hand. The distin-
ction is dué to the difference between the two jurisdictions.
(Attomey-General v. Ibrahim, 1964 C.L. R. 195; Republic v.
Chnstak:s Vassiliades, (1967) 3 C.L.R. 82). The legislator
provided for these two kinds of appeals in two different sub-
sections of the same section.

The Junsdlctlon to grant a remedy by mcans of a recourse
for annulment as provided by Article 146 I is not an imnovation
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of the drafters of the Constitution of Cyprus but it was vested
in the Supreme Constitutional Court in order to c eate thus
an administrative Court on the model of administrative Cotits,
such as Councils of State, in other countiies. This has becn
recognized on more than one occasion by the Supreme Consti-
tutional Coutt. (See, inter alia, The Holy See of Kitivin and
The Municipal Council of Limassol, | R.S.C.C. 15, at p. 21,
and Kyriakides and The Republic, 1 R.85.C.C. 66, at p. 69).

So, even though the wording of Article 146.1 is somewhat
different from provisions defining the jurisdiction of admi-
nistrative Courts in other countries, general principles of admi-
nistrative law governing the availability of the remedy under
Article 146.1 have to be taken, as far as possible, into account
in defining the extent of the jurisdiction under the said Article.

A recourse is aimed at an administrative decision, The
subject-matter of a revisional appeal continues, in substance.
to be the administrative decision which is challenged by the re-
cowise; and whether or not the applicant is entitled to the relief
claimed. (Costas Pikis v. The Republic, Minister of Mterior
and Another, (1968) 3 C.L.R. 303, at pp. 305-306). The juris-
diction of this Court emanates from Article 146 of the Consti-
tution and is defined therein, and the jurisdiction of the Greek
Council of State sitting on appeal from the decisions of the
ordinary administrative Courts is not analogous to the juris-
diction of this Court. (Miltiades Papadopoulos v. The Republic,
(1970) 3 C.L.R. 169, at p. |73; The Republic v. Savvas Perikleous.
(1972) 3 C.L.R. 63, at p. 68).

The question to be determined in a revisional appeal continues
to be the validity of the administrative decision which is chal-
lenged by the recourse, as now seen in the light of the proceed-
ings before the trial Judge, including his judgment. The re-
course under Article 146 is made to the Cowrt; and its subject
is all along the validity of the administrative act or decision
challenged. (Constantinides v. The Republic, (Minister of
Finance), (1969) 3 C.L.R. 523, at p. 330).

The Court in a revisional appeal is seized with the recourse
itself. When hearing an appeal from a judgment of one of its
membe:s, it approaches the matter as a complete 1e—examination
of the case with regard to the issues raised by the parties on
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appeal or to the extent that they have been left undetermined
by the trial Judge or in case of a successful appeal in addition
to the above to the extent of a cross-appeal. The litigant is
entitled to the opinion of the Court. (The Republic v. Lefkos
Georghiades, (1972) 3 C.LL.R. 594).

Triantafyllides, P., in David Christou and Others v. The
Republic of Cyprus, (1982) 3 C.L.R. 634, at p. 639, said:—

“I would, indeed, be inclined to the view that there
is nothing to prevent the filing of applications such as
those now befoie me because, in the light of the relevant
provisions of section 11 of Law 33/64, a revisional juris-
diction appeal is to be regarded as a continuation before
the Full Bench of the Supreme Court of the proceedings
in the Tecourse concerned which took place, in the first
mstance, before a Judge of the Court; and what, in essence,
continues to be in issue at the stage of the revisional juris-
diction appeal is still the validity of the subject-matter of
the particular recourse in which the appealed from judgment
has been given”.

In the recent Revisional Jurisdiction Appeal No. 316 (still
unreported) the Court dismissed the recourse of the appellants
on the ground that they did not possess a legitimate interest
at the time of the filing of the recourse, as envisaged by Article
146.2 of the Constitution, a ground that was not raised before
and was not dealt with by the first instance Judge.

The jurisdiction of the Court is exercised subject to the Rules
of Court. (The Supreme Constitutional Court Rules, 1962,
and the Supreme Couwrt (Revisional Jurisdiction) Appeal Rules,
1964),

The Supreme Court Rules, 1962, r. 18, provides:—

“The Civil Procedure Rules in force in the Republic on
the date of the making of these Rules shall apply, mutatis
mutandis, to all proceedings before the Court so far as
circumstances permit or umless other provision has been
made by these Rules or unless the Court or any Judge other-
wise directs”.

The Supieme Court (Revisional Jurisdiction) Appeal Rules,

1964, 1. 3, reads:—
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“The provisions of Order 35 of the Civil Procedure Rules
relating to appeals shall apply, mutatis mutandis, to an
appeal from a decision of a Judge or Judge exercising revi-
sional jurisdiction under subsection (2) of .11 of the Law”.

The latter Tule was considered in relation to enlargement of
time for filing appeal from a decision of a Judge of the Supreme
Court in Brance Salvage Ltd. v. Republic of Cyprus, (1967) 3
C.L.R. 213, and in relation to a ground for annulling a promo-
tion not amounting merely to a new question of Law based on
facts admittted or clearly proved before the trial Judge in Chri-
stodoulos Nissis (No. 2) v. The Republic of Cyprus, through the
Public Service Commission, (1967) 3 C.L.R. 671, and for
extension of time within which to file an appeal in Cyprian
Seaway Agencies Ltd. and Others v. The Republic of Cyprus,
(1981) 3 C.L.R. 271).

In the application of the Civil Procedure Rules, both under
. 18 of the Supreme Constitutional Court Rules, 1962, and 1.3
of the Supreme Court (Revisional Jurisdiction) Appeal Rules,
1964, regard should be had to the fundamental difference between
a civil action and a recourse. For a recouise to be entertained
by a Court, the applicant must have a legitimate interest. The
object of the administrative jurisdiction is the judicial control
of the acts of the Administration. The Court carries out an
inquiry. The principles of administrative law and the proce-
dures obtaining in countries of the Continent, such as Greece
and France, where administrative Courts function, influenced
to a great extent our administrative law, practice and procedure.
The wording of the rules that make mutatis mutandis the Civil
Procedure Rules applicable lends very strong support to this
proposition. The Civil Procedure Rules are not applicable
where the nature of the administrative jurisdiction does not
permit it.

In Tsatsos—Application for Annulment—3rd Edition, p. 368,
we read:-

*185. To Sikafwua Tiis woponThicews &wd Tiis UmoPAneiong
altiicews dxupmoeas Biv Eyxer Geomodf Sik ToU vopou. Ac-
Ofvros Opws, Om dmarteiton ) Trapousia guugéporrtos G
mpolmdeols Ths mapadoyfis Tis alifiomws  dwupdioecas,
Stov v& ylvn dextov &, &’ fis omyufis & altoUuevos THY
dxUpwow SnAccel &T Biv Exml oupgépov vi ExkBikaotf 14
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aitnols autou, Btv UploToran TAfor ) Tummkny aUTn Tpo-
Umrédfeons, ko’ Soov & pf) oTepoupsvos Tiis ikavontas T
&l Bikaornplov TapaoTdoews slvan & dppobicytepos de juris
e de jure xpris Tou i8lov ouppépovros. ToUrou Evexsv 1
wapaitnols &md Tol doxknBivtos fi6n tvdikou péoou Tis
altiorws dxupootws elvar Sexh”.

(**185. The right of abandonment of a filed recourse
for annulment has not been enacted by law. But given
that the presence of interest is requived as a prerequisite
for the acveptance of the application for annulment, it
must be accepted that, from the moment the person praying
for the annulment declares that he has no inteiest in having
his application tvied, there does not exist any more this
formal prerequisite, since the person who is not deprived
of the ability to appeal before the Court is the more appio-
p.iate de juris e de jure Judge of his own inte.cst. This
being so the withdrawal of the already excrcised logal me-
aswe of the application for amaulment is acceptable”).

(Cases No. 186/30, 367/30, 825/30, 211/31, 352/36, 353/36,
115/37. 72/43, 26/44, 470/46, 2025/52).

(Sce also H. G. Kyriacopoulos—Greek Administrative Law—
“C"”, pp. 128-129).

In a number of cases (sce, inter alia, Cawes of the Greek
Council of State No. 1820/1948, 925/1950, 1854/1951 and 2130/
1952), the Greek Council of State held that “mapaitTnoig
wpel voplpws xai petd v oulfTnow’” (a vcvourse may be
abandoned even afier the hearing).

The applicant is the best Judge of his case. He is entitled to
withdraw his vecourse to the Court at any time before judgment.
This is in some way furthe: supported by Axticle 30 of the
Constitution and Asticle 6 of the Convention on Human Righits
whe;eby the right of access to the Court is safeguarded, and
“the right of access” implies, in my view, a right to withdraw
from the Court.

The recourses have to be dismissed. The Court is not pro-
nouncing on legal and constitutional issues unless it is necessary
for the determination of a dispute before it.
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In this case questions of legal and constitutional natu e were
raised. Due to the coursc that these cases have teken. it is
not permissible to pronounce obiter on them. [ should not.
however, be taken that I agiee with the judgment of the fi.:t
instance Judge on all the points dealt with by him. 1t is upon
the approp.iate organs of the State to consider the issues 1aised.

In the result the appeals, the cross-appeal and the recourses
are he.eby dismissed with no order as to costs.

Pikis J.: Yiannakis Louca and Antonios Anastassiou were
appointed members of the Public Service Commission for a
six-year period from 1.7.1979 to 30.6.1985. Before the expira-
tion of their term, the President of the Republic terminated
their services by a decision published on 22.1.1982. The notice
of termination in the Gazette does not reveal the reasons for
the decision. At first, they were invited to submit their resign-
ation. In face of their refusal, the P.esident of the Republic
termunated their services in exercise of the powers vested in
him by sub-section 3 of seciion 4 of the Public Scovice Law—
33/67, and notified them accordingly by a letter dated 15.1.1982.
At the same time, he exp.essed appreciation for the seivices
rendered by the dismissed members of the Public Service Com-
mission. They challenged the legality of the act wheveby their
services were terminated and, sought its annulment by iecourses
filed under Artticle 146.1 of the Constitution. On behalf of
the Attorney—General, it was contended the action of the Pre-
sident constituted an act of gove.nment (act de gouvernement)
mamenable to judicial review. And as such, it fell outside the
sphere of judicial review of administrative or executive action.
Briefly, acts of government are governmental actions of a pre-
dominantly political character, for which the gove.nment is
politically but not legally accountable. Origmally. the concept
was evolved in France but gained acceptance in other conti-
nental jurisdictions, including Gieece. It bears some similarity
to the doctrine of “*Acts of State” under English law, although
the two concepts are distinct and have but few features in com-
mon. It is difficult to trace a comprehensive definition of acts
of government in continental law. There is a noticeable tenden-
cy, however, towards limiting, in the intercsts of the rule of
law the class of goveinment actions that are beyond judiciul
review. (The subject is discussed in almost every textbook of
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administrative law—See, inter alia, Modern Tendencies of
the Principle of Legality in Administrative Law, by Tachos,
pp. 38-42; The Application for Annulment before the Greek
Council of State, by Tsatsos, 3rd ed., pp. 175-180). In the case
of one of the two applicants, namely Yiannakis Louca, an addi-
tional reason was given for his dismissal, that is, his engagement
in business activities, contrary to the provisions of s.8 of the
Public Service Law, prohibiting the exercise of an occupation
or engagement in a profit-making activity, without the prior
permission of the Council of Ministers. If at all relevant to
the decision of the President, the decision was not taken in the
exercise of disciplinary jurisdiction over the member. No
opportunity was ever given to him to answer the charges before
dismissal. In the case of Anastassiou, termination was justified
solely by reference to the alleged power of the President to term-
inate at will services of members of the Public Service Commis-
sion under s.4(3) of Law 33/67. The applicants disputed the
validity of the assertion that the action of the President was in
the nature of an “‘act de gouvernement”’. More consequentially,
they challenged the constitutionality of sub-section 3 of section
4, conferring power on the President to terminate services of
members of the Public Service Commission on the ground it
was inconsistent with, the letter of Article 124.5 of the Consti-
tution and defied the spirit of the Constitution, as manifested
in Chapter 1 of Part VII of the Constitution providing for the
establishment of the Public Service Commission, an inde-
pendent body with sole responsibility for the manning of the
Public Service. Under the Constitution, members of the Public
Service Commission enjoy secunity of tenure as Judges of the
High Court and are liable to be dismissed in a like manner, that
is, by a decision of the Supreme Council of Judicatwse. Pro-
ceedings before the Council are of a judicial nature (see, Artticle
153 of the Constitution).

The basic issues before the trial Court were, if I can thus con-
dense them-—

(a) The constitutionality of sub-section 3 of section 4
of the Public Service Law, if constitutional,

(b) the nature of the action of the President taken under
sub-section 3 and, in the case of Yianmakis Louca
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(c) whether the action was warranted in view of alleged
breach of the provisions of 5.8 of the Law. Given
that the action of the President was not associated with
the exercise of disciplinary powers the strength of the
case for the Republic on this score, was severely weak-

ened.

Although the parties concluded the argument and exposition
of their case before the trial Court, the trial Judge did not
dispose of the case in its entirety. He held back a final decision,
so far as I may gather from his judgment, in expectation of the
judgment on appeal that he anticipated on the issues resolved
by his judgment. Leaving aside criticism made by counsel,
of the inconclusiveness of judicial action, it is more than clear
that the learned President resolved the two most consequential
issues in the proceedings, those listed under (a) and (b) above,
that is, the constitutionality of subsection 3 of section 4 and,
the nature of the Presidential action. The decision sealed, as
Mr. Papadopoulos correctly-—it seems to me—submitted, the
outcome of the recourse of Mr. Anastassfou. The action of the
termination of services of Amnastassiou was doomed to annul-
ment wpon dismissal, of the contention of an unqualified right
vesting in the President to terminate his services. The points
left unresolved, namely 3 and 3, were confined to the case of
Yiannakis Louca.

The Attorney-General appealed on behalf of the Republic,
against the above decision on the ground the trial Court wrongly
held that the act of the President was subject to judicial review
under Article 146.1. They sought vindication of their position
on appeal. The trial Court wrongly decided, according to
the notice of appeal, that the decision of the President was not
an act of government. An appeal was also filed by the mter-
ested parties, namely Sergides and Hadjiprodromou, appoimted
by the President to replace Louca and Anastassiou. They joined
in the argument that the action of the President was beyond the
scope of judicial review. Yiannakis Louca took a cross-appeal
mostly directed against that part of the judgment of the trial
Court, holding the law to be constitutional. In the judgment
of Triantafyllides, P., the Public Service Commission, set up
by Law 33/67, is an altogether different body from the Public
Service Commission envisaged by the Constitution. Hence,
appointment and termination of the service of its members was
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not goveincd by the provisions of Article 124.5 of the Consti-
tution. In so holding, the learmed Judge derived support from
a previous decision of his own, notably, Hadjianastassiou v.
Republic (1983) 3 C.L.R. 1173, wheve the juridical basis of the
Public Service Commission was reviewed. Counsel for the
appellant streauously argued the docirine of necessity could
nt possibly permit departure from the provisions of the Consti-
tution, except to the extent strictly necessa.y, to tidy over the
emergency and fill the vacuum created by the withdrawal of
the Turkish membe:s of the Public Service Commission.
Counsel for Anastassiou espoused this submission in answer
to the appeal of the Republic. No need arose in his case, Mr.
Papadopoulos explained, to file 2 cross-appeal for the judgment
given sealed, except in name, the outcome of the recourse of
his client. What remeained was. a formal order of annulment.

A somewhat detailed reference was made to the background
of the proceedings notwithstanding applications for leave to

withdraw the appeal and cross-appeal, for reasons that will -

be presently explained. The Court has a discretion in the
matter, as all counsel have ackmowledged. And, m my
judgment, the discretion is not taken away by the decision of
the apphcants to withdraw their recourses. Parties to litigation
cannot, by a unilateral act, extinguish a judgment at first in-
stance. So, to acknowledge would be tantamount to recognising
a right to a litigant to thwait the judicial process. Nor is it
permissible under the Rules. Rule 18 of the Rules of ihe
Supreme Court makes applicable, mutatis mutandis and, so
far as circumstances pernit, the Civil Proceduie Rules in the
conduct and pursuit of Htigation under Article 146.1 of the
Constitution. They are also zpplicable to proceedings under
s.11(2) of the Courts of Justice (Miscellaneous Provisions) Law
—33/64. The Civil Procedure Rules in.lude Order 15, regu-
lating the circumstances under which an action may be dis-
continued or withdrawn. Withdrawal or discontinuance is
impermissible without the prior leave of the Court, after a step
is taken in litigation subsequent to defence. In granting leave,
the Court may impose such terms, as may appear to it just.
The.¢ is nothing to cxclude the application of Ord. 15 in the
conduct of liugation under Article 146.1. Omn the conuay,
pleadings follow a similar order and there is at least just a strong
justification, if not stronger, for the application of Ora. 15
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to proceedings under Article 146.1. The legality of action in
the domain of public law, is at issue. The exercise of the rights
of a liigant must not be at the expense of justice of legality.
The discretion of the Court under Ord. 15, R.1, is exercised judi-
cially, in the light of the facts of the case and in the interests
of justice (see, Hess v. Labouchers (14 T.L.R. 350); Fox v.
Star Newspaper Co. [1899] 69 L.J. Q.B. 117; Tsirou v. Shitta
(1974) 6 1.5.C. 753, a judgment of Loris, P.D.C., as he then was).
However, the issue is somewhat academic for, by a subsequent
Rule of the Supreme Court, namely, that regulating appcals
in the area of revisional jurisdiction, the provisions of Ord.
35 of the Civil Proceduie Rules, were made, mutatis mutandis,
applicable to appeals under sub-tection 2 of s.11 of Law 33/64.
The decision of the Full Bench of the Supreme Court, in Branco
Salvage Ltd.. v. Republic (1967) 3 C.L.R. 213, ectabliches.
to my comprehension, that the right to appeal, as well as its
exercise, ave regulated by the provisions of Ord. 35 of the Civil
Procedure Rules*. Moieover, it strongly suggests, no doubt
in view of the provisions of r. 18 of the Rules of the Supreme
Court, that the Civil Procedure Rules apply, mutatis mutandis,
in their entirety, in the pursuit of proceedings under Article 146.1
of the Constitution. After an appeal is fixed for hearing. 1ts
abandonment is subject to the discretion of the Cowt that may
condition withd awal on such terms as it thinks fit. It reads:

“Ord. 35 R. 29(3): If after an appeal is tixed for hearmg
the appellant wishes to abandon his appeal he may do
so by giving notice in writing to the respondent and to the
said Registrar, and a Judge of the Court may strike out
the appeal on such terms as he thinks tit. The provisions
of paragraph (2) of this rule in regard to notice under
rule 10 of this Order shall apply”.

It is for this reason | made reference 1o the background and
issues in the proceedings in order to be guided by such facts
in the exercise of my disciction. Order 35 r. 29(3) imports
discretion comparable to that vested in the Court of Appeul
in England, under Rules of Cowt, with 1egard 1o withdiawals
of appeals. In Tod Heatley v. Barnard—The Weekly Notes

*  Abso relevant is the judgment of A. Loizou, J., in Cyprian Seawav Agencies
v. Republic (1983) 3 C.L.R, 271.
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1890, p. 130, where the Court of Appeal refused leave to with-
draw, unless satisfied of the reasons behind appellant’s desire
to withdraw the appeal. In another case, Lees v. Motor Insurers’
Bureau [1953] | W.L.R. 620, Singleton, L.J., commented that
it seemed unusual for a successful party in a case where judgment
had been reported to receive the full amount of the claim,
while agreeing to the dismissal of the appeal. In the same case,
Denning, L.J., as he then was, observed thit an appeal could
not be allowed by consent for that would be reversing the judg-
ment at first instance without hearing the appeal.

The word “‘may”, in the context of Ord. 35 r. 29(3), invests
the Court with discretion in the matter of withdrawal. This
is consistent with the etymological meaning of the word *“may”,
as noted in the case of Lindsay Parkinson Ltd. v. Triplan Ltd.
[1973] 2 All E.R. 273, 285. The Court was concerned with
the interpretation of the word “may" in 5.447 of the Companies
Act, 1948, regarding security for costs by an insolvent company.
The woed “may” was construed as conferring unfettered dis-
cretion upon the Court to resolve the matter in the way deemed
appropriate. There is no burden one way or the other, as
Lord Denning, M.R. put it. )

Mr. Antoniades suggested the discretion of the Court, under
Ord. 35 r. 29(3), is limited to making an appropriate order as to
costs. The wording of the Rule, as explained, rules out the
limitation suggested by counsel for the Republic. Mr. Anto-
niades also suggested, it is relevant to heed the circumstances
under which a recourse may be withdrawn in Greece. A party
may resign from his cause at any time prior to or at the hearing
of the recourse, but not subsequent thereto (see, Conclusions
from the Jurisprudence of the Greek Council of State 1929-59,
p. 275). Considering that an appeal is by way of rehearing,
he argued that the hearing of the recourse may be treated as
incomplete because addresses on appeal were not completed.
Three remains, as earlier indicated, to hear the reply of counsel
for the Republic and, the interested parties. To begm with,
the case was exhaustively argued before the trial Court, as
counsel informed us and, in that sense, the hearing of the case
was completed. An appeal, as defined in Cyprus, is unknown
in Greece. Moreover, analogies with the exceptional judicial
measure of cassation, cammot be carried too far and may be
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misleading (evalpeon—le recours en cassation). Cassation
is not an appeal but an extraordinaiy measure of review by a
higher Court, of the legality of the decision of a Court of first
instance. [t is confined to legal grounds, limited to the scrutiny
of the competence and composition of the Court, breach of
substantive procedural rules and erroneous interpretation of
laws (see, Conclusions from the Jurisprudence of Greek Council
of State 1929-59, 283; Dagtoglou—General Administrative
Law, 1982, Vol. (2), p. 239 et seq.). Cassation is constitutionally
regulated in Greece by the provisions of Article 95(1) of the
1975 Constitution. It found its way in the Greek Constitution
since 1927. Interpretation of a plain legal provision, like Order
35 r. 29(3), contrary to the meaning and tenor of its provisions,
is totally unwarranted. Our duty is to ghe effect to the law
as laid down in our legislation. Moreover, it would be danger-
ous to subject the interpretation of a provision of the law.
fashioned to the exercise of appellate jurisdiction by theCourt
of Appeal in England, to a concept such as cassation, unknown
to English law. Appellate jurisdiction, in the domain of 1evi-
sional jurisdiction, is, under our law, exercisable in much the
same way as appellate jurisdiction is exercised and is regulated
by thc same rules of procedure, namely, Order 35. Like an
appeal from a decision of a civil Court, it is by way of rehearing
(see, s.25(3)—Law 14/60, regarding the scope of appellate
jurisdiction in civil and criminal appeals). For the reasons
indicated hereinabove, I am in no doubt the Cowrt has a discre-
tion whether to sanction the withdrawal of an appeal. The
Court may refuse leave or may impore such terms as it deems
appropriate. Finally, we must decide whether to allow with-
drawal of the appeals. Application for leave to withdraw,
was made after the completion of the arguments raised in support
of the appeal of the Republic and the interested partics and the
answers thereto by counsel for Yiannakis Louca and Antonios
Anastassiou and, after hearing arguments in support of the cross-
appeal of Louca. The submission of the parties followed
closely the arguments raised before the trial Court. There
remains to hear counsel for the Republic and the interested
parties in reply.

On the adjowned hcaring, counsel for the Republic informed
us the case was settled out of Court and sought leave to with-
draw the appeal, The terms of settlement were not disclosed.
I can infer the appeal was settled by the payment of a sum

275



Pikis J. Republic v. Louca and Others (1984)

of moncy to Yiannakis Louca and Antonios Anastassiou.
Counsel for Louca likewise applied for lcave to withdraw the
appeal. In face of submissions that the leave of the Court was
required to withdraw the appeals, Louca and Anastassiou made
a statement to the Court, to the effect that they withdrew the
recourses. The statements were made, so far as I gather, in
the hope of obviating need for the leave of the Court for the
withdrawal of the appeals. What they overlook, is that they
cannot tumn the clock back. Nor can they obliterate by a
unilateral act the judgment under appeal. If the litigants were
at liberty on appeal to extinguish by consent the effects of a
Jjudgment, grave consequences would befall the administration
of justice, especially a judgment that has far reaching repercus-
sions, as the judgment in the present case, on the composition
of a constitutional organ, the Public Service Commission. If
parties were at liberty so to do, the judicial process would be
made subservient, to a great extent, to the interests of the parties.

Such a course is impe/missible. No one can obliterate, by’

agreement on appeal, a judgment of the Court. And in any
event, leave is required to withdraw the appeal. The Court
has a discretion in the matter. .

Even whe.e an unqualified procedural iight is vested in a
litigant, there is inherent power in the Court 10 stop its exercise,
where this would lead to an abuse of the process of the Court.
[n the exercise of this power, the House of Lords in Castanho
V. Brown & Root (U.K.) Ltd. [1981) 1 All E.R. 143, discharged
notice of discontinuance of proceedings notwithstanding the
unqualified right vested in the plaintiff by the Rules, at that early
stage, to discontinue proceedings. The case serves to demon-
strate the magnitude of the power of a Court to ensure the effi-
cacy of the judicial process.

In exercising my discretion, [ cannot overlook the implications
of the decision which, in the case of Antonios Amnastassiou,
signify, except in name, the annulment of the decision to term-
mate his services. [t is evident to me that the learned trial Judge
refrained from proceeding further, in anticipation of the judg-
ment on appeal. The matter at issue resolved, as [ construe
the judgment at first instance, is one of vital interest to the public
—it affects the composition of an important institution of
the State, the Public Service Commission.
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From what I have heard w0 far and, having anxiously reflected
on the matte, [ strongly incline to the view that the decision
unde. appeal, imposting nullity of the decirion to terminate the
secvices of at least one of the two dismissed members of the
Commission, is well founded but, for reasons different from those
given by the learned trial Judge. The law, in virtue of which
the act was taken, namely, sub-section 3 of section 4 of the
Public Service Law, is, to my mind, unconstitutional. The
doct ine of necessity authorises departure from the provisions
of the Constitution only to the extent waitanted by the neces-
sity. Any action beyond that limit, is unjustified. This emerges
clemy from the leading decicion on the application of the
doctrine of necessity in the Atiorney-General of rthe Republic
v. Mustafa Ibrahim, 1964 C.L.R. 195 (see, also, the recent deci-
sion of the Full Bench of the Supreme Court, in Aloupas v.
National Bank of Greece (1983) | C.L.R. 55). I cannot ignore
the tepe-cussions from wetting aside a decision under appeal
on the legality of the composition of the Public Seivice Commis-
sion, nos the implications of s.4 sub-tection 3 of Law 33/67
on sccuity of members of the Public Scivice Commistion, most
essential for the dicchavge of their conctitutions] functions.
The exercite of my discretion, | repeat, cannot colely depend
on the view that Louca and Anastassiou take of theiv rights.
But 1 do not ove fook that my app:roach to the matte: can caure
no detviment (o their inteccsts.

On the other hand, if the Republic did pay, by way of settle-
ment, 2 sum of money to the applicants, presumably representing
tost salavies, such action constitutes implied acknowledgment
of the invalidity of the termination of services of Louca and
Anastassiou. If not, why pay any sum of money to them"’
In such ciicumstances, | fail to see why the matter was not pur-
sued to the ond to obtain a definitive statement of the law from
the highest judicial authority, the Full Bench of the Supreme
Court.

For all the above reasons, [ refuse withdiawal of the appeals.

Court: In the result, appeals and cross-appeals are dismissed
and recourses are struck out as withdrawn, without any order
as to costs.
Appeals and cross-appeals dis-
missed. No order as ro costs.
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