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[SavvinEes, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

IOSIF PAYIATAS,
Applicant,
v,

THE REPUBLIC OF CYPRUS, THROUGH
THE COUNCIL OF MINISTERS,
Respondent.

(Case No. 306/83)

Administrative  Law—Administrative acts or decisions— Executory
act—Preparatory act—Public  Officers—Manager of Cyprus
Ports  Authority—Decision to initiate disciplinary proceedings
against him andfor to appoint an investigating officer to conduct a
5 disciplinary investigation—Not an executory act but a preparatory
act which cannot be made the subject of a recourse under Article

146.1 of the Constitution.

Cvprus  Ports  Authority-——Muanager of—Disciplinary investigation
against—Interdiction—Possible wnder the Law—Sections 73-85
10 of the Public Service Law, 1967 (Law 33/6T) incorporated by
reference in regulation 4(1) of the Regulations made by the Autho-
rity in 1982 in exercise of its powers under section 19(2) of the
Cyprus Forts Authority Law, 1973 (Law 38/73)—Said regulation
4 not ultra vires section 19(2) of the Law—Section 19 of the
15 Interpretation Law, Cap. 1 not applicable.

Administrative Law—Administrative acts or decisions—Reusoning—

May be supplemented by the material in the file— Sufficient reaso-

ning in the relevant file why the respondent has come to the con-

clusion that the mterdiction of applicant was necessary in the public

20 interest——Kazamias v. Republic (1982) 3 C.L.R. 239 distinguished.

Disciplinary offences—Interdiction—It does not form part of the
disciplinary process because it is an administrative measure which
comes into play if and when a disciplinary investigation is ordered.
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The applicant has at all times material 1o these proceedings
been the General Manager of the Cyprus Ports Authority. On
the 14th April, 1983 the Board of the Authority decided to
propose to the Council of Ministers to initiate a disciplinary
investigation against the applicant under section 80(h} of the
Public Service Law, 1967 (Law 33/67); and taking into consi-
deration that “it is not possible or practical for the Board to
appoint as investigating officer any officer of the Authority, as
there is no officer holding a higher post to that of the applicant,
decided to refer the question of the appointment of an investi-
gating officer to the Council of Ministers, according to the
proviso of reg. |, of the Second Schedule, Part I. of the Public
Service Laws.

The Board, also, considered the question of the interdiction
of the General Manager till the conclusion of the disciplinary
proceedings against him: and decided that for the purpose of
the unobstructed and unprejudiced carrying out of the investi-
gation and also due to the serious nature of the offences which
the General Manager may have committed, it was for the public
interest to propose to the Council of Ministers to interdict the
General Manager pending the conclusion of the case,

The Council of Ministers after considering the above proposals
of the Board decided to appoint “*Mr. Nicos Charalambous.
Senior Counsel of the Republic. as an investigating officer for
the purpose of carrying out an investigaiion in connection with
the probable commission by the General Manager of the Ports
Authority of Cyprus, of disciplinary offences. The Council
of Ministers, also, decided to interdict the applicant in the
public interest and allow him to draw three quarters of his
regular emoluments during the period of his interdiction.

When the applicant was informed of the above decisions he
filed a recourse against the Council of Ministers whereby he
prayed for a declaration that:-

“(a) The decision of the respondent dated 1.7.83 which is

. contained in the letter of the Minister of Communi-

cations and Works dated the 5th July, 1983 to interdict

the applicant is unlawful, void and of no effect what-
€Ver.

(b) The decision of the respondent of the same date, and
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contained in the aforesaid letter, to initiate disciplinary
proceedings against the applicant and/or to appoint an
investigating officer to conduct disciplinary investigation
against the applicant is unlawful, void and of no effect
whatsoever.”

Under the provisions of section 2 of the Cyprus Ports Authori-
ty Law, 1973 (Law 38/73) an officer of the Authority is defined
as any person holding any post in the Authority and includes
the General Manager. The General Manager is appointed by
the Council of Ministers in consultation with the Board of the
Authority and he acts under the control and supervision of the
Authority and his services can only be terminated with the pre-
vious approval of the Council of Ministers (sce section 18(1)(2)
of the Law). Under the provisions of s. 1%(2) of the Law the
Authority is empowered with the approval of the Council of
Ministers to issue Regulations on any matters concerning the
terms of employment of its officers and in particular matters
touching their appointment, promotion, dismissal e.t.c. as well
as discipline and matters related to hierarchical recourse in
case of dismissal or other disciplinary sanctions. In exercise of
its powers under s.19(2) and with the approval of the Council of
Ministers the Authority made Regulations which were published
in the Official Gazette of the Republic (1982) Suppl. No. 3
Notification 317. Regulation 4(3)* of these Regulations de-
fined the duties and responsibilitites of the General Manager
and the Officers of the Authority as including the duties and
responsibilities of a public officer as those are defined in the
Public Service Laws 1967 to 1981 and by virtue of regulations
4(1)** and (2)** the provisions of sections 73 to 85, which also
include the First and Second Schedule of the Public Service
Laws of 1967 to 1981, applied mutatis mutandis with regard to
the disciplinary responsibility and disciplinary process of the
General Manager and the remaining officers of the Authority,

The sole issues for consideration were:

()) Whether the decision to appoint an investigating officer
to carry out an investigation concerning the alleged commission

Regulation 4(3) is quoted at pp. 176-177 post.

Regulaticn 4(1) and (2) are quoted at pp. 177-178 post.
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by the applicant of disciplinary offences, was an executory act
of its own which can be challenged by this recourse.

(2) The merits of paragraph (a) of the recourse.

Regarding issue (2) above Counsel for the applicants con-
tended:

(a) That the interdiction of the applicant was not possible
under the Law.

{(b) That regulation 4 was ultra vires section 19(2) of Law
38/73.

(¢) That section 19 of the Interpretation Law, Cap. | was
not applicable.

(d) That the sub judice decision was not duly reasoned in
that the invocation of public interest by itself, was not a
sufficient or proper reasoning.

Held, (1) that the decision to initiate disciplinary proceedings
against the applicant and/or to appoint an investigating officer
to conduct a disciplinary investigation against the applicant is a
preparatory act, a step aimed to elicit whether there is evidence
in respect of the alleged disciplinary offences to support a charge,
and as such, not amenable to judicial review; accordingly
applicants’ prayer under paragraph (b) of the recourse must fail.

Held, further that once the Board of the authority, which took
the decision that an investigation should be carried out and an
investigating officer be appointed, has not been made a party to
these proceedings and its decision has not been challenged, part
(b} of this recourse was bound to fail independently of the fact
that, being of a preparatory nature, is not amenable by a recourse.

{2) That regulation 4(1)incorporated by reference to the provi-
sions of sections 73-85 of Part VII of the Public Service Law,
1967 (Law 33/67) under the heading *Disciplinary code”; that,
therefore, all sections of Law 33/67 between 73 and 85 must be
read in regulation 4(l); that the words “‘with regard to the
disciplinary responsibility and disciplinary process of the General
Manager” in regulation 4(1) do not in any way purport to exclude
the application of section 84 of Law 33/67 which makes pro-
vision for interdiction; that in Law 33/67 interdiction comes
under the general heading (of Part VII of the Law) “Disciplinary
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Code” despnte the fact that it does not form part of the discipli-
nary process, because it is an administrative measure which comes
into play if and when a disciplinary investigation 1s ordered;
accordingly the interdiction of the applicant was possible under
the Law.

(3) That regutation 4 15 not ultra vires section 19(2) of Law
38/73.

{4) That the General Manager as an ““officer’” of the Authority
can be interdicted under section 84(ij of Law 33/67. which is
one of the sections incorporated in regulation 4(1} of the Re-
gulations of the Authority, made under section 19(2) of the
Cyprus Ports Authority Laws, 1973 to 1977, by the appropriate
organ entrusted with such power, such organ being the Council
of Ministers; that since the Court is only concerned now with
the interdiction of the applicant for which provision is made in
the Law, section 19 of Cap. | is not applicable in this respect in
the present case.

{5) That the reasening in a case may be supplemented by the
material before the Court; that from the voluminous material
before this Court there is sufficient reasoning why the respondent
has come to the conclusion that, in the circumstances, the inter-
diction of the applicani, pending the conclusion of the investi-
gation, was considered as necessary in the public interest {Kaza-
mias v. Republic (1982) 3 C.L.R. 239 distinguished),

Application dismissed.

Cases  referred to:

Papanicolaou (No.l} v. Republic (1968) 3 C.L.R. 225;
Frangos and Others v. Repubhie (1982) 3 C.L.R. 53;
Gavriel v. Republic (1971) 3 C.L.R. 185;

Decesions of the Greek Council of Stare Nos.: 1156137, 1336/50;

Konpepa v. Municipal Committee of Municipal Corporation of
Limassof (1968) 3 C.L.R. 496 at p. 500:

Markou v. Republic (1968) 3 C.L.R. 267 at p. 276;
Prodromon v, Republic {1982) 3 C.L.R. 1055 at p. 058;
Chrysafinis v. Republic {1982) 3 C.L.R. 320 at pp. 326, 329:
Kolokassides v. Republic (1965) 3 C.L.R. 542 a1 p. 551;
Amatius Navigation Co. v. Repubfic (1979} 3 C.L.R. i0 at p. 20;
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Fers and Gihers v. Republic (1979) 3 C.L.R. 390 at pp. 405, 406;
Azinas v. Republic (1980) 3 C.L.R. 310;

Dalitis v. Republic {1970) 3 C.L.R. 205 at p. 209;

Kazamias v. Republic (1982) 3 C.L.R. 239;

Fournia Lid. v, Republic (1983) 3 C.L.R. 262;

Petrides v. Republic (1983} 3 C.L.R. 216;

Hjiloannou v. Republic (1983) 3 C.L.R. 536;

Marangoes v. Republic {1983) 3 C.L.R. 682;

HjiCleanthous v. Republic (1983) 3 C.L.R. 810.

Recourse.

Recourse against the decision of the respondent whercby
applicant was interdicted pending a disciplinary investigation
initiated against him for alleged disciplinary offences.

K. Michaelides with A.S. Angelides, for the applicant.

Cl. Antoniades. Senior Counsel of the Republic with M.
Tsiappa (Mrs), for the respondents.

Cur. adv. vult.

Savvipes J. read the following judgment. The applicant by
this recourse challenges the decision of the respondent dated
1.7.1983 whereby the applicant was interdicted pending a
disciplinary investigation initiated against him for alleged
disciplinary offences and an investigating officer was appointed
to conduct such investigation,

The said decision is contained in a letter dated the 5th July,
1983 signed by the Minister of Communications and Works
and sent to the applicant through the Chairman of the Board
of the Cyprus Ports Authority, which rcads as follows:

*l have becn instructed by the Council of Ministers to
inform you that the Council at its mecting of the Ist July,
1983 (decision No. 23.360) decided:

(a) to appoint, according to the proviso to Regulation
| of Part 1 of the Second Schedule to the Pubiic Service
Laws 1967 to 1983, Mr. Nicos Charalambous,
Senior Counsel of the Republic, as an investigating
officer to carry out an investigation concerning the
alleged commission by you of disciplinary offences
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3 C.L.R. Paviatas v. Republic Savvides J.

in the course of the execution of your duties as General
Manager of the Cyprus Ports Authority; and

(b) to interdict you in the public interest. and during the
period of your interdiction to allow you to draw
three fourths of your normal emoluments.

2. The investigating officer will inform you about the
case against you in accordance with the established
procedure under the Law™,

The applicant was appointed as General Manager of the
Cyprus Ports Authority on the 29th January, 1976, by the
Council of Ministers (Decision 14.631) after consultation with
the Board of the Authority, as provided by section 18 of the
Cyprus Ports Authority Law 38/73, and has been holding such
post eversince.  Prior to such appointment, he was in the
employment of the Republic since 1961 and at the time of
his retirement, in 1976, when he accepted appointment in the
present post, he was holding the post of the Senior Planning
Officer.

The Cyprus Ports Authority is a Statutory Authority establish-
ed and operating under the provisions of the Cyprus Ports
Authority Law, 1973 (Law 38 of 1973), as amended by Law
59/77, the object of which is to **provide for the establishment
of an Authority under the name of Cyprus Ports Authority,
for the purpose of administration and utilisation of all ports
of the Republic and the transfer to such Authority of all
existing ports and all their assets and liabilities and also in
respect of any related matters”. The Authority is governed
by a Board consisting of a chairman, a vice-chairman and four
members appointed by the Council of Ministers and holding
office for three years subject to termination or renewal, and.
also, as an additional “‘ex officio”™ member. the Director of the
Customs Department.

From what appears from the voluminous documents annexed
to the opposition, since April, 1978, the relations between the
applicant and the Board of the Authority became strained.
The Board was alleging against the applicant inability and failure
to discharge his duties efficiently. A lengthy reference to such
fatlure is set out in an 1l pages letter dated the 24th April,
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1978, addressed to the applicant by the Chairman of the Author-
ity (copy of which is attached to the opposition).

The applicant, as it appears from the contents of a letter dated
the 13th January, 1979 (copy of which is annexed to the opposi-
tion) sent to him by th= Chairman of the Board of the Authority,
offered certain explanation which were considered as unaccept-
able by the Board, the Chairman of which by the said letter
repeated the allegations for failure by the applicant to discharge
his duties. As it appears from the various annexes to the opposi-
tion in which reference is made to lengthy correspondence
between the applicant and the Board, the grudge between the
Board and the applicant reached its climax in April, 1980,
when the Chairman of the Board acting on behalf of the Board,
sent to the Minister of Communications and Works a letter
dated the 25th April, 1980, in which, after referring to the rela-
tions of the applicant with the Board, concluded as follows:-

“This dangerous situation was considered by the Board of
the Authority at a special meeting on the 23rd April, 1980,
in the presence of the legal adviser of the Authority and
decided unanimously to ask for the proper removal of
Mr. 1. Payiatas from the post of General Manager of the
Authority and request you to take all appropriate measures
for such purpose.”

The Minister of Ccmmunications and Works submitted on the
10th July, 1980, a written proposal to the Council of Ministers on
the matter, which was considered at its meeting of 31.7.80 and
the Council decided to appoint the Deputy Atterney-General of
the Republic and the Head of the Personnel Department of the
Ministry of Finance as a Commission of Inquiry under section
14 of Law 38/73 to “inquire into the accusations of the Board of
the Cyprus Ports Authority against the General Manager of the
Authority and also the causes which lcad to the disturbance of
the relations of the Board with the General Manager of the
Authority.”

For the purposcs of the present recourse { find it unneccssary
to describe in detail the procedure which took place before such
Commission of Inquiry and the accusations of the Board of the
Authority and the applicant against each other as they are not in
issue at this stage of the proceedings.
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The Commission of Inquiry, finally, after consideration of all
material before it, including any material made available by the
applicant and the contents of his letter in answer to the accu-
sations of the Board of the Authority, as well as his oral explana-
tions, concluded that there was sufficient material substantiating
a prima facie case against the applicant in respect of eleven
accusations and submitted its report (Annex 'K’) to the Minister
of Communications and Works by letter dated 7.3.1983, in which
particulars of the eleven accusations and summary of the ma-

terial substantiating each one of them is set out.

The Minister of Communications and Works, submitted
such report to the Council of Ministers with his proposal that the
findings of the Commission of Inquiry be forwarded to the
Board of the Authority for its information and further action.
The Council of Ministers at its meeting of 31st March, 1983
(Decision No. 22.970) adopted such proposal and forwarded
the report to the Board of the Authority which at its meeting of
the 14th April, 1983, decided unanimously as follows:

*‘Due to the serious nature of the offences which the General
Manager may have committed and the circumstances uader
which they were committed, to proposc to the Council of
Ministers to initiate a disciplinary investigation under
section 80(b) of the Public Service Law to the extent it is
applicable.

Taking into consideration that it is not possible or
practical for the Board to appoint as investigating officer
any officer of the Authority, as there is no othcer holding u
higher post to that of the applicant. decided to refer the
question of the appointment of an investigating officer to
the Council of Ministers, according to the proviso of Reg. |
of the Second Schedule, Part 1, of the Public Service Laws,

The Board then considered the question of the inter-
diction of the General Manager till the conclusion of the
disciplinary proceedings against him. This matter 1
within the competence of the Council of Ministers accord-
ing to the above mentioned Regulation 4(2) and s.84 of the
Public Service Laws.

The Board unanimously decided that for the purpose ot
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the unobstructed and unprejudiced carrying out of the inve-
stigation and also due to the serious nature of the offences
which the General Manager may have committed, it is for
the public interest to propose to the Council of Ministers
to interdict the General Manager pending the conclusion
of the case.

The decision was submitted to the Council of Ministers by
letter dated the 16th April, 1983, together with the minutes of the
mecting at which the decision was taken (Annex ‘N’ (o the
opposition}.

The Councit of Ministers considered the proposals of the
Board of the Authority at its meeting of the Ist July, 1983
{Decision No. 23.360), accepted them and decided:

“(a} In accordance with the proviso to Reg. | of Part | of
the Second Schedule of the Public Service Laws 1967

to 1983, to appoint Mr. Nicos Charalambous, Senior .

Counsel of the Republic, as an investigating officer for
the purpose of carrying out an investigation in con-
nection with the probable commission by the General
Manager of the Ports Authority of Cyprus, Mr.
1. Payiatas, of disciplinary offences in respect of the
eleven cascs which are mentioned in the report of the
Commission of [nquiry which was submitted to the
Council by the Minister of Communications and
Works; and

(b) to interdict Mr. Payiatas in the public interest, and
allow him to draw three quarters of his regular emo-
luments during the period of his interdiction.”

The said decision was communicated to the applicant through
the Chairman of the Board of the Authority by letter dated the
5th July, 1983 signed by the Minister of Communications and
Works. Reference to its contents has already been made
earlier in this judgment.

Upon receipt of such letter the applicant filed the present
recourse whereby he prays for a declaration that -

“(a) The decision of the respondent dated 1.7.83 which is
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contained tn the letter of the Minister of Communi-
cations and Works dated the 5th July, 1983 to interdict
the applicant is unlawful, void and of no effect whatso-
ever.

(b) The decision of the respondent of the same date, and
contained in the aforesaid letter, to initiate disciplinary
proceedings against the applicant and/or to appoint an
investigating officer to conduct disciplinary investi-
gation against the applicant is unlawful, void and of no
cffect whatsoever.™

A number of grounds of law were set out in support of the
application, but those relied upon and argued by counsel for
applicant in his written address are:

L. Concerning interdiction.

(a) The interdiction of the applicant is not possible under
the law,

(b) Regulation 4 is ultra vires section 19(2) of the law.

(c) Section 19 of the Interpretation Law, Cap. 1. is -
applicable.

(d) Respondent’s decision complained of s not duly
reasoned.

2. Concerning disciplinary proceedings.

(a) Ultra vires Regulations.

(b) The procedure is contrary 1o law.

(c¢) There was breach of the Rules of Natural Justice.

Counsel for respondent on the other hand raised a preliminary
objection that the sub judice decision to appoint an investigating
officer and to initiate disciplinary proceedings against the
applicant is not an act of executory character in that it is of a
preparatory nature or an inextricable ingredient of a composite
administrative act. Subject to the above, he rejected the con-
tentions of counsel for applicant and submitted that the decision
was properly taken in accordance with the Law and the Regu-
lations, to give effect to the decision of the Board of the Autho-
rity to that end and that the recourse of the applicant should be
dismissed as groundless.
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Before dealing with the issues posing for determination in this
recourse, | shall consider the relevant provisions in the law
touching the matters in issue.

The powers of the Ports Authority as well as matters related
to the appointment and dismissal of the General Manager of the
Authority, are to be found in the provisions of Law 38 of 1973
as amended by Law 59/77.

Under the provisions of section 2 ““UméAAnros™ (officer) of
the Authority is defined as follows:

* irrdAAnAos” onuaiver Tov kaTéyovta Béowr mapd T ApXH
ef1e povipws eiTe Tpoocwpwds eiTe dvamAnpowTikGs, TEPI-
AapPdver 58 tov lMevikov AievBuvriy tiis “Apxiis™.

(‘officer’ means any person holding any post in the Authority
in a permanent, temporary or acting capacity and includes
the General Manager of the Authority’)

The General Manager is appointed by the Council of Ministers -

in consultation with the Board of the Authority and he acts
under the control and supervisicn of the Authority and his
services can only be terminated with the previous approval of the
Council of Ministers (section I8(1)(2)).

Under the provisions of s. 19(2) the Authority is empowered
with the approval of the Council of Ministers to issue regulations
on any matters concerning the terms of employment of its
officers and in particular matters touching their appointment,
promotion, dismissal e.t.c. as wall as discipline and matters
related to hicrarchical recourse in case of dismissal or other
disciplinary sanctions.

In the exercise of its powers under s. 192) and with the
approval of the Council of Ministers the Authority made re-
gulations which were published in the Official Gazette of the
Republic (1982) Suppl. No. 3 Notification 317.

By virtue of reg. 4(3) the duties and responsibilities of the
General Manager are defined as follows:

“(3) Na Tous oxomous adrou Tou Kovonouou té xabfjkovTa
kai oi Uroypecooels Tou Mevikou AevBuvti) kad TéwV Umoadifihev
Tis "Apyiis mepriapPlvouv Ta kalikovta kai Tis UToYpeROEls
Anpooiou UmraAdfiov STws adTd kobBopifovran orTous TEpi
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3 C.L.R. Payiatas v. Republic Savvides J.

Anpooias “Yrnpecios Népous Tou 1967 dos 1981, rnpouptucor
TG dvahoyid, kabos kad T kebrikovTa Kai Tis UTToxpEcotls
Tous pt Paon Td Nouo, tous Kavoviouots, Sioknytixés mpddes,
Siatayds 1) d8nyies, oy &Bidovran pt Pdon Td Népo, §

5 pE Pdon dmolodnmote &Aho Népo, Kavowopols, f SioiknTiks
mpdlers™.

The English translation of which reads as follows:

(*(3) For the purposes of this Regulation the duties and
responsibilities of the General Manager and the officers of
10 the Authority include the duties and responsibilities of
public officer as those are defined in the Public Service Laws
1967 to 1981, subject to 1the necessary qualifications as well
as their duties, and responsibilities on the basis of the Law,
the Regulations, administrative acts, orders or directions
i5 which are issued on the basis of the Law, or on the basis of
any other Law, Regulations, or administrative acts.”)

Matters touching disciplinary responsibility and disciplinary
process against the General Manager and the other officers of
the Authority are governed by paragraphs (1) and (2) of re-

20 gulation 4 which provide as follows:

“4.-{1) Ol Brarébas v &pbpwv 73 g 85, mov mepiiauPavouy
xal vév TTpdto kai AedTtepo Mivaka Té&v wept Anuogias “Ymn-
peoias Nopwv Tod 1967 s 1981, épapudfovtal. TrHpovpévy
Téw dvadoyidv, dvagopikd pi TNV Tafapyikh eUflvn kol
25 meBapyikn Blwtn ToU MvikoU Aubuvr, ol dpor 8¢ “Gpuobia
dpyn’ kel CEmiTpot Anposiac “Ymrnpeoias’ dvmikabioTavTal
U ToUs Spous ‘AloiknTikd ZupPolAio’ kai *Yrroupyikd 2up-
Potdio’, dvricToxa.
(2) Oi Biatdfeis TAv &ppwov 73 s 85, ou mEpiAauPdvour
30 kai Tov TTpédro kai Aedtepo Tivaxa Tév mepl Anpooiag Yrn-
pegias Noucwv Tou 1967 dx 1981, tpapudlovtal. Tnpoupévey
T8 &ohoyiddy, dvagpopika pé THY eifapyikhy edBuvn kat
mefapy ik BiwEn Tdv Uméhomwy UmaAAnAwy, oi Spor B
© &puobia &pyf’ kai ° 'Emtpormd Anuocias ‘Ymnpeoias
35 dvTikaBioTavton pi ToUs Opovs ‘Tevikds  AweubBuvmist xoi
‘AroiknTikd ZupPoviio’. dvrioTorya,

The English translation of which reads:

(4. - (1) The provisions of sections 73 to 85, which
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also include the First and Second Schedule of the Public
Service Laws of 1967 to 1981, apply mutatis mutandis with
regard to the disciplinary responsibility and disciplinary
process of the General Manager, and the terms ‘appropriate
authority’ and ‘Public Service Commission’ are sub-
stituted with the terms ‘Board™ and “Councit of Ministers’
respectively.

(2} The provisions of sections 73 fo 85, which also
include the First and Second Schedule of the Public Service
Laws of 1967 to 1981, apply, mutatis mutandis, with regard
to the disciplinary responsibility and disciplinary powers of
the remaining officers, and the terms ‘appropriate autho-
rity” and ‘Public Service Commission” ar¢ substituted
with the terms ““General Manager™ and ““Board™ respecti-
vely. ™)

In the case where the General Manager is reported that he may

have committed a disciplinary offence other than one of those .

specified in Part 1 of the First Schedule, the Authority may,
under section 80(b) of the Public Service Laws 33 of 1967 to 78
of 1981, causc an investigation to be carried out in the pres-
cribed manner and then proceed as provided by section 82(1) of
the same Laws to refer the matter to the Council of Ministers
forwarding to it:

(a) the report of the investigation,
(b) the charge to be brought signed by the Authority, and
(c) the evidence in support thereof

and disciplinary proceedings arc then commenced by the Coun-
cil of Ministers in the manner set out in section 82{2){3)(4) of
Laws 33/1967 to 78/1981.

The manner of carrying out an investigation under section
%0{b) is prescribed by the Regulations appearing in the Second
Schedule Part I of Laws 33/67 to 78/81. Regulation | provides
as follows:

1. ‘H ivbiagepopivn Gpuobia dpyfy Opiler 1O TayUTepov
tva f ThAeiovas Aetoupyols ToU Yrwoupyeiou fy [pagelou
aUTiis (Bv T Tapdvn Mépsi dvagepoutvous g O * Epeuvdv
Aerroupyds') Gmexs Biefaydywor Thy Epsuvav. O Epeuvdiv
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Aertovpyos &rrattelton vd elvon dwdoTepos UTrdAAnAcs, xai
UynAorépou ToU mepi ol mpdkeitan UmadAnhou PaBuou:

NoeiTal &T1, & elg olowdnmoTe Umrddeov f dpuobla apyt
Becopfj 611 BEv 8& fito Suvarrdy, TPakTIKOV T {papuogiuor
va Bwopioy fpeuvévra Aetoupydv &k Tou Ymoupyeiouw T
Ipageioy aiTfis, Toapaméume 1o {NTnua el TO “Yroupyixkov
Zuppoliiov 1O Omoiov Spiler kataAAnhov AeiToupyov OTws
Bibaydyn ThHy Epeuvean’’,

The English translation of which reads:

("1. The appropriate authority concerned shall, as,
expeditiously as possible, nominate one or more oificers or
its Ministry or Office (in this Part referred to as ‘the in-
vestigating officer’) to conduct the investigation. The
investigating officer shall be a senior officer who shall be of «
higher rank than the officer concerned:

Provided that if in any case the appropriate authority
considers that it would not be possible, practicable or
advisable to nominate an investigating officer from its
Ministry or Office. it shall refer the matter to the Council of
Ministers which shall nominate a suitable officer to conduct
the investigation™).

When an investigation of a disciplinary offence is directed
under the provisions of paragraph (b) of sccticn 80 against the
General Manager, the Council of Ministers may. if public
interest so requires, interdict the General Manager from duty.
pending the investigation and until the final dispoesition of the
case, provided that the Council of Ministers shall allow huw 1o
receive such proportion of his emoluments, not being less than
one-half, as the Council of Ministers may think fit (see section
84).

Under the provisions of section 14(2) of Laws 38/73 10 39/77
the Minister of Communications and Works. in case where he
has reasons to believe that an investization into the affairs of the
Authority Is necessary. may. with the approval of the Councit of
Ministers, appoint a Commission of Inquiry consisting of one or
more persons to carry out an inquiry on a specified muatter and
submit to the Minister a report of its findings.

Having briefly deait with the material, to the present case,
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provisions in the law and regulations, 1 am coming to consider
the issues before me.

Counsel on both sides elaborated at some length on the pre-
liminary objection as to whether the decision to initiate a disci-
plinary investigation against the applicant and appoint an
investigating officer for such purpose, is an executory decision
amenable to a recourse. Counsel for the applicant in support of
his contention that the preliminary objection is untenable sought
to rely on the decision of Panos Papanicolaou (No. 1) v. The
Republic (1968) 3 C.L.R. 225, whereas counsel for the respondent
relied on the decision of Frangos and Others v. The Republic
(1982) 3 C.L.R. 33. Counsel for respondents further submitted
that the decision to initiate disciplinary process against the
applicant, was not taken by the respondent Council of Ministers
but by the Authority’s Board, which is not a party in the present
proceedings and respondent’s decision to appoint Mr. N. Chara-

lambous as investigating officers was a fotmal decision not re-

quiring the exercise of any discretion by the respondent.

In the Papanicolaou (No. 1) case, the recourse was directed
against a summons addressed by the Public Service Commission
to the applicant calling upon him to appear before the Com-
mission in relation to a disciplinary charge brought against him.
During the argument before the Court, on the above issue, it was
pointed out that in those proceedings there was being challenged
not only the validity of the aforesaid summons but, also the
complaint of the Minister, respondent 1, to the Council of
Ministers, respondents 2, upon which complaint an investiga-
tion was directed, the report thereon having been, ultimately,
placed before respondent 3, the Public Service Commission, for
the purposes of setting in motion the relevant disciplinary pro-
ceedings before the Commission against the applicant. Coun-
sel for the applicant submitied that the action taken, as above, in
the matter by respondents | and 2, amounted (o executory acts,
that could be challenged as such, on their own by that recourse.
In concluding on the question as to whether the issue of the
summons and the decision of respondent 3, the Public Service
Commission, to address it to the applicant, were acts or decisions
of an executory nature, Triantafyllides, J. as he then was, said
at pp. 230, 231:

“In my opinion the summons. cxhibit |, as well as the
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decision of Respondent 3 to address it to the Applicant,
form a preparatory step in the course of the disciplinary
proceedings instituted against him by Respondent 3, and
cannot be chalienged, as such, by this recourse, as they are
not of an executory nature. Their validity may be challen-
ged only in a recourse challenging the validity of the out-
come of the said disciplinary proceedings. (See, also,
Decision 943/1933 of the Greek Council of State, vol.
1933 111 p. 729, at p. 730). The fact that the said summons
is a step in the course of disciplinary proceedings already
embarked upon - in the sensc that Respondent 3 must be
taken to have decided to proceed disciplinarily against the
Applicant before addressing to him the summons - does not
render such summons, and the decision behind it, anything
more than a preparatory step: preparatory to the final
decision of the Commission on the merits of the matter.”

In dealing with the argument as to whether the complaint of
respondent | {The Minister of Health), to respondent 2. the
Council of Ministers, upon which an investigation was directed
by respondent 2 and the acts which followed. that is, the carrying
out of the investigation by the Secretary of the Council of
Ministers and the placing of such report before respondent 3.
for the purposes of the relevant disciplinary proceedings against
the applicant, amounted to executory acts that could be chal-
lenged, as such, on their own, he had this to say at pp. 231, 232:

“*As far as the action taken by respondent 2 is concerned, il
is clear from the provisions of sections 80(b) and 82(1) of
Law 33/67 that it is of a preparatory, and not of an exccutory
nature; so, this recourse to that extent fails, too, and is
dismissed accordingly.

Regarding the decision of Ruspondent | to refer the
disciplinary matter in question to respondent 2, and to set,
thus, in motion the process which brought such matter
before Respondent 3, the position is different:-

There 15 no dispute that respondent | acted in this way
pursuant to the provisions of the proviso to section 80(a) of
Law 33/67; in other words, he decided that the matier
should be dealt with by Respondent 3. instead of inter-
departmentally.
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There is, further, no doubt that in the course of proceed-
ings before the Commission the applicant runs the risk of
suffering, for the same disciplinary charge, far heavier
punishment than what could be inflicted on him if the same
charge were dealt with interdepartmentally.

I am of the view that the decision of respondent | to act
under the proviso to section 80(a) of Law 33/67, and refer
the matter to respondent 3, does amount to an executory
act, and can, thus, be, at this stage, the subject-matter of a
recourse on its own; it can, of course, be attacked, also,
by means of a recourse agamst the eventual outcome of the
disciplinary proceedings before Respondent 3, which at
present stand suspended; and after such outcome it can no
longer be attacked on its own.

In my opinion the said decision of Respondent | is part
of a composite disciplinary administrative action taken
against the applicant; it is executory, because it has had
the effect of deciding by which of two legally prescribed
processes the charge agains: the applicant is to be determi-
ned; and, actually, due to i, Applicant is now exposed to
the risk of heavier punishment; thus, it comes within the
description of an executory act given earlier on in this
judgment; therefore, as it has been stated already, it can
be attacked by recourse, on its own, so long as the said
compaosite action has not yet been completzd by a final act
(sce Kyriakopoulos on Grezsk Administrative Law, 4th od.,
vol.C. pp. 98-99, and also the Decisions of the Greek
Council of Statc §156/1937. vol. 1937 I p. 951, at p. 954,
and 1336/1950, vol. 1950 A p. 1076, at p. 1077)."

In Gavriel v. The Republic (1971) 3 C.L.R. 185, where the
appropriate authority, after a departmental inquiry was carried
out, decided not to inveke the proviso to section 80(a), and deal
with certain disciplinary offences summarily instead of referring
them to the Public Service Commission, the decision in Papani-
colaou (No. 1) case was relied upon by A. Loizou, J., in conclud-
ing that such decision was of an executory nature (p.202).

Papanicolaou (No.1} case was also applied, inter alia, in
Koupepa v. The Municipal Committee of the Municipal Corpora-
tion of Limassol (1968) 3 C.L.R. 496, 500, Markou v. The Repu-
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blic (1968) 3 C L R 267, 276, Piodronou v The Republie (1982)
3 CLR pp 1055 1058

Papanicolaou (No 1) case was criticized by Pikis, J.. in Ffrangos
& Others v The Republic (1982) 3 C L R 33 and Chrvssafims v
The Republic (1982) 3 CLR 320

in Flangoy case the applicants, a number of police officers,
sought to set aside the proceedings instituted against them before
a disciplinary conumittee set up under regulation 10 A (c) of the
Police Disciplinary Regulations and had applied for an interim
order suspending the proceedinzs pending the final determina-
tion of the recourse 1t was the contenuon of the applicants
that dunng the heanng of the diseiphinary case agamnst them,
they discovered that the investization was erroneously inttiated
to an extent that vittated the proceedings wn rhewr entirety The
Court dismissed both the application for an interim order as
well as the recourse as doomed to failure on s face on the
ground that the act complamed of was of a preparetory character
and, as such not amenable to the jursdiction of the Court
Pikis J  had this to say at pp 38, 39

“Exceutary s an act diredthy productine of legal conse-
quences  Preparatory acls or acts tormung part of the
process designed to ledd to an exceutory act and mmextricably
conpected thorewith, lack excutory character because thes
leave the nights of the subweer unylected  Here, no sug-
gestion 18 made that the dectston to prosecute the applicants
before 1ty disciphnary commuttee set up under reg  10A
() had any 1mmpact on the nghts of the applicants A
person charged betore a eriminal court or o disciplinary
commuttee s regarded 1n law to be innocent untl the contra-
ry 15 proved as a result of' a vahd determination by a compe-
tent court or a disciplinary comnttee. as the case may be
That an accusation may attract a soctal stigma., s ummaterial
for it has no legal implications, nor should we allow or
encourage such progudices to preval whenever they run
counter to fundamental legal presumptions as that ot
mnocence

And went on as tollows at pp 39, 60:
1 have studied the decision n Papanicolaow with the

gredtest care, more so because It aims to import an exception
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to the general rule that only acts directly productive of legal
consequences are executory. Evidently, a decision to follow
one disciplinary course instead of another leaves the rights
of the accused unaffected. Either course for example may
lead to his acquittal that would be confirmative of his rights
all along, that he is innoceni. Only a conviction has a
bearing on the rights of the suspect and is amenable to
review by this Court. The learned trial Judge does not
appear to rest his decision in Papanicolaou on any exception
to the general rule acknowledged in any jurisdiction treating
administrative law as a separate branch of the law, and
appears to rest his decision on the inherent justice of the
principle propounded therein. | am unable to subscribe to
this proposition for, I regard it as wrong in principle. To
sustain it would involve a clear departure from the concept
of an executory act a departure that introduces a deviation
from the basic rule, with nothing obiective to distinguish it
from other preparatory acts. To sustain it, would involve
acknowledging exccutory character to every preparatory or
intermediate act that marks the future courses of a discipli-
nary act. Clearly, we would be travelling far away from the
principle that, only acts that define to whatever extent it is
competent for the administration to define the rights of the
citizen are amenable to the revisional jurisdiction of this
Court.”

A short time later, Pikis, J., in the case of Chryssafinis v.
The Republic (1983) 3 C.L.R. 320 followed his decision in
Frangos case. The facts in that case were briefly as follows:
The applicant was asking for the annuiment of the decision of the
investigating officer and his consequential submission of a case
for disciplinary offences on the ground that it was vitiated by
the failure of the investigating officer to afford the applicant an
oppertunity to be heard as provided in regulation 4 of the
Second Schedule - Part | of the Public Service Law. The re-
course was dismissed on the ground that the acts complained of
were not of an executory character, subject to judicial review.
He had this to say at pp. 325, 326:

*Putting aside for a moment my reservation as to the soun-
dness of the principle cvolved in Papanicolaou, the facts of
the present recourse, particularly the naiurc of the decision
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complained of, is different from that in Papanicolaou and,
therefore, distinguishable therefrom. What is challenged
here, is not the decision earmarking the future course of the
disciplinary proceedings by adopting one of two alternative
courses, but an error or omission on the part of the investi-
gating officer in the discharge of his duties. Therefore, the
applicant can derive no support from the case of Papanico-
faou. Indeed, the proceedings are doomed to failure unless
we rule that the findings of the investigating officer, as
distinct from a decision to deal with the officer in either of
the two ways envisaged by section 80(a), is, in itself, an
executory act, a proper subject for judicial administrative
review,”’

In Prodromou v. The Republic (1983) 3 C.L.R, 1055, 1058,
Triantafyllides, P., after he had considered the decision in
frangos case, did not feel inclined to depart from his relevant
reasoning in the Papanicolaou (Ne.1) case and added:

“In any event, in the Frangos case, supra, Pikis, J. was not
dealing with a stage in a disciplinary process which was the
same as that which was involved in the Papanicolaou (No.1)
case, supra, and, consequcntly, the Franges case could,
probably, have been determined in the manner in which
Pikis J. has decided it and could still be distinguished from
the Papanicolaou (No. 1) case”.

Having carefully considered the above cases, | am inclined to
agree with the opinion expressed by Triantafyllides, P. in Pro-
dromou case that Papanicolaou (No.l} case is distinguishable
from the cases of Frangos and Chryssafinis as the stage in the
disciplinary process in the latter two cases was not the same as
that in the former case. Taking, however, into consideration
the fact that the present case is also distinguishable from Papa-
nicolacu (No.1) as what | have to decide at this stage is whether
the appointment of an investigating officer, is an executory act
which can be challenged by a recourse, | consider it unnecessary
to express an opinion as to whether the finding of the Court in
Papanicolaou case that the decision of the appropriate authority
to refer the disciplinary matter in issue to the Public Service
Commission under the proviso to section 30{a) of Law
33/67 instead of itself dealing summarily with it as provided by
section 80(a) and 81(1) of the same Law, amounts to an executory
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act which can be challenged by a recourse, as such matter is not
in issue before me.

Before disembarking from Papanicolaon (No. 1) case, | wish
to add that on the issue as to whether the appointment of an
investizating officer is an executory act in itself or is a mere pre-
paratory act which cannot be challenged by a recourse. such casc
is of usefu! assistance.

There is a scries of cases of our Court, adopting the conclu-
sions of the jurisprudence of the Council of State in Greece.
elucidating as to the nature of an exccutory act. In Papanico-
Faou (No.1} (supra) Triantafyllides. J. {as he then was) at page
230. said:

“An exccutory (BxteAeoTh)) uct - or decision - is an act
by mecans of which the ‘will’ of the Administration is
made known on a given matter, and which aims at producing
a legal situation concerning the citizen affected (sce the

Conclusions from the Jurisprudence of the Council of

State in Greece 1929 - 1959 pp. 236 - 237): and the exc-
cutory nature of an act is closely linked to the requirement.
under paragraph 3 of Article 146, that o person can make a
recourse only if an existing legitimate interest of his has

been adverscly and directly affected by the act complained
of,

Thus, acts of a ‘preparatory nature’ ar¢ not e¢xecutory
acts (sce Conclusions etc., supra, p. 239); they merely.
prepare the ground for the making of exccutory acts.”™

In Kelocassides v. The Republic (1963) 3 C.1L..R. 542 the Court
of Appeal affirmed the decision of the first instance Court where
Triantafyllides. J., as he then was. stated at p. 551:

*An administrative act {and decision also) is only ameinable
within a competence, such as of this Court under Article
146, if it is exccutory (fkteAzor) in other words it
must be an act by means of which the *will” of the admi-
nistrative organ concerned has been made known in a given
matter, an act which is aimed at producing a legal situation
concerning the citizen affected and which entails is exe-
cution by administrative means (see Conclusions from the

186

1~
/]

4
e



3 C.LR. Payiatas v, Republic ) Savvides .F

Jurisprudence of the Council of State in Greece 1929 -
1959, pp. 236 - 237).

I am quite aware that in Greece this artribute of an act,
which may be the subject of a reccourse of annulment, is
5 specifically stated in the rclevant legislation (section 46 of
Law 3713 as codified in 1961} but in my opinion such
express provision was only intended to reaffirm a basic
requirement of administrative law in relation to the notion
of proceedings for annulment and, therefore, such require-
10 ment has to be treated as included by implication, because
of the very nature of things, in our own Article 146, though

it is not expressly mentioned.”

{(The above dictum was followed, inter alia, in Amathus
Navigation Co. v. The Republic (1979) 3 C.L.R. 10, 20).

15 In Chryssafinis v. The Republic (supra) Pikis J., in defining an
“exccutory act’” had this to say at pp. 326, 329:

“There 15 no distinction in administrative law between an
act and an omission not productive of legal consequences.
An act yields legal consequences when it is definitive of the

20 rights of the person affected thereby, either in the service or
with regard to his financial interests. Ii is implicit in
Article 146.1. as it has been held time and again, that for an
act, decision or omission to be justifiable, it must be of an
executory character, a view reinforced by para. 2 of Article

25 146 of the Constitution, postulating, as the prerequisite to
litigation, interference with an existing legitimate right,
directly resulting therofrom, adverse to the citizen affected
thereby.”™

In the Conclusions from the Cuasc-Law of the Council of
30 Siate in Greece 1929 - 1959 at p. 237, exccutory acts are defined
as being:

... Ekevon 81 Gw BnhroUTal PolAnais BiownTikoU dpydvou,
drogkoToUca Elf Ty Toapaywydy bvwopou dmoreAfouarios
fvavmi v Siowovutnor kal guvsTrayopévn THY Qusoov &KTe-
35 Asow alrfis Bid Ty BiowknTikfis 6Bov. To kiplov ororyeiov
1fis éwolas 1fis ewreAeoTiis Tpafews lvat &uegos Tapaywy
gwwopou dmoTeAbguaTos, cuvicrapévou sls THY Snuoupyiav,
TeomoToingv | xaTdAucw vopikfis koracTdoews. fTol

187



Savvides J. Payiatas v. Republic (1984)

Bikanoopdrwy xal  Utroypeddgeey  BIOIKNTIROU  YapakTiipos
rapd Tl Siokouptvors”.

(... these acts by which the will of the administrative organ
is declared, intending the creation of a legal consequence to-
wards the subjects involving its direct execution by admini-
strative means. The main element of the meaning of the
executory act is the direct creation of a legal result, consi-
sting of the creation, amendment or abolition of a legal
situation, i.e. rights and obligations of an administrative
character of the subjects’).

In the light of the above exposition of the law, | am now
coming to consider whether the decision to appoint an investi-
gating officer to carry out an investigation concerning the
alleged commission by the applicant of disciplinary offences, is
an executory act of its own which can be challenged by this
recourse.

Under the provisions of regulation 4(1) of the Regulations of
the Cyprus Ports Authority, whereby the procedure contem-
plated by sections 73 to 85 of the Public Service Laws 1967 to
1981 and the First and Second Schedule thereto is incorporated
with the substitution of the words “competent authority” and
“Public Service Commission” by the words “Board of the
Authority” and “Council of Ministers” respectively, the disci-
plinary process before the Council of Ministers commences by
the preferment of a charge which is sent to it by the Board and
upon that being done, a summons is issued and served upon the
General Manager calling upon him to attend the hearing,
informing him of the charge against him and of his right to
adduce any evidence at the hearing.

Sub-section (2) of section 82 of Law 33/67 (as modified by
regulation 4(1) of Laws 38/73 to 59/77), provides as follows:

“82 .. ———,

(2) Disciplinary proceedings before the Council of
Ministers shall commence by the preferment of the charge
sent by the Board of the Authority as in subsection (1)
provided. Within such period as may be prescribed, and
until such period is prescribed within two weeks of the date
of receipt by it of the charge, the Council of Ministers
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shall cause summons in the prescribed form to be issued to
the officer concerned and served upon him in the prescribed
mannet.”

The commencement of disciplinary procecedings as above
bears an analogy to the commencement of criminal proceedings
under the Criminal Procedure Law, Cap. 155, whercby it is
provided that:

*37. Subject to the provisions of any other Law, criminal
proccedings against any person shall commence by a charge
preferred before a Court against such person.™

It is clear from the provisions of sections 80 and 82 of Law
33/67 and Parts 1, Il and 11T of the Sccond Schedule thereof and
the rcgulations contained thercin that before the disciplinary
procecdings are commenced against the General Manager,
certain preparatory steps have to be taken, Such steps are
briefly:

(a) It must be rcported that the General Manager may
have committed a disciplinary offence (section 80).

(b) The Board of the Authority will have to decide whether
an investigation into the complaint must be carried
out (section 80(b)).

(c) When a decision is taken that an investigation should
be carried out, then, having regard to the fact that there
is no employee of the Authority holding a higher rank
to that of the General Manager, the matter has to be
referred to the Council of Minisiers to appoint an
investigating officer in the case. (Regulation 1 of
Part 1 of Scheduie 1l to Law 33/67).

(d) After his appointment by the Council of Ministers the
investigating officer must carry out the investigation
in the manner contemplated by regulations 2-5 and,
upon completion of same, to submit his report to the
Board of the Authority, giving his reasons and enclosing
all relative documecnts,

(e) Such report is submitted to the Attorney-General
of the Republic (regulation 6) who has to advisc
the Authority as to whether a charge can be formulated
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against the General Manager and. if so. he formulates
the charge,

and then the Board of the Authority has to act in accordance
with the provisions of section 82(1) before the matter reaches
the Council of Ministers for the initiation of the disciplinary
proceedings.

What | have to decide at this stage, is whether the decision
for the appointment of an investigating officer by the Council
of Ministers at the stage which is described under (b) and (c)
above and which is the subject matter of prayer (b) in this re-
course, is an ¢xecutory act or decision which in itself can be
challenged by a recourse or whether such act or decision is a
mere preparatory act in the process of exercising disciplinary
jurisdiction over the applicant.

I have already expounded on the definition of an executory
act as emanating from the jurisprudence of the case law of the
Greek Council of State and the case law of our Supreme Court.
Fthenakis in his textbook on ““The Law applicable to Civil
Servants”, after consideration of the Greek case law, expresses
the view that preliminary investigation and the conclusions of
the investigation are not executory acts. At page 326 of Vol
C of his book, (1967 ed.), we read the following:

“Ouyi Buws oo pakis Tis Teilapyikiis Siabikagias slven
kel Ekvereomy. Al mpomapoaokevooTiked Tpdeis Tis ExTe-
heotiis wpdlews, olov fi dvdkpicis, TO En” alrriis WOpICHa,
fi ¥Mjois els amodoyiav Tou mebapyikdds Siwwkopfvou, 1
TEIBapPYIKY Aywyh, N TOPEAEIYS TTPOOKATIOEWS TOU EyKo-
houpévou el THy évadmov ToU TElapyixou cupBoviiou gudn-
ow, & énrnoe Tolto, Siv Sewpolvton ékTeAsotal Tmpadeg”.

(**But not every act in the disciplinary process is executory.
The acts preparatory to the executory act, such as the inve-
gation, its conclusions, the calling upon the person against
whom the disciplinary process is taken for answer, the
disciplinary action, the omission to invite the accused
at the hearing before the disciplinary board, if he has asked
for it, are not considered execuiory acts™).

In Chryssafinis v. The Republic, (supra), Pikis, J., by adopting
such opinion came to the conclusion that the decision of the
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investigating officer, after an investigation was carried out,
to submit a report about the commission of the disciplinary
offences complained of, was “‘a preparatory step in the process
of exercising disciplinary jurisdiction over the applicant and,
as such, not amenable to judicial review™.

As mentioned earlier, the decision in Papanicoluon (No. 1)
case may lend its assistance on this issue. As already said,
in that case it was decided that the carrying out of an investi-
gation under section 80(b) and the decision of the Minister to
place the report of the investigating officer before the Council
of Ministers for the commencement of disciplinary proceedings
under section 82(1), were acts of a preparatory nature.

Bearing in mind the above expesition of the law und the
authorities referred to, | have come to the conclusion that the
decision complained of under paragraph (b) of this recourse
is a preparatory act, a step aimed to elicit whether therc is
evidence in respect of the alleged disciplinary oflences to support
a charge, and, as such, not amenable to judicial review.

Therefore, the applicant’s prayer under paragraph (b) fails.

Before concluding, on this issue¢, however, | wish to point
out that the decision that an investigation should be carried out
and an investigating officer be appointed for such purpose was
not the decision of the respondent, but the decision taken on the
14th April, 1983, by the Board of the Authority, which was the
proper authority to take such decision. What the respondent
did in the present case, and this is obvious from the letter sent
to the applicant in which reference is made to the reservation
in regulation 1 of Part | of the Second Schedule of the Public
Service Laws, was to comply with the request of the Cyprus
Ports Authority to appoint an investigating officer once an inve-
stigation had been decided and there was no cmipluyee of the
Authority holding a higher rank to that of the applicant.

Once the apropriate authority, which took the decision that
an investigation should be carried out and an investigating officer
be appointed, has not been made a party to these procecdings
and its decision has not been challenged, part (b) of this recourse
was bound 1o fail independently of the fact that, being of a pre-
paratory nature, is not amenable by a recourse.
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I come now to consider the praycr under paragraph (a) of
the recourse which concerns the decision of the Council of
Ministers to interdict the applicant.

Interdiction, according to the decisions in the cases of Veis
& Others v. The Republic (1979) 3 C.L.R. 390 at pp. 405. 406
and Azinas v. The Republic (1980) 3 C.L.R. 510, amounts to
an administrative action which has all the essential attributes
of an cxecutory decision that can be challenged by recourse
under Article 146 of the Constitution, and which, while it
lasts, affects adverscly and dircctly existing legitimate intercsts
of an applicant in the sense of paragraph 2 of the said Article
146. Therefore, the applicant in the present recourse is entitled
to chalienge such decision by recourse.

The first three points of law raised by counsel for the applicant
on this issue concern the interpretation andfor applicaiion of
the law. | shall deal with such points in the order presented
by couns¢l for the applicant.

1. Whether the interdiction of the applicant is possible under
the law,

Counsel for applicant has argued that, according to the cases
of Veis and Aczinas (supra), interdiction is not a matter
relating cither to disciplinary responsibility or disciplinary
process but a distinet measure of the administradion and, as
such, does not form part of the disciplinary process. Scctions
73-85 of Law 33/67 are incorporated by regulation 4 in so far
as same relate to disciplinary responsibility (weilBapy ks ebivn)
and disciplinary process (meifapyxixy Siwfis) but not in
respect of interdiction which is not a matter related to dis-
ciplinary responsibility or disciplinary process. Thercfore,
sectien 84 of Law 33/67, which makes provision for the inter-
diction of Public Officcrs, does not fall and cannot be decmed
as falling within the provisions of regulation 4.

Counsel for respondent, on the other hand, argued that the
Cyprus Ports Authority Laws 1973 to 1977 by virtue of section
1 (2) thereof and regulation 4(1) have brought into itself by
reference the whole of Part VII of Law 33/67 consisting of
sections 73-85 and has incorporated thesc scctions in such a
manner as to apply mutatis mutandis to the General Manager.

192

10

20

35



10

15

20

25

30

35

3 C.L.R. Paviatas +. Republic Savvides J.

Furthermore, the ordinary meaning of the words of regulation
4(1) do not purport to limit in any way the application of sections
73-85; and, lastly, that the cases of Veis and Azinas were decided
in the sensc of paragraph 2 of Article 146 of the Constitution
only and in order to indicate that interdiction amounts to admi-
nistrative action which has all the essential attributes of an
executory decision which can be challenged by recourse under
Article 146 of the Constitution, and, therefore, have no appli-
cation to the present tase as being distinguishable.

In interpreting a law, regard must be given to its wording
which expresses also the intention of the legislator. A reading
of regulation 4(1) conveys the meaning that the legislator,
instead of re-writing the provisions of sections 73-85 of Part
VIl of Law 33/67, under the heading *Disciplinary Code",
decided simply to incorporate such provisions by reference.
It is clear that sections 73-85 of Law 33/67, together with the
first and Second Schedules of that Law, have been incorporated
with the only qualification the substitution of the terms “appro-
priate authority’” and “Public Service Commission” with the
terms “‘Board” and “Counci! of Ministers” respectively. There-
fore, all sections of Law 33/67 between 73 and 85, subject to the
above qualification, must be read in regulation 4(1). If there
was any intention to exclude any specific section, such intention
should have been specifically expressed, which is not the case
here, where all the said sections ar¢ expressly incorporated.

The words “with regard to the disciplinary responsibility
and disciplinary process of the General Manager” do not in
any way purport to exclude the application of section 84 of Law
33/67. Interdiction, and this is the effect of Veis and Azinas
cases, is neither a disciplinary punishment nor does it form
part of the disciplinary process in its strict sense. It is a mea-
sure resorted to by the administration when a disciplinary
investigation is ordered, in order to facilitate the task of the
investigation. In Dalitis v. The Republic (1970) 3 C.L.R.
205, at p. 209, Loizou, J., in considering the object of inter-
diction, had this to say:

“The object of interdiction is that a suspected offender
should cease to exercise the powers and functions of his
office pending the investigation into the alleged offence
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and in case such investigation results in proceedings against
him until the Gnal disposal of such proceedings.

In Law 33/67 interdiction comes under the general heading
{of Part VII of the Law) “Disciplinary Code™ despite the fact
that it does not form part of the disciplinary process. because
it is an administrative measure which comes into play if and
when a disciplinary investigation is ordered.

In the result, the contention of counsel! for the applicant that
the interdiction of the applicant is not possible under the law,
fails,

2. Ultra vires of Regulation 4.

Section 2 defines the word ™ UmaAAnAos ™ (officer) as including
also the General Manager. By this definition it is obvious
that, unless it is otherwise expressly stated in any other section
of the Law, the meaning will be the same throughout the Law.

Starting with section 18, special provisions are madgc therein
regarding the appointment, dismissal and participation of the
General Manager at the meeting of the Board. No mention is
made that the General Manager is excluded from the definition
of “officer™ under section 2. It merely makes provision about his
appointment which has to be effected by a diffierent procedure
than that of the remaining officers and that his dismissal is
subject to the approval by the Council of Ministers.

I come next to section 19. Sub-section (1) of section 19
provides that:—

“Without prejudice to the provisions of subsection (1)
of section 18 the Authority may employ such oflicers as
may be nccessary, for the execution of its functions™.

This subsection does not give a different meaning to the term
“officer”™ but it simply makes provision for the employment
of the remaining officers, other than the General Manager for
whose appointment special provision is made under section

18(1).

In subsection (2) of section 19, which empowers the Authority
to make regulations regarding the conditions of service of its
officers, no intention is manifested that the General Manager
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is excluded from such provisions. The enumeration of the
matters for which regulations may be made does not change
the situation.  ITrrespective of the fact that the power for appoint-
ment of the General Manager is vested in the Council of
Ministers and when a decision is taken for his dismissal it has
to be approved by the Council of Ministers, there is no restrict-
ion to the power of the Authority to make regulations providing
for the dismissal, discipline, leave, medical and social benefits,
etc. of the General Manager as one of its “officers™ under the
definition of scction 2 of the relative laws.

Therefore, the contention of counsel for the applicant that
regulation 4 is ultra vires to sccticn 19(2) of Law 38/73, is un-
tenable.

3. Whether section |9 of the Imterpretation Law, Cap. 1, is
applicable. '

Counsel for applicant contended that in the absence of any
provision in the law, once the General Manager is appointed,
there is no organ vested with the power to ismiss him. The
General Manager, counsel added, is appointed by the Council
of Ministers under the provisions of section 18(1), but in view
of the provisions of section 18(2) he cannot be dismissed by the
Council of Ministers. The only power vested in the Council
of Ministers in that respect, is that of giving its approval for
his dismissal. Since the Cyprus Ports Authority does not
cxercise any disciplinary control over the General Manager and
cannot institute disciplinary proceedings against him, it is
obvious, counsel contended, that the Authority lacks also any
power to dismiss him. Consequently, there is a legislative
lacuna as to which is the competent organ to dismiss applicant
from his post as General Manager of the Authority. Counsel
went on to submit that the provisions of section 19 of the Inter-
pretation Law, Cap. 1 construed in Azings v, The Republic
(supra} as enabling the appointing organ to interdict an officer,
have no application in the present case.

Section 19 of Cap. | to which reference has been made. reads
as follows:—

“Where any Law confers upon any person or public author-
ity power to make appointments to any office or place the
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power shall be construed as including the power to deter-
mine any such appointment and to suspend any person
appointed, and to re-appoint or reinstate him, and
to appoint another person temporarily in the place of any
person 5o suspended, and to appoint another person (o
fill any vacancy in the office or place arising from any other
cause:

Provided that where the power of the person or public
authority to make any such appointment is only exercisable
upon the recommendation or subject to the approval,
consent or concurrence of some other person or authority
the power of determination or suspension shall, unless
the contrary intention appears, only be exercisable upon
the recommendation or subject to the approval, consent
or concurrence of that other persoi or authority™.

In the Azinas case (supra), in dealing with the provisions of
scction 19 of Cap. 1, | found that in cases where there was no
provision for the interdiction or dismissal of an officer in the
law by virtue of which the appointment was made, such law
should be read in conjunction with section 19 of the Inter-
pretation Law, Cap. | and be construed accordingly.

At this stage of the proceedings, 1 am not concerned with
the dismissal of the General Manager, as such question is not
in issue in the present proceedings. The only matter posing for
consideration under this prayer, is the interdiction of the
applicant and not his dismissal.

As I have already found, the General Manager as an ““officer™
of the Authority can be interdicted under section 84(1)
of Law 33/67, which is on¢ of the sections incorporated in
regulation 4(1) of the Regulations of the Authority, made under
section 19(2) of the Cyprus Ports Authority Laws 1973 to 1977,
by the appropriate organ entrusted with such power, such organ
being the Council of Ministers. Since 1 am only concerned
now with the interdiction of the applicant for which provision
is made in the law, as above, I find that section 19 of Cap. |
is not applicable in this respect in the present case.

4. Lack of due reasoning,

It has been the contention of counsel for the applicant that
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the sub judice decision is not duly reasoned. The invocatent
of public interest by itself, counsel submitted, is not a sufficiion
or proper reasoning and, in support of his submission, he made
reference to the case of Kazamias v. The Republic (1982) 3 C.L.R.
239.  In the Kazamias case the services of the Director-General
of the Ministry of Communications and Works were terminated
by the Council of Ministers under sections 6(f) and 7 of the
Pensions Law, Cap. 3il (as amended), in the public interest
on the ground of “unbecoming conduct in public which offended
basically the very subsistance of the State and the proper and
unfettered functioning of the State and its Public Service™.
No explanation or particutars of such allegations were given
to the applicant though he repeatedly asked for them. At
pages 283 and 284, | said the following:~

13

I agree with submission of learned counsel for
applicant that such decision is not properly or sufficiently
reasoned. Such decision is overshadowed by a cloud
of generalities invoking allegations of unbecoming public
conduct on the part of the applicant of such nature as to
make it necessary in the public interest to impose upon
him the ultimate punishment of terminating his permanent
appointment with the Government service, without mention-
ing particulars of such allegations, or the evidence on which
the Council of Ministers relied, or any surrounding circum-
stances and also by failing to specify ((eidixevon) the
matters of public interest involved. The reasons mentioned
in the decision are not such as to enable in the first instance,
the person concerned, and the Court on review, to ascertain
whether the decision is well founded in fact and in law™,

Kazamias case is distinguishable from the present case. In
the present cas¢ therc is not a mere invocation of the public
interest in abstracto, but from the voluminous material before
me, it is abundantly clear that there is sufficient reasoning why
the interdiction of the applicant was considered necessary in the
public interest. 1 find it unnecessary to repeat once more all
the facts of the case which have been mentioned at some length
carlier in this jodgment. It is evidence from such facts that
among the numerous reasons which were taken into consider-
ation by the respondent to interdict the applicant in the public
interest were:
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(a) The fact that there were accusations against him fer
probable commission of serious disciplinary offences;

(b) this necessitased the initiation of an investigation by
the Board of the Authority and the appointment of
an investigating officer by the Council of Ministers
at the request of the Board of the Authority, in the
circumstances already explained;

(¢} the unanimous recommendation of the Board of the
Authority to the Council of Ministers that, for the
purpose of the unobstructed and unprejudiced carrying
out of the investigation and also due to the serious
nature of the offences which the applicant might have
committed, his interdiction pending the conclusion
of the investigation was necessary for the public inter-
est which was adopted by the respondent:

(d} the fact that the applicant was the General Manager
of the Authority and there was no other officer superior
in rank over him, a fact which necessitated the invoca-
tion of the power of the Council of Ministers to appoint
an investigating officer from outside the personnc!
of the Authority.

It has been held by this Court time und again that the reason-
ing in a case may be supplemented by the material before the
Court (sce, inter alia, the cascs of Fournia Lid. v. Republic
(1983) 3 C.L.R. 262, Petrides v. Republic (1983) 3 C.L.R. 216,
Hjiloannou v. Republic (1983) 3 C.L.R. 536, Marangos v. Republic
(1983) 3 C.L.R. 682, Hadjicleanthous v. Republic {1983) 3 C.L.R.
810).

In the present case | have come to the conclusion that, from
the voluminous material before me, there is sufficient reasoning
why the respondent has come to the conclusion that, in the
circumstances, the interdiction of the applicant, pending the
conclusion of the investigation, was considered as necessary
in the public interest.

For ati the above reasons, this recourse fails but, in the circum-
stances. | make no order for costs.

Recourse dismissed. No  order
as o costs.
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