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PHIVOS ZACHARIADES,

Appellant,
v.

THE REPUBLIC OF CYPRUS, THROUGH
1. THE PUBLIC SERVICE COMMISSION,
2. THE MINISTER OF INTERIOR,
3. THE COUNCIL OF MINISTERS,

Respondents.

(Revisional Jurisdiction Appeal No. 251).

Public Officers—Filling of posts—Post of Director-General Ministry
of Interior—Appropriate Authority—The Authority which took
the decision for the filling of the post and authorised the Public
Service Commission to proceed with its filling—In this case

5 ° the Council of Ministers—And once the Council of Ministers,
has been seized of the matter, the Minister of Interior could
not on his own, counterthand the course set out by the Council
of Ministers and ask the Commission not to proceed with the
Sfilling of the post—Act of Minister contrary to law and the Con-

10 stitution and in excess and abuse of powers—Decision of Commis-
Sion to revoke the appointment of the appellant to the above post

on the ground that the appropriate authority withdrew the request

. for its filling annulled as taken under the misconception of fact

that the appropriate Authority was the Minister of Interior.

15 Legitimate interest—Article 146.2 of the- Constitution—Selection
of appellant by respondent Public Service Commission for appoint-

-ment to post of Director-General Ministry of Interior—Public

Service Commission not proceeding to the formalities necessary

for the implementation of the' appointment—As a result of an

20 unlawful interference by the Minister of Interior—Act of Minister,
. which prevented appellant from being oppointed to the post,
adversely and directly affected an existing legitimate interest

of the appellant, in the sense of the above Article—Moreover
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both the decisior of the Commission not to proceed with the
appointment and the act of the Minister can be made the subject-
matter of a recourse under Article 146 of the Constitution.

Act or decisio:: in the sense of Article 146.1 of the Constitution-—Which
can be made the subject-matter of a recourse thereunder—Selection
of appellant by respondent Commission for appointment to a
post in the Public Service—Commission no! impiementing its
decision and revoking it as a result of an unlawfd interference
by the Minister of Interior—Both the act of revocation and the
act of the Minister can be made the subject-mattcr of a recours..

Administrative Luow—Misconception of fact—Annulment of admi-
nistrative decision becanse it was taken under a mivconception

of Jfact.

Practice—Recourse for annulment— Revisional appeal—Subject matier
of, continues to be the administrative decision challenged by the
recourse.

Executive Powers—Residue of—Vested in the Council of Ministers—
Article 54 of the Constitution.

On the 26th October 1978 and upom a submission of the Mini-
ster of Interior, the Council of Ministers, decided to authorise
the Minister of Interior to proceed, in concert with the Public
Service Commission to take the seonest possible all the necessary
steps for the filling of the post of Director-General of the Mini-
stry of Interior (“‘the said post”). This decision was communi-
cated to the Commission by the secretary of the Couacil of
Ministers; and, alse, in pursuance thereof the Ministry of Inter-

ior requested the Commission to proceed with the filling of -

the said post. Before advertising the vacancy, however, the
respondent Commission was requested by the Miuister of Inter-
ior to postpone the publication of the post uniil a final decision
was taken with regard to the amendment of the relevant schemes
of service; and the Commission complying with this request
took no further action. On the i2th March the Commission
was asked again by the Ministry of Interior to proceed with the
filling of the post and following the completion of the inter-
views of the candidates, the Commission decided to *“‘adjourn
its final decision for another meeting and umtil the President
of the Republic has been consulted”. Before taking its final
decision on the matter the term of office of the Commission

1194

h

10

20

30

33


http://imlawf.it

15

20

25

30

35

3 CLR. Zacheriades v. Republic

expired and new members were appoin.ed.  The newly appointed
members of the Commission decided to cousider the filling of
the said post afresh and to invite all persons interviewed by
the previous Commission for a ncw interview. Following the
interviews the respondent Commission, after deliberations and
discussions on each candidate found on 30.1.80 that the
appellant was in every respect superior to all other candidates
and decided to promote him to the “said post”.

On the 31st January, 1980 the Minister of Interior wrote a
letter to the Chairman of the Commission and informed him
that he was withdrawing the 1equest for the filling of the said
post “due to the fact that plans for the restructuring of the
Ministry are under consideration’. In view of this letter, the
Commission met on the 2nd February, 1980 and decided*
to revoke its decision, which had not ;1 the meantime been
communicated to the appetlant. On the 25th February, 1980,
all candidates intervicwed for the “said post’ were informed
by the respondent Commission that the post was not to be
filled as a result of a request by the appropriate authority which
was studying schemes for the re-organization of the Ministry,

The trial Judge dismissed appellant’s recourse, which was
directed agaiast the decision of the Commission not to procecd
with the filling of the said post and against the instructions
given by the Minister of Imterior to the Commission not to
procead with the filling of the post, having held on a pre-
liminary objection raised by thc respondents, that the Commis-
sion revoked its decision before it was perfected and therefore
appellant had nat acquired a legitimate interest and was not
entitled to judicial redress. Hence this appeal.

Held, (1) that when a revisional appeal is taken, the subject
matter of such appeal continues, in substance, to be an admi-
nistrative decision which is challenged by the recourse and
whether or not the applicant is entitled to the relief claimed;
and that therefore, irrespective of the fact that this recourse
was dismissed on the preliminary objection raised, this Court
is entitled to examine all the issues before it and which the
trial Court did not consider necessary to examine in view of
its finding that the recourse was not maintainable due to the

-absence of legitimate interest.

The relevant decision is quoted at pp. 1208-1210 post.
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(2) That the residue of the executive powers on all matters
other than those for which express provision is made under
the Constitution, are vested in the Council of Ministers (see
Acrticle 54 of the Constitution); that once the Minister of Interior
chose to submit the matter to the Council of Ministers and this
hierarchically superior organ in the exercise of its powers under
Article 54 of the Constitution decided for the filling of the post
and communicated i's decision to the respondent Commission
authorising it to proceed with the filling of the post, the Minister
had no longer any competence on his own to act as he did (see
529 of the Interpretation Law, Cap. 1 as to the power Lo amend,
tescind, vary or revoke ihe exercise of any power vested in an
authorily under the Law and the Constitution); that the oaly
appropriate Authority, in the circumstances of the present
case, to rescind ity decision for the filling of the post and with-
draw the 1equest for such fillmg from the Cammission was the
Authority which took the decision for the filling of the post
and such Authority was the Council of Ministers and not the
Minister of the Interior and once the Council of Ministers has
been seized of the matter, the Minister could not, on his own,
countermand the course set out by the Council of Ministers;
and that, therefore, this Court is in agreement with the trial
Judge that the appropriate authority in this case was the Council
of Ministers and not the Minister of the Interior; that in view
of this conclusion the act so taken by the Minister of the Interior,
to interfere in the way he did, for the purpose of preventing
the implementation of the decision of the first respondent was
an act contrary to law (Including the Constitution) and was in
excess and abuse of poweis.

(3) On the questions whether an existing legitimate interest
of the appellant has been adversely and directly affected, in the
sense of Article 146.2 and whether the matters complained of
are proper subjects of recourse under Article 146:

That the unlawful interference by the Minister of the Interior
which prevented the appellant from being appointed to a post
fo1 which he had been selected by the competent organ, the
Public Service Commission, and as a result of which the Com-
mission did not, in the circumstances, ptroceed to the formalities
necessary for the implementation of his appointment as alieady
decided by it is an act which has adversely and directly affected,
in the sense of Article 146.2, an existing legitimate interest
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3 C.LR. Zachariades v, Republic

of the appellant; that, furthermore, the unauthorised act of
the Minister of the Interior an incompetent organ in the present
case, for the the purpose of frustrating the implementation of
the decision taken by the Commission in the exercise of its
exclusive competence is by its nature so closely linked with
such competence and individual administrative decision taken
by the Commission under it, that it is itself subject to recourse

_under Article 146, in the same way as the relevant decision of

the Commission would have been subject to such recourse;
and, that, therefore the finding of the trial Court that the appel-
lant had not acquired a legitimate interest and is not entitled
to a redress is wrong and is hereby set aside (Georghiou v. The
Electricity Authority of Cyprus and Another (1965) 3 C.L.R.
177 followed).

(4) On thz question whether the decision of the respondent
Commission taken on th? 2nd February 1980 whereby it revoked
its previous decision of the 30th January 1980 by which it had
decided to promote the appellant to the post of Director-General
of the Ministry of Interior as from the 15th Fébruary, 1980,
was @ proper onz in the circumstdances of the present case:

Bearing in mind the facts of the case and in particular the
record of the minutes of the meeting of the first respondent of
the 2nd February, 1980 there is no room for doubt that the
first respondent in taking such decision acted under a miscon-
ception of fact that the appropriate authority was the Minister
of the Interior; that both in the record of the said meeting and
in the letter sent by the first respondent in answer to a letter
of counsel for the appellant it is admitted by the first respondent
that it had ‘o annul its previous decision on the ground that

' (a) the appropriate anthority withdrew the request for the filling

of the post and (b) that the appropriate authority, at the request
of which it acted, was the Minister of the Interior; that having
found that the Minister of the Interior was not, in the circum-
stances, the appropriaie authority and that his interference with:
the implementation by the first respondent of iis decision was un-
lawful the decision of the first respondent of the 2nd February,
1980 annullmg its previous decision for the appointmeat of
the applicant, is also tainted with illegality and it has, therefore,
to be annulled.

Appeal allawed.
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Appeal.

Appeal against the judgment of a Judge of the Supreme Court
of Cyprus (Dcmetriades, J.) given on the 9th April, 1981 (Revi-
sional Jurisdiction Case No. 58/80)* whereby his recourse
against the decision of the respondents not to give formal effect
to the decision to appoint applicant to the post of Director-
General of the Ministry of Interior was dismissed.

G. Cacoyiannis, for the appellant.

N. Charalambous, Senior Counsel of the Republic, for the
respondents.

Cur. adv. vult.

L. Loizou J.: The judgment of the Court will be delivered
by Mr. Justice Savvides.

Savvipes J.: This is an appeal against the dismissal by a
Judge of this Court, sitting in the first instance, of a recourse
by the appellant challenging the decision of the respondents and

* Reported in (198}) 3 C.L.R, 124,
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3 CLR. Zsachariades v. Republic Savvides J

in particular the decision of the first respondent not to give
formal effect to its decision to appoint him to the post of Director
—-General of the Ministry of Interior,

By the said recourse appeilant was seeking the following relief:

1.

Declaration of the Court that the omission of Respondent
No. | to proceed with the filling of the vacant post of
Director-General of the Ministry of Interior after it
sclected the applicant for appointment to the post was
null and void, as such omission was contrary to the provi-
sions <f the Constitution and/or the Law and/or because
it was made in excess or abuse of powers; and/or

Declaration of the Court that the omission of Respondent
No. | to appoint the Applicant to the post of Director-
General of the Ministry of Interior, having selecied him
for such appointment, was null and void being contrary
1o the provisions of the Constitution and/or the Law
and/or because it was made in excess or abuse of powers;
and/for

Declaration of the Court that the decision of Respondent
No. 1 not to proceed with the filling of the post of
Director-General of the Ministry of Interior on the
excuse of instruction received on 31.1.1980, from Res-
pondent No. 2, not to proceed with the filling of that
post, because apparently ihere existed, under consider-
ation, plans for the re-organization of the Ministry
of Interior, is null and void and of no legal effect what-
soever, being contrary to the provisions of the Consti-
tution and/or the Law andfor because it was made in
excess or abuse of powers; and/or

Declaration of the Court that the act or decision of Res-
pondent No. I to accept and/or follow instructicns and
interventions from incompetent persons or authorities,
apd/or not the “proper authority” as specified in the
Law, which led to the non filling of the post of Director—
Genera! of the Ministry of Interior by it, is null and void
and of no legal effect whatsoever, being contrary to
the provisions of the Constitution and/or the Law and/or
because it was made in excess or abuse of powers; and/or
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5.

Declaration of the Court that the decision of Respondent
No. 1 not to appoint “for the time being” the Applicant
to the vacant post of Director—General of the Ministry
of Interior, communicated to the Applicant by its letter
dated the 25th February, 1980, is null and void and of
no legal effect whatsoever, being contrary to the provi-
sions of the Constitution and/or the Law and/or in that
it was taken in excess or abuse of powers; and/or

Declaration of the Court that the intervention of Res-
pondent 2 to the duties and competences of Respondent
No. 1, and/or the “instruction” given by him to Res-
pondent No. 1 not to proceed “for the time being” to
the filling of the post of Director—General of the Ministry
of Imterior, because apparently there existed, under
consideration, plans for the re—organization of the Mini-
stry of Interior, was a decision and/or an act null and
void and of no legal effect whatsoever, being contrary
to the provisions of the Constitution and/or the Law
and/or outside the powers and competences of Res-
pondent No. 2 and/or because it was made in excess
or abuse of powers and therefore such intervention
and/or instruction ought to have been ignored by Res-
pondent No. 1; and/or

Declaration of the Court that the instruction given by
Respondent No. 2 10 Respondent No. 1 not to proceed
with the filling of the post of Director—-General of the
Ministry of Interior (communicated to Respondent
No. I by his letter dated 31.1.1980), was a decision and/or
an act null and void and of no legal effect whatsoever,
being comtrary to the provisions of the Constitution
and/or the Law and/or in that it was made in excess
or abuse of powers; and/or

Declaration of the Court that any act, decision or omis-
sion of Respondent No. 3, which in any way confirms
and/or adopts and/or tolerates the “instruction™ and/or
intervention of Respondent No. 2 to Respondent No.
1 as described in sub-paragrapbs (1) to (7) above, was
null and void and of no legal effect whatsoever, being
contrary to the provisions of the Constitution and/or
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3 C.L.R. Zachariades v. Republic Savvides J.

the Law and/or in that it was made in excess or abuse
of powers.

The facts of the case as emanaﬁng from the judgmant of
the learned trial Judge and the material before us, are as follows:

The appellant had been serving in the Public Service since
January, 1940. He is the holder of the degree of B.Sc. (Econo-
mics) of the University of London, which he obtained in 1957
whilst serving in the Civil Service. He is, also, a Fellow of the
Royal Statistical Society. At the material time he was holding
the post of a District Officer and he was posted at Paphos.
From what has transpired in the course of the hearing the appel-
lant retired from the Public Service some time in or about
September, 1981.

On the 20th October, 1978, the Minister of In{erior made a
submission to the Council of Ministers for the extension, in the
public interest, of the services of Mr. Anastassiou, the holder
of the post of Director—General of the Ministry of Interior
till 24.3.1979 and for its approval of the filling of the post.

As it appears from the contents of such submission (which is
attached as Annex 1 of the record) the matter of the filling of
the post of the Director-General came up before the Council
of Ministers once again in September, 1977, and by Decision
No. 16225 of the 27th September, 1977 it decided to extend
the services of Mr. Anastassiou, in the public interest till 31st
December, 1978,

The submission of the Minister of Interior copy of which is
appended to the opposition as Annex 1, was considered by the
Council of Ministers on the 26th October, 1978, which, by its
decision No. 17354 of the same date decided —

(a) to extend the services of the Director-General of the
Ministry of Interior, who was then due for retirement,
until the 24th March, 1979, and

(b) to authorise the Minister of Interior to proceed, in
concert (Ev owveworica) with the first respondent,
to take the soonest possible all necessary steps for
the filling of the post of Director-General of the
Ministry of Interior.
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The said decision was communicated by the Secretary of the
Council of Ministers to the Chairman of the Public Service
Commission by letter dated 4.11.1978 which reads as follows:

“Chairman
Public Service Commission,

The above decision, together with submission No.
855/78 is forwarded to you for joint action with the Director
—General of the Ministry of Interior to whom copy of
the said decision has been forwarded with reference to sub-
—paragraph (b) of same.

K. Kleanthous
Secretaty,

Council of Ministers”.
}

On the 8th November, 1978, a letier signed on behalf of the
Director-General of the Ministry of Interior was sent to the
Chairman of the Public Service Commission, the contents of
which read as follows:

* *Everddny dmex dvagepbis els Thv ‘Amdgaoiv Tol ‘Yroup-
yikoU ZupPouvAlov Um &p. 17.354 THs 26ms 'OxvwPplov,
1978, fimig &xowonromdn el Upds, &l ToU Béuarros Tiis TAnpo-
ocews TS Ofoews ToG levikoD AwvBuvtol ToU ‘Ymoupyelou
EcwTepikGv, kal v& wAnpogopficw Unds s drohoubus:—

2. O xk. ’A. "AvaoTagiou, Tevikds AwevBuvtis ToU “Youp-
yelou ‘EcwTepikidv, 64 tfoxoAouBrion v ékTeAf] Td wkobh-
xovra TS Ofoews Tou ubxpr Tiis 3lns Aexepppiou, 1978.
*Amd Tiis 1ns ‘lavovapiou, 1979, olrros 6& SiareAf] ém’ &Sela
uéxpr Ths 24ns Maptiou, 1979, &t &gutmpeTel.

3. Aappavopiveov O Syiv Tév ToAAaAGY elBuvdiv TS
Btozws Tou MevikoU AwevBuvtou Tou “YTroupyeiov "EowTepikév
kerfoxs kal Sidx v ducy kai drpdoxrotrov Aeitoupyiqy Téw
UTrnpeciéiv Tou “Yroupyelov ToUTou, TO fipiTepov ‘Yroupyelov
Becopel dvayxaiov Smus 1) Gfois ToU Tevikou AwevBuvrol
wAnpwdij &md Tiis lng ‘lovovaplou, 1979, Huspounvias kof’
fiv dpxiiar # TreploBos &belas Tou k. "AvaoToolou.

4. Tlopoxohelobe 86ev Strws TpoPfiTe els Tds OyETIKAS
SievbeTfioris Bid v Eyxenpov Snpoafevow Tiis Béoews olrex
doTe v& kaTaoTii Suvarh f TARpwoils s &mrd s 1.1.1979.
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5. *H mAdpwots Bloews kaTd v Bidpkeicw Tiis mep1dSou
dmovoias ToU kardyov alrrfis ¢’ &bela pd T doutnpeTH-
oEs Tou TrpoPAfmeTan Umrd Tob &ppov 21 Tou Trepl ‘Epunveias
Népou, Kep. 1.

5 (*Ym.) Xp. Mappidngs
i1t Mevikdv ArguBuviyy
‘Youpyelou "EqwTepikév’.

(1 am directed to refer to the decision of the Council of
Ministers No. 17.354 of the 26th October, 1978, which

10 was communicated to you, on the subject of the filling of
the post of Director-General of the Ministry of Interior
and to inform you as follows:-

2. Mr. A. Anastassiou, Director-General of the Ministry
of Interior will continue to perform the duties of his post

15 until the 31st December, 1978. As from Ist January,
1979, he will be on leave until the 24th March, 1979 when
he will retire.

3. Taking into consideration the multiple responsibi-

lities of the post of Director~General as well as the smooth

20 and unhindered functioning of the services of this Ministry,
our Ministry considers it is mnecessary that the post of
Director—General be filled as from Ist January, 1979 on

which date the period of leave of Mr. Anastassiou begins.

4. You are therefore requested to proceed with the
25 necessary arrangements for the publication of the post in
time so that the filling of the post will be possible as from

1.1.1979,

5. The filling of a post during the period of absence
of its holder on leave prior to retirement is provided for
20 by section 21 of the Interpretation Law, Cap. 1.

(Sgd) Chr. Mammides
for Director-General,
Ministry of Interior™).

At its meeting of the 11th November, 1978, the first respondent

25 considered the filling of the vacancy in the post of Director-Gene-
ral of the Ministry of Interior—hereinafter to be mentioned as

the “said post”—and decided that as the “said post” was a
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first entry and promotion post, to advertise the vacancy and
to allow two weeks for the submission of applications (this
decision of the first respondent is appended to the opposition
as Annex 3), bui on ihe 19th December, 1978, the Minister of
Interior h'mself wrote to the Chairman of ihe first respondent
a lefter (this is annex 4 to the opposition) by which he informed
him that certain difficulties connected with the scheme of service
of the “said post™ had arisen; that the Council of Ministers was
studying the possibility of amending them, and that as the
decision on this matter could take some time he requested him
to postpone the publication of the post until a final decision
was taken. Complying with this request of the Minister, the
first respondent took no further action on the matter.

On the 12th March, 1979, another letter, signed on behalf
of the Direcior-General of the Ministry of Interior (see Annex
5 to the opposition), was sent to the Chairman of the first
respondent informing him that there was going to be no change
in the scheme of service of the post of the Director-General
of the Ministry of Interior and requesting him to proceed
forthwith with its publication, if possible, in the issue of the
Gazette of the foliowing Friday, the 16th March, 1979. In
compliance with this request, the post was advertised in Gazette
No. 1508 of the 16th March, 1979.—

As a result of the publication of the ‘‘said post”, a number of
persons, one of whom was the applicant, submitted applications
and on the 12th April, 1979, the first respondent decided to
invite 19 of them, including the applicant, for interview (see
Annex 6 to the opposition). As it appears from Annex 7 to
the opposition, which are the minutes of the meeting of the
first respondent held on the 8th May, 1979, all 19 persons were
interviewed on that day.

The sequence of events after such interviews were completed,
as recorded in the minutes of the meeting, was as follows:

“The Commission considered the merit qualifications and
experience of the candidates interviewed as well as their
performance during the interview (personality, alertmess
of mind, general intelligence and the correctmess of an-
swers to questions put to them, etc.).

The Personal Files and the Annual Confidential Reports
of all the candidates were also taken into consideration.
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The Commission then discussed the abilities and suit-
ability of all the candidates for appointment or promotion
to the post of Director—-General, Ministry of Interior.

The Chairmzn informed the Members of the Commission
that the President of the Republic expressed the wish to
be consulted before a final decision was taken regarding
the filling of the vacancy in the above post.

Having regard to the Chairman’s statement referred to
above, the Commission decided to adjourn its final decision
for another meeting and until the President of the Republic
has been consulted’.

Pausing here for a moment, we do not wish to overlook
the contents of the last two paragraphs of the above decision
and the lamentable way that the then Chairman and member of
the first respondent Commission acted in postponing the taking
of a decision on the matter for the reasons stated therein. The
information conveyed by the Chairman of the first respondent
to the other members of the Commission that the President
of the Republic expressed the wish to be consulied before a
final decision was taken as to the person to be appointed and
the decision that followed to adjourn its final decision for another
meeting “and until the President of the Republic has been con-
sulted”, is most unacceptable, unfortunate and undermining
the impartiality and independence from political influence of
the Public Service- Commission as contemplated by the Con-
stitution. The said statement of the then Chairman of the
first respondent and the action that followed tends to show
that the executive had a keen interest in the selection of the
person to be appointed who had to be approved by the executive.
By the above action the Public Service Commission, a body
which had to be independent and impartial and bound to exer-
cise its own unhindered discretion in the selection of the best

. candidate, relinguished its task to the executive and submitted

its own authority and independent discretion to the wish and
approval of the Executive. As to the inportance of the function
of the Public Service Commission and its independence from
Governmental or any other influence, we wish to adopt what
was said by this Court in Kazamias v. Republic (1982) 3 C,.L.R.
239 where at p. 301, it is stated:—
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“The object of the introduction in our Constitution of
Article 125.1, as already explained, was to entrust the
safeguarding of the efficiency and proper functioning of
the public service of the Republic, expressly including
the exercise of disciplinary control over public officers,
to the Public Service Commission, an independent and
impartial organ - outside the governmenta! machinery,
and, at the same time, safeguarding the proiection of the
legitimate interesis of public officers™.

This was reiterated and followed in a number of cases (see,
inter alia, the recent decision of the Full Bench in President
of the Republic v. Louca and Another (Rev. Jur. Appeals 323,
324, 325, 326, (1984) 3 C.L.R. 24].

As a result of the soid decision the process of selection and
appointmeni of the Director-General was postponed. How-
ever, before respondent 1 took any final decision on the marier,
its term of office expired and a new chairman and new members
were appointed.

At its meeting of the 12th November, 1979 (see Annex 8
to the opposition), the newly appointed Chairman and members
of the Public Service Commission decided, and very rightly
so, that it had to comsider the filling of the “said post™ afresh
and that it had fo invite all persons interviewed by the previous
Public Service Commission, for a new interview. The candi-
dates were interviewed on the 1lth, 22nd and 23rd January,
1980 and on the 30th January, 1980, the first respondent, as it
appears from the minutes of its mesting (Annex 13 to the opposi-
tion), after deliberations and discussions on each candidate,
found that the applicant was in every respect superior to all
other candidates and decided to promote him to the “said post™.

The relevant extract from the minutes of the meeting of the
first respondent of the 30th January, 1980, reads as follows:

** ’Ev xoroxAeiB, # 'EmTpowrd) Anpooias ‘Ywnpeoios, &poU
EhTooe xai ouvikpive T &Elay, Td wpoodvra, TV mElpav
rod v oToSiobpopiay Tév Uoymelov xafds xal v &p-
yaoTnTa Tév Gwoymepiev Snuooicv  UmadAfAwy, Pot
Tév alThoewv (petd Ty BixaioAoynTikéy), T@dv TTpogwmikéy
QoA kel Tév *Epymoreutikév ‘ExBéoecov mepl Tév Umo-
ynelwy Snuoclwv radifhwv, xol dpol BaBe dooiras
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U’ Sy Thy dmddoow Shwv Téw Umoynelwv koTd T
xwplords owevteUbels Tow  petd Tfis “EmTporrfis, Expwe
o1 & k. ©oiffos ZAXAPIAAHZ Umeprepel &v 18 owddw
T&V UTrorolww droyneloy, elpe TouTow 6 Tdv TAdov Kar&A-
Afdov xai &meQaoioe va Tpocrydryn aUTov els ThHy Béav Tou
Mevikou MievbuvtoU Tou “Ymoupyelov "Ecwrepixddy &md Tiis
15.2.1980™.

(“In concluding, the Public Scrvicc Commission, after
having examined and compared the merit, the qualifications,
the experience and the carcer of the candidates as well
as the seniority of the candidates who are public officers,
on the basis of the applications (with the justifications),
the personal files and the confidential reports on the candi-
dates who are public officers, and after taking also into
consideration the performance of all candidates during
their separate intervicws with the Commission, found
that Mr. Phivos Zachariades is superior as a whole of
the rest of the candidates, and found him as the most suitable
and decided to promote him to the post of Director—General
of the Minisiry of Interior as from 15.2.1980").

On the 31st January, 1980, the day following that on which
the decision of respondent (1) was taken regarding the selcction
of the applicant as the most suitable candidate for appointment
to the post of Director-Genern), the following letter was sent
by respondent (2) to the Chairman of respondent (l):-

“Dear Mr. Chahiman,

1 refer to the previous correspondence by which the
filling of the post of Director-General of the Ministry ol
Interior was requested.

Due to the fact that plans for the restructuring of the
Ministry are under consideration, the above request is
withdrawn and you are requested not to proceed with the
filling of the post for the time being. [ shali communicate
with you when the time is considered ripe in the light of
new circumstances.

(Sed) Chr. Veniamin
Minister of Interior”.
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Such letter was sent early in the morning of the 31st January,
1980, obviously by hand, as later on the same morning respon-
dent (1) asked the opinion of the Attorney-General of the Re-
public on the matter which was given by the later in 2 memo-
randum sent to respondent (1) on the same morning. (Such
opinion is attached as Annex 16, to the opposition).

In view of the said letter of the second respondent and the
opinion of the Attorney-General, the first respondent met
on the 2nd February 1980 and decided to revoke its previous
decision which had not, as yet been communicated to the appel-
lant. Such decision reads as follows:

“1. ’Ewavebitaois Tol Séparos THs MANpooEws Tiis keviis
Btogecos Tou Tev. AwvBuvtou Tou ‘Yw. ’EccwTepikédv.

"Avagopa gis 1o Sua 1 TGOV TpakTik&Y TS ouvebpidoews
Tiis "EmTpotriis fiuep. 11.11.1978 &l td 8épcr 3 vév mrponerikédv
Tiis ouveBpidoews THs 'Em. fipep. 12.4.1979 els 1o Séua 1
TV TpakTkGY THs ouvebpidoews Tiis 'Ew. fuep. 8.5.1979
TV mpakTikGy Tiis ouvebpidoews Tis 'Emr. fuep. 12.11.1979
gig 1o Bfpx 1 TSV mpoxTKGY TS ouvebptdoews TR ‘ETT.
fiep. 31.12.1979 eis 16 Otpa 2 Tév mwpokTikGv THs ouvedpia-
cew Tis ‘Emitporiis fuep. 11.1.1980 elg & 8fpo 1 Téwv
TpoxTIKGY T ouvebpidoews Tiis 'Em. fuep. 22.1.1980 els
T Gépa 1 TG mpoakTikéy THs guveBpidoes Tiis 'ETr. fuep.
23.1.1980 xai el 7d fpa 1 TGV TpoxTIdY TS ouvebpidoros
Tfs 'Em. Auep. 31.1.1980.

‘H "Emirporty kard v ouvebpioaw Tiis 30.1.1980 &mepi-
cwgey Stk mpoaydyn Tov k. ©olfov Zoyapidbny els THv
8o levikou Awubuwrou Tou “Ywoupyelou ’Eocotepikév
&mwd s 15.2.1980,

TpoToU kowotromnd 1y &v Adyw dmédpaas els Tov k. Zayo-
plé8nv & ‘Y. "Ecwrepikdv, 6 dpuobia dpxn, 51" fmoToAfis
Tou Tpds Tov TlpbeBpov Tijs 'Em. Huep. 31.1.1980 &mécupe
™y TpodTacw Sik THv TAfpwow Tis Boews Tou levikol
MevBurtoU ToU ‘YT, ‘EcwTepikd®y kal mapekdAecey drras Emi
ToU Tapdvros pfy wAnpwdi fy Oéots, dmadn cuploxovran Ud
ueAétny oxibia ik viev BidpBpowow Tou ‘Yw. Tou.

‘0O levikds Eloayyehéas Tiis AnuoxpaTtics &mavrdv s
Te0tv elg airdv dpdTnua Umd Tou Mpotbpov Tfis *Emr. wola

1208

h

20

25

30

35



10

15

20

25

30

35

3 CLR. Zachariades v. Republic Savvides J.

N vouk? Béoig elg mepimrwooty ka®' fy dmopacifetan Umd
Tfis 'EmTpomiis & Siopiopds | A Tpoaywydy opiopévou
wpoocwTtoy els kevliy Biow TrpoTol Guws xoworroindi els
oUTé | TolTn Amégadis &mocUpeToan Umd Tiis dpuodiag
dpxfis i wpdTaocis Bk Ty TANpwow Tis kevijs Biorcr ouve-
PovAeuce Bi1d onuercpaTos Tou U’ dp. 34 [/61/4 kai fuep.
31.1.1980 &1 &) 'Emitpor) dwokaAel fijfkai porancdver THv
Angleioav dmogaoiv T,

Ek 16 &v Adyw onusiwpa Tov & Mev. Eloayyehios dvagepe
6T fy "Em. AY. oupgowva 1€ T6 GpBpo 37 Tou Tept Anuo-
olas “Ymnpeolog Nopou Biv éxer Eovoia v& TpoPel oTiyv
TAMpwen TS xevfis odrfis Bfons tpdoov 1 dpuobia dpxh
ToOpa OnTel vé p) TAnpwlei 1§ Bfon” kol mepaiTipwr 6T
' dpooo Biv xowomoififinke & Siopigpds oTdv EvBiaepbuEvo
oUupwva ¢ ™y Sidtafn ToU &ppou 37 alrds Siv umopei
v& Tapaydye OomoiobfioTe volukd &motéAecue’ kol 'R
‘EmTpotd Anpooios “Yrmpsolos xerd owimea 88v propei
va otnpixel oty &wdpaon ut Td Sioproud bpiaptvou Trpo-
oWToV y1d TANpwon Tis keviis Séons Trou Biv dvakovebnke
o’ aUTd oluguva Lt TS &pbpo 37 ToU mepi Anuocios ‘Y.
Népou®.

Ev Sye Tiis EmioTodfis Tou 'YmoupyoU ‘Egwrepikév kai
otnpiboutyn i THS yvouaTslossx Tou [evikou Elooyyeréws
s AnpoxpoTios ) 'Ew. dmepdoioey Smos dvoxaiion THY
dmdpacly s Tfis 30.1.1980 § dmola ToloutoTpdTws kal
paraiouTal’,

(“l. Re-examination of the subject of the filling of the
post of Director—General of the Ministry of Interior.

Reference to item 1 of the minutes of the meeting of the
Commission dated 11.11.1978, to item 3 of the minutes
of the meeting of the Commission dated 12.4.1979, to
item 1 of the minutes of the meeting of the Commission
dated 8.5.1979, the minutes of the meeting of the Commis-
sion dated 12.11.1979, to item 1 of the minutes of the
meeting of the Commission dated 31.12.1979, to item 2
of the minutes of the meeting of the Commission dated
11.1.1980, to item 1 of the minutes of the Commission
deted 22.1.1980, to item 1 of the minutes of the meeting
of the Commission dated 23.1.1980 and to item 1 of the
minutes of the Commission dated 30.1.1980.
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The Commission at the mecting of 30.1.80 decided to
promote Mr. Phivos Zachariades to the post of Director-
General of the Ministry of Interior as from 15.2,1980.

Before the said decision had been communicated to
Mr. Zachariades the Minister of Interior, as the appropriate
authority, by his letter to the Chairman of the Commission
dated 31.1.1980 has withdrawn his proposal for the filling
of the post of Director~General of the Ministry of Interior
and requesied that, for the time being, the post should not
be filled because plans for the new restructuring of his
Ministry are under consideration.

The Attorney-General in answering a2 question put to
him by the Chairman of the Commission as to which is
the legal position in the case in which the appointment or
the promotion of a certain person to a vacant post is
decided by he Commission but before the communication
1o him of such decision the submission for the filling of
the vacant post is withdrawn by the appropriate authority
has advised by his note No. 34/61/4 dated 31.1.1980 that the
Commission revokes and/or frustrates the decision taken.

In his said note the Attorney—General states that “The
Public Service Commission in accordance with section
37 of the Public Service Law has no power to proceed with
the filling of this vacant post since the appropriate author-
ity now asks that the post should not be filled’ and further
that ‘since the appointment has not been communicated
to the interested party in accordance with the proviso
to section 37 it cannot produce any lega! result’ and the
Public Service Commission therefore cannot rely on the
decision for the appointment of a certain person for filling
the vacant post which has not been communicated to him
in accordance with section 37 of the Public Service Law.

In view of the letter of the Minister of Interior and basing
itself on the legal advice of the Attorney-General of the
Republic the commission decided to revoke its decision
of 30.1.1980 which is thus also frustrated”).
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On the 25th February, 1980, all candidates interviewed for
the “said post” were, by letter (Annex 17 to the opposition),
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informed by the first respondent that the post was not to be
filled as a result of a request by the appropriate authority which
was studying schemes for the re-organization of the Ministry.

On the 6th March, 1980, counsel for the applicant wrote
the following letter to the Chairman of the first respondent:

“Kupion,

‘O mwehdTns uas k. Qoifos B. Zaxapiabns ("Ewapyos
TTagpov) & dmolos ixm UmoPddal altnen yw& T 8fon Tou
Mevikou AevBuwvti] oo “Ymoupyeio 'EowTepikdv, pds ébwoe
vTOAf v &movrrioovue oy EmoTOAY, oos  fjuepounvics
25 Oppouaplov, 1980.

Ma v& pmopéoouvpe vd ouvpPoulelicovps Tov TreEAdTn pos
yi&x T& SwPrpoata mou SikauoUtal v APe, Ba ods Tapa-
wohéoovpe v uds Sdoere Tig dwdroufies EmefnynuoTmikis
TAnpogoples: -

(1) TiéTe xal mwéxs 1) *Appobia "Apyf’ obs Exe TANPO@OpTiCEL
11 pedeTd oyeBio yid via Bi&kpBpwon Tou “Yroupyeiov
"EowTepixédv.

(2) Tola slven oThy mpoxsévn mepimrwon f “Apuobla
"Apxn’.

(3) Kord woéoo Té oyiSia mrou usAeTouvron TrpoPAémouv

kaTapynon Tis Otons ToU [evikou AlevBuvTi ToU
“Ymoupyelou "EgwTepixéiv.

(4) Kurd wdoo Exere Eyxupn kai fericdy wAnpogopia
5t 16 “Ymoupyko ZTupPollio odv T dpudhio odpa
wpdryuom  peAeTd  dvabidplpwon Tou  “Yrroupyeiov
"Egwrepikév.

‘Omws 8 dmAiauPévecte, ol mAnpogopies mou {nTouue
fa pds Ponbiioeuy va oupPouvAsiooups TOV TEAGTN oS KOTA
Tdoo B& Tpémel vd koraywpnlel Tpooguyd oTd "AvdTaTo
Awaothplo oUupeove pt Td "Apfpo 146 Tou Zuvrdryportos
yi& Ty mapdheyn Tijs ‘EmTpormfis cos vk wpoPel oTd
oyeTikd Biopiopd tpdoo pdAloTa, Smws Exel mepiAfer of
yvoon Mos, ueTd Tls ouvevtelfels Tns uE Tous Siapopous
Umoymglows 1) "Emitpomd) sas Trijpe Ty dmépacn va Sioploa
OV TEAdT pog oy Mo méwe Blom.
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Béfma, Siv xpadleron v odis UmevBuplooups Tis mpovoiss
ToU &pBpou 29 Tou ZuvTdypamos OXETIKG i TE YPOVIKG
Spia oo ord Omola O& wpémel vk uds &mavThioeTe.

Atecrehoups peTd Tipfis
TT.A. KAAOTIANNHE & ZIA”.
(**Sirs,
Our client Mr. Phivos Zachariades (District Officer
Paphos) who has applied for the post of Director-General

of the Ministry of Interior, has directed us to reply to your
letter dated 25th February, 1980.

In order to be able to advise our client as to the steps he
is entitled to take, you are requested to give us the
following explanatory information:~

(1) When and how has the ‘appropriate authority’
informed you that it is considering a scheme for
the new restructuring of the Ministry of Interior.

(2) Which is in the present case the ‘appropriate author- .

>

iy,
(3) Whether the schemes under consideration provide

for the abolition of the post of Director-General
of the Ministry of Interior.

(49) Whether you have valid and positive information
that the Council of Ministers as the appropriate
body is in fact considering the restructuring of the
Ministry of Interior,

As you understand the information we are asking will
help us advise our client as to whether he must file a recourse
in the Supreme Court in accordance with Article 146
of the Consiitution for the omission of your Commission
to proceed with the said appointment, especially in view,
as has come to ow knowledge, after its interviews with
the various candidates your Commission has decided to
appoint our client to the above post.

Of course, it is not necessary to remind you of the provi-
sions of Article 29 of the Constitution with regard to the
time limits within which you have to give us a reply.

Your sincerely
P. L. Cacoyiannis & Co.™).
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The reply of the first respondent to counsel’s letter, which
gave risc to these proceedings, is the following:-

" Eyw 66nyles va dvogepBiy omnv FmoToAn oos b &pilpd

[ 14/80, oyerik& pé THv.kevty Ofon levikoU AwevBuvtii Tou
“Yrroupyelou ’Ecwrepikddv, kad va ods Boow Tis dxdioudeg

TAnpogoples:

()

®

Zrig 31.1.1980 # dpuobia &pyn ut fmaToAs Tns {RTnoe
&mrd Thy ‘EmTpom Anuooios ‘Yrnpeoiog v pfjv mpo-
yooptioel & ToU TapdvTos oy TATipwon Tiis Géosws.
vieri Pploxovron Imd peAérn oxtbia ik via Sidpbpuon
Tou ‘YToupytiou.

‘ApuoBia dpyfy elven & “Ymoupyds Eocotepikéiv.

(y) Zvis tpathers otis mTapaypagous (3) kai (4) Tiis tm-

:n'plﬁ; cag 1 'E'rrw'rohﬁ Anpogics “Ymnpeolas efvon
duapuddia va dmowrmigel,

Mi Ek'riuncrn":

(“I am directed to refer to your letter I.14,80 regarding
the vacant post of Dircctor-General of the Ministry of
Interior and to give you the following information:

(@)

(®)
(©)

On 31.1.1980 the appropriate authority by a letter
asked from the Public Service Commission not to
proceed, for the time being, with the filling of the
post, because plans for the new restructuring of the
Ministry are under consideration.

Appropriate authority is the Minister of Interior.

To questions (3) and (4) of your letter the Public
Service Commission is incompetent to reply.

With respect”).

The learned trial Judge after reviewing the principles emana-
ting from the Greek Administrative Law and the decisions of
this Court, proceeded to examine whether, in the light of such
authorities, the appellant as a result of the decision of the first
respondent to promote him to the post of Director-General
of the Ministry of Interior had acquired a legitimate interest
entitling him to judicial redress and came to the following
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conclusion: (sec Zachariades v. The Republic (1981) 3 C.L.R.
124, at pp. 140, 141).

“The question as to when a promotion or appointment
is effected, i.e. when the lawful existence of an admini-
strative act conmmences, is dealt with in the case of Panayides
v. The Republic, (1972) 3 C.LR. 467 o .

o

1t is clear from the above quoted authority and sections
37(1) and (2) and 44(5) that unless a promotion is perfected
or completed by offer and acceptance, the first respondents
can freely revoke the ‘intended but never completed admi-
nistrative act’. This view was also held by the Full Bench
of this Court in the case of Panayides v. The Republic
(1973) 3 C.L.R. 378 at p. 383 and Geodelekian v. The
Republic (1970) 3 C.L.R. 64 at p. 68.

In the present case, the first respondents revoked iheir

decision before it was perfected and 1, therefore, find -

that the applicant has not acquired a legitimate interest
and is not entitled to judicial redress”.

As a result of such conclusion the present appeal was filed
and the following grounds have been set out in support of
same:

1. Once the learned trial Judge found that the decision to
fill the post of Director-General of the Ministry of Interior was
taken by respondent No. 3 and the request to respondent No. 1
to proceed with the filling of such post came from the respondent
No. 3, and that respondent No. 2 “was only authorised to see
that this decision was to be put into effect the soonest possible”,
the Court was wrong in concluding that “the first respondents
revoked their decision before it was perfected”” and that the
applicant-appellant ‘“‘has not acquired a legitimate interest
and he is not entitled to judicial redress”.

2. The learned trial Judge was wrong in failing to proceed
(notwithstanding his finding on the basis of which he dismissed
the recourse) to determine the following questions:

(1) Whether viewing the clear decision of respondent
No. 3 tofill the post of Director-General of the Ministry
of Interior which .was duly communicated to respondent
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No. I, respondent No. | did not have a duty to proceed
the soonest possible™ with the filling of such post and
whether or not its failure to do so did not amount to an
omission capable of being challenged by a recourse by a
person (like ihe appellant) who had 2 present legitimate
interest especially by reason of the fact that he had been
selected for such appointment by respondent No. 1.

(2) Whether or not respondent No. 2 was the “appropriate
authority” within the meaning given to this term in the
Public Service Law, 1967, with power 1o revoke the decision
already taken by the Council of Ministers, a hierarchically
higher administrative organ.

{3) If the respondent No. 2 was not the appropriate
awmhority in the said sense and with such power, whether
respondent No. 1 ought not to have ignored his letter
dated 3i.1.1980 and proceed to communicate to the appei-
lant his appointment as provided by Law 33/67.

(4) Whether respondent No. 2 in addressing to the res-
pondent No. 1 the letter dated 31.1.1980 wa~ not acting
in abuse and/or i excess of powers.

(5) Whether or not respondent’s No. | failure to com-
municate to the appellant his appointment to the post of
Director-General of the Ministry of Interior was not in
the circumstances an omission which the appellant could
have challenged by recourse.

(6) Whether the act of respondent No. 2 in writing the
letter dated 31.1.1980 addressed to respondent No. |
was not an act capable of being challenged by recourse
by the appellant.

The determination of the above issues was a necessary prere-

- quisite to the determination of the recourse as a whole, inclu-

ding the issue as to whether or not the appellan: had a present
legitimate interest in the sense of Article 146.2 of the Constitution.

3. This was a case in which, even if the recourse were lost
on the technical point on which it was decided by the learned
trial Judge, the costs should have been awarded in favour of
appellant let alone the appellant being ordered to pay the res-
pondents’ costs (if ¢claimed) as he in fact was in this case (Conto-
poulos v. The Republic, 1964 C.L.R. 347—the case relied
upon by the Court).
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. In arguing this appeal learned counsel for the appellant sub-
mitted that in the light of the authorities of this Court and the
practice held and adopted, this.appeal being an administrative
appeal is not only an appeal against the judgment in the ordinary
sense but it is a rehearing of the administrative recourse. The
subject—-matter still being the administrative decision or-omis-
sion that is challenged by the recourse, the hearing, before this
Court, of an appeal, is as a matter of fact 2 rehearing of the
whole recourse. Counsel went on arguing his case on two
legs: First, that it was directed against the failure of the Public
Service Commission to take the remaining steps that were
necessary to perfect the appellant’s promotion and appointment
and this was by the alternative remedies of declarations against
the omission not to complete the appointment and/or the deci-
sion to frustrate the appointment; and the second leg of the
recourse was aimed at the letter of the Minister of Interior,
dated 3ist January, 1980, which is the¢ administrativé act that

interrupted the normal course of events that would have ended .

up in the perfection of the appointment of the applicant.

Counsel argued his case on the following five submissions:

(1) In support of the first leg of his argumcnt he drew
the distinction that the procedure to make appointments in
Cyprus is different from that contemplated in the Greek
Administrative Law, as in Cyprus the decision to make
appointments vests in two bodies. The creation of a
post and the decision to fill same lies with the administra-
tion, which is the appropriate authority, whereas the actual
filling of the post is with the Public Service Commission.

(2) The appropriate authority in the present case in
taking, the decision to fill the post was the Council of
Ministers and not the Minister of Interior.

(3) The Public Service Commission had' no power to
interrupt and discontinue or frustrate the filling of a post
on the directions of the Minister of the Interior who was not
the appropriate authority in the present case once the
appropriate authority which took: the-decision and directed
the Public Service Commission: was the Council of Ministers.

(4) The decision not to fill the post was a decision taken
in circumstances that' renderod it subject to annulment
under thoe: principles of administrative law and also_such
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3 C.LR. Zachariades v. Republic Savvides J.

decision could be challenged by a recourse because it
is an act or decision in abuse or excess of powers.

(5) The decision of the Minister of Interior to postpone
the filling of the post is so closely connected with the actual
filling of the post and the selection of the appellant as a
candidate as to taint the decision of the Public Service
Commission with illegality, once it accepted to act on it
and renders the decision of the Public Service Commission
to frustrate the appointment of the appeliant null and void
and of no effect whatsoever. He made extensive reference
to the provisions in our legislation and to the decisions
of this Court and in particular to the decision in Tatianos
Geotghiou v. Electricity Authority of Cyprus (1965) 3 C.L.R.
177 the facts of which, counsel submitted, are similar to
the cones in the present case.

Counsel completed his argument by submitting that the appro-
priate authority in the present case to take the decision for the
filling of the post and communicate such decision to the Public
Service Commission for immediate action was the Council
of Ministers and that the intervemion of the Minister, afier
he came to know that the Public Service Commission had selected
the appellant for appointinent, was illegal and/or in abuse of
power. The Minister, counsel submitted, acted ultra vires
his powers to stop the completion of an act decided by the
Council of Ministers and such intervention on his part was
unauthorised and illegal and should have been ignored.

Counsel for the respondents, on the other hand, argued that
the filling of a post is a matter within the discretion of the admi-
nistration, i.e. the appropriate authority and the Public Service
Commission. He went on to support his contention that
the appropriate authority under the law in this case was the
Minister of Interior. Counsel further contended that the deci-
sion of the Public Service Commission for promotion of the
appellant did not acquire its formal validity and, therefore,
it has not produced any legal effect. Therefore, the decision
of the Minister to withdraw the proposal for the filling of the
post and the decision of the Public Service Commission not
to fill the post in consequence thereof, have not violated any
direct interest of the applicant, as correctly found by the learned
trial Judge. He finally submitted that the decision of the Mini-
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ite- to withdraw the proposal could not be challenged by ijtself
s 1t 'was part of 2 composite administrative act and after the
1in:t decision of the Public Service Commission not to fill the
po ot tie decision of the Minister lost its executory nature,

Jts to the function of this Court when dealing with a revisional
¢p)zal it has been held time and again that when a revisional
¢pp2zl is taken, the subject matter of such,appeal continues,
i1: 1bstance, to be an administrative decision which is challenged
1y the recourse and whether or not the applicant is entitled
1> the relief claimed. (See, Pikis v. The Republic (1968) 3
(.1 K. p. 303). In the recent case of Christou and others v.
Tt Republic (1982) 3 C.L.R. 634 at p. 639, Triantafyllides,
i*, 1 dealing with the function of the Full Bench of the Supreme
vt n revisional jurisdiction appeals, said:

n

—-— —in the light of the relevant provisions of section
11 of Law 33/64, a revisional jurisdiction appeal is to be

regarded as a continuation before the Full Bench of the,

Supreme Court of the proceedings in the recourse concerned
v hich took place, in the first instance, before a Judge of
« le Court; and what, in essence, continues to be in issue
at the stage of the revisional jurisdiction appeal is still
the validity of the subject-matter of the particular recourse
n which the appealed from judgment has been given”.

Th.:refore, irrespective of the fact that this recourse was
ditmwsed on the preliminary objection raised, this Court is
eniitlal! to examine all the issues before it and which the trial
Comn did not consider necessary to examine in view of its
find ny that the recourse was not maintainable due to the absence
of lugtimate interest.

Bet >rc embarking on the issues before us, we find it necessary
to review briefly the position in Cyprus concerning the creation
and filling of posts in the public service.

As early as 196] the then Supreme Constitutional Court in
the case of Papapetrou and The Republic (Case No. 26/61) 2
R.S.C.C. 61 at pp. 65, 66, explained the situation as follows:

“By the Constitution of the Republic of Cyprus express
provision is made regarding the public service of the Re-
public in Part VII of the Constitution which comprises
Articles 122 to 125. '
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Paragraph 1 of Article 125 provides that, save where
other express provision is made in the Constitution and
subject to the provisions of any law, ‘it shall be the duty
of the Public Service Commission to make the allocation
of public offices between the two Communities and to
appoint, confirm, emplace on the permanent or pensionable
establishment, promote, transfer, retire and exercise dis-
ciplinary control over, including dismissal or removal
from office of. public officers’.

In the opinion of the Court the Public Service Commis-
sion, which is established under Article 124, is vested under
the Constitution with only those powers which it has ex-
pressly been given under Article 125.

The residue of any executive power in respect of any
matters concerning the public service of a State, which by
its constitution has not been expressly given to an indepen-
dent body such as a Public Service Commission, re-
mains vested in the organ of the State which exercises
executive power and within whose province he public
service of the State normally otherwise comes and in the
case of the Republic of Cyprus such organ, under Article
54 of the Constitution and particularly paragraphs (a)
and (d) thereof, is the Council of Ministers.

It is clear from the wording of paragraph 1 of Article
125 that the Public Service Commission, in addition to being
entrusted with the task of the allocation of public offices
between the two Communities in accordance with Article
123, is only entrusted with powers, such as appointment,
confirmation, etc., relating to public officers, as holders
of public offices but not to the public offices in question
themselves.

As the executive power relating to the creation on new
posts in the public service of the Republic and to the making
and amending of schemes of service concerning existing or
new posts, is a power relating to public offices and not to
the public officers, as holders of such offices, it is not, thus,
included among the powers which are ontrusted to the
Public Service Commission by Article 125 and such power
remains vested in the Council of Ministers..
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This view regarding the effect of paragraph 1 of Article
125 is clearly consonant with the powers of the Council
of Ministers under Article 54 of the Constitution, parti-
cularly paragraphs (a) and (d) thereof”.

The Papapetrou case was cited with approval in the case of
Contopoullos and The Republic, 1964 C.L.R. 347, where at pp.
351, 352, Triantafyllides, J., as he then was, had this to say:

“In the opinion of the Court the duties of the Public Service
Commission under Article 125 are limited to matters
concerning the officers and not the offices involved. (Vide
Papapetrou and The Republic, 2 R.S.C.C. p. 61 at p. 66).
It is not for the Public Service Commission, therefore, to
decide when a vacancy is to be filled by way of promotion
as this matter lies within the competence of the Executive
Branch of the Government. It is only when such a vacancy
is to be filled that the Commission has exclusive competence
to decide on who is to be promoted or appointed to the
post in question’.

In 1967, the Public Service Law (Law 33/67) was enacted
providing for the functioning of the Public Service Commission,
its powers and the mode they were to be exercised inchuding,
inter alia, the appointment, promotion, emplacement, transfer,
secondment, retirement, etc. of public officers and also disci-
plinary proceedings over them (see s. 5 and ss. 73-85 of Law
33/67), powers emanating from Article 125.1 of the Consti-
tution.

It is clear from the above that when the filling of a vacancy
by way of promotion has been approved by the Executive
Branch of the Government within the competence of which such
matter lies and the Public Service Commission is informed accor-
dingly then exclusive competence to decide on who is to be
promoted or appointed to the post in question lies with the
Public Service Commission. As to when the competence of the
Public Service Commission begins s. 17 of the law provides
as follows:

“The Commission shall not proceed to fill any vacancy
in any public office or to retire, before the age of retirement,
or to take disciplinary action against any public officer
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except upon the receipt of a written proposal to that effect
from the appropriate authority concerned™.

As to when an appointment or promotion takes effect the
matter is governed by sections 37 and 44 of Law 33/67. Section
37 provides as follows:

“8.37-(1) A permanent appointment shall be effected by a
written offer made by the Commission to the person selected
for appointment and accepted by him in writing.

(2) The offer shall state the remuneration offered and the
other terms and conditions of service attached to the office
to which appointment is offered.

(3) When the person selected has signified his acceptance
of the offer made to him and the report of the Government
Medical Officer who has examined him is satisfactory, the
Commission shall inform the person selected in writing
that he has been appointed and specify the date from which
his appointment takes effect.

(4) A permanent appointment shali be published in the
official Gazette of the Republic as soon as possible after
it has taken effect.

(5) Save with the prior approval of the Council of Mini-
sters, no person shall be appointed to, or serve in, an office
in a Department where his spouse, child, brother or sister
is serving”.

Section 44 provides, inter alia, as follows:

“(y —
2y —
(3 —_
“@
(5) A promotion shall be effected by a written ofler

made by the Commission to the officer to be promoted and
accepted by him in writing. The offer shall specify, inter
alia, the date of promotion, the salary payable and the
incremental date, if any.

(©)
M —
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As to the requirement of publication in the official Gazette
of the Republic contemplated by sub-section (4) of section 37
and by sub-section (6) of section 44, the position in Cyprus,
unlike that in Greece, where for an adraimistrative decision to
take effect publication is necessary (see Kyriacopoulos on
Greek Administrative Law, 4th Edition, Vol. C. at p. 179),
has been considered in Panayides v. The Republic (1972) 3
C.L.R. 467, and we subscribe to the view expressed therein
by Mr. Justice A. Loizou ar p. 481 in this respect, as follows:

“The wording of section 44(6) which provides that promo-
tions shall be published in the official Gazette of the Re-
public, makes it abundantly clear when read in conjunction
with the preceding sub-section, and the interpretation given
thereof by Geodelekian’s case (supra) that the requirement
of publication is not a constituent element for jts validity
but only a declaratory act of the already existing decision.
It is a matter of interpretation how far the requirement
under a law for the publication of an adminisirative act
is a matter affecting its validity or not™.

Section 44(5) was interpreted by the Full Bench of this Court
in Geodelekian v. The Republic (1970) 3 C.L.R. 64, where Tria-
ntafyliides, J. as he then was, had this to say at page 68:

—r——though their promoiions to Assistant Collectors
had been decided upon by the Respondent, they had not
yet been ‘effected’, in the sense that they had not yet
been perfected or completed, in accordance with the provn‘
sions of section 44(5) of Law 33/67...coe o 27

In Papapetrou v. The Republic (Case No. 127/61) 2 R.S.C.C.
15 at p. 118, it was held that the Public Service Commission
/as not bound to appoint any particular candidate even though
e might have been found to possess the required qualifications
pecified in the relevant schemes of service, if the Public Service
‘ommission was of the opinion that such candidate was not
n the whole qualified for appoinument to the post in question;
.evertheless, no existing legitimate intercst of his was thereby
dversely and directly aflccted in the scmse of paragraph 2
f Article 146 of the Constitution. Such conclusion was
sached in view of the decision of the Public Service Commission
1at none of the existing candidates was qualified for appoint-
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ment, and, that, thercfore, applications for such post should
be invited again.

The position in Greece as to when an appointment is per-
fected is explained in Kyriacopoulos Greek Administrative
Law, 4th Edition, Vol. C at p. 178:

and

“Alopiguds xedelton 7 Tapd Tov dppodiou dpydvou Bihwos
Tiis PouAnoews Tou xpdrous Tpds olvayv el dpioptvou
wpoowTmou Bruooias UmaAinhikiis oyéoscs”.

(“Appointiment is the c<pression of the will of the state
by the appropriate organ for the contraciing with a certzin
person of public service relationship™}).

at p. 180:

[

Emi & téAel, dmws kaTaoTh yvwoTh el Tov BvBiage-
popsvov 1) PoUAnols Tou kpdrous kol TAnpwdfy & Etepos
6pos Tfis Bnuocias UmaAknikiis oyfoews, fiTol 1) &moBoyd
Tou SioplopoU Tapd Tou Tpds dv olrtos dmeuBiveTan, Béov,
peTd T Snuogievow, vd EmoakodouBon # xowomoinoig
Tou Sopwopou {(Gpd. 30 1 KAAY).

Awx Tiis kowotoinoews Tou BIopIoUOU  YVWGTOTOIEITAL
gls Tov BvBiagepduevov ) Poldnois ol kpdtous kal oltw
TAnpouTan & TpddTos Spos Tis Bnuoctas UaAAnMikiis axé-
osux, 'O beirtepog Opos, fiTol i dmwoBoxn ToU Siopiouou
Tapd ToU Trpds v EytveTo ) kowoTtroinos TolTow, TAnpouTan
B Tiis ouvavéoews Tou Biopiloptvou, TiTis Sfov vl ExBnAwbi
tvrds ToxTiis Trpofeopias’

(*“For the purpose of making the wiil of the state known
to the interested person and of fulfulling the other condi-
tion of the public service relationship ie. the acceptance
of the appointment by the person to whom it is addressed,
there must, after the publication, follow the communication
of the appointment.

By the communication of the appointment the interested
person is notified of the will of the state and thus the first
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condition of the public service relationship is fulfilled.
The second condition i.e. the acceptance of the appoint-
ment by the person to whom it is communicated is fulfilled
by the consent of the appointee which should be manifested
within a fixed time”).

Furthermore at p. 181:

** 'E¢’ Soov, xord T& wpoeprpiva, f Snpooic UraAAnAkn
oxtols TehsioUTan Bi& Tiig droBoyfis ToU SiopiopoU, ouipLveds
mpds T& mepl oupPamikiis Gewplas BiBooxdueva, Tpd Tiis
&moBoyfis, f &v T& ylyveoBo TedoUoa Snpooia Uredniix
oytois elvon Buvardv va paraidii wovopepdds Trapd Tiig Snuo-
olas SrowAoews B’ dvaxAifioews ToU Siopiopol. “H Towadirn
dvéAnoig oUbéoTe Slvortan v BewpnBiy s pocPéAiovoa
kexTnuiva Bixcuwpara, €9° Goov ) UmodhnAwd cUpBagig
Btv karnpTictn elotm. Mévov Bid Tig &moBoyiis Tou Bio-
prouol rehetoUTon By UmoAAnAin oyéos, S1o xai Siv StvaTal
wAéov v dwokAnBi olrrog™,

(“Since, according to the aforesaid, the public service
relationship comes to an end by the acceptance of the
appointment, according to lessons about conventional
theory, before acceptance, the public service relationship
to be created is possible to be cancelled by the admini-
stration by the revocation of the appointment. Such
revocation. can never be considered as offending vested
rights since the service contract has not been prepared
yet. Only with the acceptance of the appointment the
service relationship is finalised and thus it cannot be revoked
any more”™).

Also in Kyriacopoulos Greek Administrative Law, 4th Ed.

vol. B at pp. 396-397 it is stated:

* *H PePole Siarimoos Tfs Pouktiosws ToU BioknTikou
bpydvou &v Tf SownTedy mpdfer Sux il owvTdfews xal
Umoypagfis ToUTns, Sndol 6T f mpdfis eddbn. AN
# KBomis péhvn Biv oumemeipar Ta £ olriiy dvapevopeva
fwopa doredbopara. ‘H Swownmikh mpéfis, ds BfAwois
PouvAfioews, Si&k v dmoktion vounchvy bvépyacw, Blov va
Tavon dworeAouca internum kol EfcoTepixevii, fiTor vk
TepiiAOn elg TS mpdowmoy, els & dpopd: 'Emoptwws, # Siol-
xnmixhy wpais Béov v' dvaxowoUtm el TV tvBiapepousvov,
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- Kard tiva Tomov Sfov v yivn 1y dvorofveoois adrn, apraTa

8 aUtiis Tiis pUoews Tijs mpdfewxs, L9’ Soov v TH ouykexpi-
pivry TEpiTTaooEl & wvopos Oiv  dpiln  1Biaitepov  Thmov'.
(See alsc p. 398 of the same authoriuy).

(“The positive expression of the will of the administrative
organ in the administrative act by the drawing up and sign-
ing it shows that the act has been issued. But the issuing
only does mot entail the legal results expected from it.
For the administrative act, as an expression of will, to
acquire legal action, it must cease to form internum and
be expressed, i.e. to reach the person to whom it refers.
Therefore the administrative act must be communicated
to the interested person. Under what form should this
aotification be made, depends on the nature of the act,
since in this case the law does not fix a special form™).

In Stasinopoulos “The Law of Administrative Acts” 1951
Edition p. 366 it reads:

“Tipd Tiis BnuomieUoews fj Tiis KOWOTOIMOEWS KaT& T&S
Gueo Broxpioes, uf bmordons Tiis Beopebosws s Aoixnoews,
| dvérkAnois Tiis wpdfewos efvar EAevbipa. ARAG uf BnAc-
Befong THs PovAnoews, oUb: mepl dvenddficews BivaTtal va
yivn kot dxpiPoroyiay Adyos kai 87 xoTaypnoTikiis, kaTd
TIvd Exppacty, dvakAnioews, SAAG xuples mepl uaTaiwEws
Tis Tpdfews, ik TS uoTonmoews THs BnAdorws Tis v
i Tpdéer TEpeyopdms Poulficews, fTis &moreAel eloéry
internum Tiis Awoikfioews™. (See also Siassinopoulos ‘Lessons
on Administrative Law’, 1957 Edition at pp. 311, 320, 321).

(“Before the publication or the communication under the
above distinctions, the obligation of the Administration
not having been studied thoroughly, the revocation of the
act is free. But without the expression of the will not
even mention of the revocation, and especially abusive,
so to say, revocation may be made, but mainly for the
annulment of the act, by the frustration of the expression
of the will included in actual fact which still constitutes
internum of the Administration’).

Some of the opinions expressed above have been adopted
in Panayides v. The Republic (1972} 3 C.L.R. 467 where A.
Loizou, J. at p. 482, had this to say:
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“An administrative act as it has been stated, is a declaration
of the will of the administrative organ. Before it is declared
the will has to take shape towards the stage of the formu-
lation of the administrative will. The administrative
procedure for its production corresponds and results to
its issuing, i.e. to the drafting, the insertion of the date
and the signing by the appropriate organ. See Stassino-
poulos (supra) 359. Hence, ‘issuing’ is called the formu-
lation with certainty of the will which is intended to be
declared by the administrative act. Only when the wiil
is declared, i.e. when outward direction is given to it towards
one or more persons, with the purpose that by its will
their position will be affected, it is that this will has social
significance and the law is interested in it and its conse-
quences.

Until so declared, the administrative act constitutes
internum of the administration. After however of its
communication, it becomes binding on the administration
and it is then that the act, in our case the act of promotion,
came into existence. Being as such a favourable admini-
strative act, it cannot be freely revoked thereafter. Whereos
before that the administration can freely aimend or abandon,
the intended but never completed administrative act™.

In the Panayides case (supra) the learned trial Judge in dealing

with the question as to when the formal validity of an admi-
nistrative act begin: said at pp. 480, 481:

“It is important therefore in this respect to examine the
exact moment at which the formal validity of the admi-
nistrative act that is to say its lawful existence commences.
For that matter a distincrion should be drawn between
this and the substantial effect of the administrative, act, that
is 1o say their legal effect. The former commences
from the time at which the procedure under the law by
which they came into existence is completed. The latter
commences from a certain time which may either coincide
with the time of the commencement of their formal validity
or it may be a subsequent or prior point in time. In this
respect is will be useful to look to section 44 of the Public
Service Law 33/67 which governs the question of promotxon
ii the public service
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This case should be taken as dealing with the question
of the substantive validity of the promotions and not
with the formal existence of an administrative act by which
a promotion is decided. The requirement of an offer
and the acceptance in writing do not relate to the making
of the promotion, to the issuing of the administrative act
for that purpose, but only to.the completion of the sub-
stantive validity of the promotion™.

At this stage we consider it necessary to make a brief reference
to the facts of the cases of Contopoullos and Panayides to which
reference has already been made.

In the Contopoullos case the applicant had applied to the
Public Service Commission for his appointinent to the vacant
post of Land Officer in the Depariment of Lands and Surveys
contending that he was entitled to be so promoted. The Public
Service Commission considered the question and called for
interview a number of Land Clerks 1st Grade one of whom was
the applicant. Before, however, the Commission had effected
any promotion a letter was written by the Ministry of Interior
to the Commission, requesting them not to proceed with the
filling of the vacancies in view of the impending re—organization
of the Lands and Surveys Department. As a result the Public
Service Commission abstained from taking any decision as to
the appointment of the applicant and the other candidates
concerned and informed them accordingly. The Court dis-
missed the trecourse having been satisfied that the Ministry of
Interior was the appropriate Authority to decide as Lo the exist-
ence of a vacancy and the need of its filling and that the Commis-
sion quite properly took into account the request of the Ministry
of Interior, the appropriate authority in that case, not to fill
the vacangcies in the post of Land Officer pending the re—orga-
nization of the Department concerned. It is of significance
to observe that in the Contopoullos case (a) the Public Service
Commission had not taken any decision as to the appdintment
of the applicant (b) the submission for postponing the appoint-
ment emanated from the appropriate authority.

In Panayides case the applicant challenged the promotion
of another person in preference to him, and in which some of the
issues which had to be considered were the validity of the retro-
spective effect given to the decision and also the time from which
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the formal validity on the one hand and the substantial effect
on the other hand of an administrative act commences.

In Geodelekian case also, the applicant was challenging the
promotions of others.

All the above cases are distinguishable from the present one
as the appellant in the present case is not challenginz the piomo-
tions of others but the non-implementation of his own appoint-
ment, decided by respondent 1, as a result of the illegal inter-
ference of the Minister of the Interior.

The last case to which useful reference may be made is that
of Tatianos Georghiou v. (1) The Electricity Authority of Cyprus
(2) The Republic of Cyprus (1965) 3 C.L.R. 177 which though
decided before the enactment of the Public Service Law, never-
theless, is very enlightening in the present case. The facts of
such case were as follows:

“On the 25th September, 1961, the Board of the Autho-
rity considered the vacant post of Internal Auditor of the
Authority and it was decided that the person to be appointed
should be ‘a Chartered Accountant or a Certified Account-
ant, preference to be given to a Chartered Accountant’.

Consequently a letter was written on the 27th September
1961, by the Secretary of the Authority to the Commisgsion,
conveying its effect and stating that as none of the existing
staff possessed the necessary qualifications it was neces-
sary to advertise the post. In a document, however,
attached to the said letter and setting out the qualifications,
duties and remuneration of the post in quesiion the afore-
said decision of the Board of the Authority was not repro-
duced fully, and it was only stated therein that the person
to be appointed should be either a Chartered or a Certified
Accountant, no mention being made about preference
to be given to a Chartered Accountant.

The post of Internal Aﬁditor was advertised by the Com-
missicn and Applicant applied and became one of  the
candidates.

On the 23rd January, 1962, after the interviews, it was
decided by the Commission that Applicant should be
appointed to the post of Internal Auditor and a letter
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was written to the Authority accordingly, on the 25th
Jagtuary, 1962, requesting the preparation by the Authority
of the usual offer of appointment; such offer was to be
forwarded to the Commission for the purpose of imple-
menting the appointment which had already been decided

upon.

On the 2nd February, 1962, the Board of the Authority
informed the Commission that the decision of the Board to
the effect that preference should be given to a Chartered
Accountant had not been clearly conveyed to the Com-
mission and that the Commission was requested not to
proceed to fill the post of Internal Auditor unless a candi-
date possessing the qualification of Chartered Accountant
was available; the Commission, therefore, was requested
not to take action in relation to implementing the appoint-
ment of Applicant to such post.

It had been submitted in that Case that Applicant could
not allege that any existing legitimate interest of his has
been adversely and directly affected in the sense of Article
146.2 because the abolition of the post of Internal Auditor
was not an administrative act directed at him, and, more-
over, he had not any acquired right in the matter of his
appointment, as such appointment had not been finally
implemented by the Commission”.

The Full Bench in dealing with the question as to whether
the applicant had an existing legitimate interest, under Article
146.2 of the Constitution, had this to say at pp. 184, 185 (per
Triantafyllides, J., as he then was):

“The first question that has to be examined in determining
this Case is the question of legitimate interest, both from
the point of view of its existence when the recourse was
filed as well as irom the point of view of its existence when
the recourse is being determined.

The question of legitimate interest of a candidate who
has' applied for appointment to a vacant post, has been
examined in the case of Papapetrou and The Republic
(2 RS.CC. p. 61 at p. 64) as well’ as in the later case of
Neophytou and The Republic, 1964 CL.R. p. 280.
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Those were cases, howewver, in which there was being
challenged the validity of the appointment of another,
whereas in the present Case the Applicant is complaining
against his own non-appointment, without anybody else
having been appointed.

It has been submitted in this Case that Applicant can-
not allege that any existing legilimate interest of his has
been adversely and directly affected in the sense of Article
146.2, because the abolition of the post of Internal Auditor
was not an administrative act directed at him, and,
moreover, he had not any acquired right in the matter of
his appointment, as such appointment had not been finally
implemented by the Commission.

The Applicant complains that his appointment has
been, in effect, frustrated through the abolition of the post
of Internal Auditor.

There can be no doubt whatsoever that the abolition of
the post of Internal Auditor was decided upon by the
Board of the Authority in order to prevent the final imple-
mentation, by the commission, of the appointment of Appli-
cant to such post. The said post was abolished by way of an
ultimate measure taken by the Authority in an effort to
prevent Applicant, a person who was only a Certified Account-
ant, and not also a Chartered Accountant, from being
appointed to such post. This measure was taken after
the Board came to know that Applicant had been finally
selected for appointment.

To all intents and purposes the Commission had comple-
ted the discharge of its relevant function under its compe-
tence under Article 125 and there was nothing further to
be done by it under such competence in order to complete
Applicant’s appointment’”.

And concluded as follows at pp. 185, 186:

“Irrespective, therefore, of whether in other circumstances
the abolition of a post in the establishment of the Authority
or of any other independent body might not bz taken as
directed against anybody aspiring for appointment or
promotion to such post, in the present Case it is abundantly
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clear that the abolition of the post of Internal Auditor
was purposely aimed at preventing Applicant from being
appointed to a post for which he had been selected by the
competent organ, the Commission, and, thus, it is an act
which has adversely and directly affected, in the sense of
Article 146.2, an existing legitimate interest of Applicant.

During argument reference was made to a decision of
the French Coungil of State, in the case of Syndicat national
autonome du cadre de ’administration generale des colo-
nies, on the 20th May, 1955 (Recueil des arrets du Conseil
d’Etat, 1955, p. 273). In that case it was held that the
cancellation of a competition for filling vacancies in the
French overseas administration did not affect acquired
rights of candidates in the competition. The difference
with the presemt Case is that the present Applicant was
not just a candidate in a competition which was cancelled
but he had been actually finally selected for appointment.

Likewise, the relevant legitimate interest of Applicant
has been directly and adversely affected by the fact that
the Commission did not, in the circumstances, proceed
to the formalities necessary for the implementation of his
appointment, as already decided upon by it.

The fact that since the filing of this recourse Applicant
has ceased to be interested in appointment to the post in
question does not deprive him of the right to have his
recourse duly determined, because Applicant has already
suffered the detriment involved in the frustration of his
appointment. In this respect Applicant continued to
have still a legitimate interest at the time when this recourse
came up for hearing and, therefore, he is entitled to have
this Case determined”.

As to whether the matters complained of were the proper
subject of a recourse under Article 146, at page 187 of the same
judgment we read:

“The Court is of the opinion that whenever an act is done
by an organ, other than the Commission, for the very
purpose of frustrating the implementation of an individual
administrative decision taken by the Commission in the
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exercise of its exclusive competence, that act is by its nature
so closely linked with such competence and the individual
administrative decision taken by the Commission under
it, that it is itse!f subject to recourse under Article 146,
in the same way as the relevant decision of the Commission
would have been subject to such recourse”.

It should be noted that the decision of the Public Service
Commission in the Georghiou case, had not been foimally
communicated to the applicant but it came to his knowledge
through the Head of his Department who happened to hear
about it. It was only the decision of the non—implementation
of his appointment that was formally communicated to him
by letter of the Commission.

In Georghiou case the non-implementation of applicant’s
appointment was the result of the act of the Board of the Electri-
city Authority which was the appropriate authority and it was
at its request that the machinery through the Public Service
Commission was set in motion for the selection of the most
suitable candidate for appointment.

The question, therefore, which has to be considered first is
as to which was the appropriate organ in the present case which
initiated the process for the filling of the post. The learned
trial Judge in his judgment in dealing with this issue, found as
follows:

“Before proceeding, however, to deal with the above issues,
I feel that I must examine which is the Body that decided
to submit the request to the first respondents for the filling
of the said post and who in fact did submit such a request.
After carefully reading and comparing the contents of
Annexes 1 and 2 to the opposition, which are appended
herewith, 1 find that the decision was taken by the Council
of Ministers; that after this decision was taken, the Council
of Ministers, acting through their Secretary, submitted
the request to the first respondents, and that the Minister
was only authorised to see that this decision was to be
put into effect the soonest possible”.

There has not been a cross-appeal against the above finding
of the trial Court. Nevertheless in the course of the hearing
of the appeal counsel for respondents argued that the appropriate
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authority in the present case was the Minister of Interior and
not the Council of Ministers and in support of this argument he
sought to rely on two decisions of the Council of Mimsters
dated March 1964 and 12th December 1968. Such decisions
5 are contained in two circulars dated the 17th March, 1964
and the 27th December, 1968 addressed, inter alia, to the Public
Service Commission, the Directors—-General of the Ministries
etc., copies of which were produced before us as exhibits ‘A’
and ‘B’. The material part of the first circular, reads as follows:

10 “We are directed to inform you that the Council of Ministers
has decided that, in view of the present situation:
(a)
(b) —
(c) in any case where the Ministry of Indepc\ndent Office
15 concerned considers that any vacancy or new post

should be filled, it should refer the case to the Ministry
of Finance for its views and then arrange for the neces-
sary Submission to be made to the Council incorpora-
ting the views of the Ministry of Finance; and

20 (d) where the Council approves that a vacancy or new
post should be filled, the method of filling it should
be either on a temporary month to month basis or
on a casual assistance basis, except that—

(i) where the post is permanent and a permanent

25 officer is selected to fill it, the appointment or
promotion should be made on a permanent
basis;

(ii) where the post is temporary and a permanent
officer is selected to fill it, the filling should be
30 on secondment.

(Sgd) T.E. MARKANTONIS
Secretary, )
for Secretaries, Council of Ministers”,

The second circular embodies the decision of the Council

35 of Ministers dated 12th December, 1968 (Decision No. 8367)
whereby all previous circulars concerning the filling of vacant
posts were withdrawn and the following directions were given:
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“(1) Vacant posts included in the Annual Estimates and
vacant permanent posts in the Development Estimates may
be filled without reference to the Council of Ministers,
where the appropriate Minister or the Head of the appro-
priate Independent Office, considers the filling of such
posts as necessary for the effectiveness of the administration
and the Minister of Finance agrees.

) — e I

(3) In case of disagreement between the appropriate
Minister ov the Head of the appropriate Independent
Office and the Minister of Finance, in relation to the filling
of the vacant post, the appropriate Minister or the Head
of the appropriate Independent Office may place the matter
before jthe Council of Ministers, together with the views
of the Minisier of Finance.

{4) No vacant post will be filled by the Public Service
Commission, unless the said Commission receives a request
to that effect from the appropriate Minister or the Head
of the appropriate Independent Office, stating that the
Minister of Finance has agreed.

G10) —— — -

(Sgd) T.E. MARKANTONIS
Secretary
to the Council of Ministers™.

What we have to consider in the present case is not whether
in normal circumstanoes the Minister of the Interior or any
other Minister, acting in respect of his Ministry, in relation
to matters concerning the appointment or promotion in the
permanent establishment of the Republic, is the appropriate
authority either under the provisions of section 2 of the Public
Service Law, 1967 (Law 33 of 1967) or under the powers dele-
gated to him by the Council of Ministers by its decision No.
8367 of the 12th December, 1968, but whether in the circum-
stances of the present case the Minister of the Interior was the
appropriate authority to act in the way he did by withdrawing
from the Public Service Commission the request for the filling of
the vacant post of the Director-General of the Ministry of Inte-
rior, a request which emanated from the Council of Ministers.
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Under Article 54 of the Constitution, the residue of the
executive powers on all matters other than those for
which express provision is made under the Constitution, or
which are within the competence of a Communal Chamber,
are vested in the Council of Ministers. In Papapetrou v. The
Republic (supra) the Supreme Constitutional Court in construing
Article 54 of the Constitution, held that (page 66):—~

“The residue of any executive power in respect of any
matters concerning the public service of a State, which
by its constitution has not been expressly given to an
independent body such as a Public Service Commission,
remains vested in the organ of the State which exercises
executive power and within whose province the public
service of the State normally otherwise comes and in the
case of the Republic of Cyprus such organ, under Article
54 of the Constitution, and particularly paragraphs (a)
and (d) thereof, is the Council of Ministers”.

Under the Statutory Functions (Conferment of Exercise) Law,
1962 (Law 23/62) the Council of Ministers may delegate any
power vested in it and emanating from any law, to the appro-
priate Minister or the appropriate head of an independent
office, unless such delegation is prohibited by the Law (see
section 3) but such delegation does not deprive the Council
of Ministers or other delegating authority from exercising
itself such power (see section 4).

What happened in the present case is that the Minister of
the Interior for reasons which do not appear in the, record,
probably due to the importance that the Government attached
to thus post, and its concern about its filling, if one takes into
consideration the decision of respondent 1 of the 8th May,
1979 to which reference has already been made, chose to submit
the matter to the Council of Ministers and this hierarchically
superior organ in the exercise of its powers under Article 54
of the Constitution decided for the filling of the post and com-
municated its decision to the first respondent authorising
it to proceed with the filling of the post. The Minister had
no longer any competence on his own to act as he did. He was
only authorised to see, in concert with respondent 1, that such
decision was to be given effect the soonest possible.
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As to the power to amend, rescind, vary or revoke the exercise
of any power vested in an authority under the Law and the
Constitution we read in section 29 of The Interpretation Law,
Cap. 1, the following:

“29. Where any Law confers power on any authority to
make any appointment or to make or issue any public
instrument, the following provisions shall, unless the con-
trary intention appears, have effect with reference to the
making, issue and operation of such instrument.

(a) the instrument may be at any time amended, varied,
rescinded, or revoked by the same authority and in
the same manner by and in which it was made;

(b)
©
@) _ .

(the underlining is ours).

The only Appropriate Authority, in the circumstances of
the present case, to rescind its decision for the filling of the post
and withdraw the request for such filling from respondent I,
was the Authority which took the decision for the filling of the
post and such Authority was the Council of Ministers and not
the Minister of the Interior and once the Council of Ministers
has been seized of the matter, the Minister could not, on his
own, countermand the course set out by the Council of Ministers.

We, therefore, find ourselves in agreement with the learned
trial Judge in his judgment that the appropriate authority
in this case was the Council of Ministers and not the Minister
of the Interior.

In view of the conclusion we have reached, we find that the
act so taken by the Minister of the Interior, to interfere in the
way he did, for the purpose of preventing the implementation
of the decision of the first respondent was an act contrary to
law (including the Constitution) and was in excess and abuse
of powers.

The next question which we have to consider is whether an
existing legitimate interest of the appellant has been adversely
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and directly affected, in the sense of Article 146.2 and whether

the matters complained of are proper subjects of recourse under
Article 146.

The answer to this question may be found in the powerful
dicta of the Full Bench in the Georghiou case to which reference
has already been made and which we need not narrate in length
once again. Suffices to say, relying on such dicta that the un-
lawful interference by the Minister of the Interior which pre-
vented the appellant from being appointed to a post for which
he had been selected by the competent organ, the Public Service
Commission, and as a result of which the Commission did not,
in the circumstances, proceed to the formalities necessary for the
implementation of his appointment as already decided by it, is
an ‘act which has adversely and directly affected, in the sense
of Article 146.2, an existing legitimate interest of the appellant.
Furthermore the unauthorised act of the Minister of the Interior,
an incompetent organ in the present case, for the purpose of
frustrating the implementation of the decision taken by the
Commission in the exercise of its exclusive competence *‘is by
its nature so closely linked with such competence and the in-
dividual administrative decision taken by the Commission
under it, that it is itself subject to recourse under Article 146,
in the same way as the relevant decision of the Commission
would have been subject to such recourse” (Georghiou case
(supra) at p. 187). Therefore the finding of the trial Court
that the appellant had not acquired a legitimate interest and
is not entitled to a redress is wrong and is hereby set aside. -

The last question which we have to consider is whether the
decision of the first respondent taken on the 2nd February 1980
whereby it revoked its previous decision of the 30th January
1980 by which it had decided to promote the appellant to the
post of Director-General of the Ministry of Interior as from
the 15th February, 1980, was a proper one in the circumstances
of the present case. Bearing in mind the facis of the case as
already explained and all material before us, and in particular
the record of the minutes of the meeting of the first respondent
of the 2nd February, 1980, there i3 no room for doubt that the
first respondent in taking such decision acted under a mis-
conception of fact that the appropriate authority was the
Minister of the Interior. Both in the record of the said meeting
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and in the letter sent by the first respondent in answer to a
letter of counsel for the appellant it is admitted by the first
respondent that it had to annul its previous decision on the
ground that {a) the appropriate authority withdrew the request
for the filling of the post and (b) that the appropriate authority,
at the request of which it acted, was the Minister of the Interior.

Having found that the Minister of the Interior was not, in
the circumistances, the appropriate authority and that his inter-
ference with the implementation by the first respondent of its
decision was unlawful the decision of the first respondent of
the 2nd February, 1980 annulling its previous decision for the
appointment of the applicant, is also tainted with illegality and
it has, therefore, to be annulled.

In the result, the appeal succeeds and the following acts
and/or decisions are hereby annulled:

(a) The act and/or decision of the Minister of Interior,
respondent 2, to interfere with the implementation
by the first respondent of its decision to promote the
applicant.

(b) The decision of the first respondent of the 2nd
February, 1980, whereby it annulled its previous
decision for the promotion of the applicant.

Regarding costs, we have decided to award to the appellant
a lump sum of £150.— towards his costs and we make an order
accordingly against the respondents,

Appeal alfowed. Sub judice
decisions annulled.

1238

20

25



